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PREFACE. 


These  Reports  are  published  under  authority  of  a  Joint 
Resolution  of  the  General  Assembly  of  Delaware,  adopt- 
ed, March  29th  1871,  directing  the  Chancellor  to  **  col- 
lect and  publish  such  equity  cases,  heretofore  determined 
in  the  Court  of  Chancery  of  this  State,  as,  in  his  judg- 
ment, should  be  proper  for  public  information  ;  "  also  pro- 
viding for  the  continued  publication  of  such  equity  cases 
as  should  be  thereafter  determined.  The  present  vol- 
ume contains  cases  selected  and  prepared  from  the  man- 
uscript notes  of  the  Chancellors,  from  the  year  1814  to 
1833.  No  manuscript  notes  are  known  to  be  in  existence, 
of  any  equity  cases  adjudged  between  the  organization 
of  the  Court  of  Chancery,  under  the  constitution  of  1792, 
and  the  year  1814 — the  date  of  the  first  case  reported  in 
this  volume.  The  reporter  has  published  all  the  cases 
found  among  the  manuscripts,  from  1814,  to  1833,  which 
seemed  to  be  of  any  value  to  the  profession,  and  in  which 
there  were  written  opinions. 

It  may  not  be  amiss  to  add  that  the  opinions  have  not, 
in  every  case,  been  published  literally  and  fully,  as  they 
were  found  in  the  manuscript.  In  some  instances,  min- 
ute discussions  of  the  evidence  are  omitted,  the  conclu- 
sion of  the  Chancellor  upon  the  state  of  facts  being  suf- 
ficient to  make  clearly  intelligible  the  legal  principles  de- 
cided in  the  cause.  In  a  few  instances,  some  transposi- 
tions of  sentences  and  changes  of  phraseology  have  been 
made  ;  but  this  has  been  done  sparingly,  and  only  when 
necessary  to  make  clearer  the  meaning  of  the  text.     The 
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IV  PRBBACB. 


arguments  of  counsel  are  not  reported  literally.  The 
notes  of  argument  in  a  cause  made  by  a  Chancellor,  for 
his  own  use  only,  would  not  bear  a  literal  publication. 
They  present  but  the  thread  of  the  argument,  sufficient  to 
refresh  the  memory  of  the  Chancellor  in  his  investiga- 
tion of  the  cause,  but  meagre  to  the  reader.  It  was  ne- 
cessary, either  to  omit  the  arguments  or  to  supply  much 
which  was  lacking  in  expression,  though  evidently  com- 
prehended in  the  arguments  as  made.  The  latter  course 
has  been  adopted,  in  order  to  satisfy  the  generally  ex- 
pressed interest  of  members  of  our  Bar  in  the  argu- 
ments of  cases  reported.  The  arguments  reported  in 
this  volume  are  substantially  as  found  in  the  manuscript 
notes ;  but  they  must  of  course  fall  short,  both  in  force  and 
fullness,  of  those  actually  made  by  the  counsel, — able,  and 
eminent  in  their  profession,  as  all  of  the  counsel  were. 

The  reporter  attempted  to  verify  the  citations  of  author- 
ities made  in  the  arguments  of  counsel  and  opinions  of 
the  Court,  but  not  with  full  success.  The  references  to 
adjudged  cases  in  the  Chancery  Reports  were  tested,  and 
are  believed  to  be  correct  as  printed  ;  but  the  text  books 
of  the  period  covered  by  these  reports  have,  many  of  them, 
since  passed  through  successive  editions,  and  the  original 
paging  cannot  be  traced.  The  effort  to  find  the  corres- 
ponding pages  in  later  editions  proved  so  unsatisfactory, 
that  it  became  necessary  to  abandon  it,  and  to  leave  the 
references  as  they  stand  in  the  manuscripts. 

March,  1876. 
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The  following  Chancellors  have  held  office  from  the 
organization  of  the  Court  of  Chancery,  under  the  Consti- 
tution of  1792,  until  the  year  1833,  to  which  date  the 
cases  are  reported  in  this  volume. 

William  Killen,  appointed,  Oct.  1793 ;  resigned,  Dec.  1801. 
Nicholas  Ridgely,  appointed,  Dec.  1801 ;  died,  April  ist,  1830. 
Kensey  Johns,  Sr.,  appointed,  June  21st,  1830.     Term  of  office 

expired  with  the  Constitution  of  1792. 
Kensey  Johns,  Jr.,  appointed  Jan.   i8th,   1832;  died,  March 

28th,  1857. 
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CASES  IN  CHANCERY. 


DELAWARE. 


Richard  C.  Dale, 

vs. 

Rowland  Smith  and  Jobbph  Terrapin. 

New  CariU,  Aug.  T.  1814. 

Parol  evidence  of  intention,  in  the  absence  of  fraud,  surprise  or  mistake, 
is  inadmissible  to  vary  the  description  of  land  in  a  written  contract 
of  gale. 

Written  contract  for  the  sale  of  **  a  tract  of  land  situated  in  Appoquinimink 
Hundred,  containing  by  deed  200  acres j  be  the  same  mare  or  lees.^' 
Upon  a  subsequent  survey,  made  according  to  the  description  in  the 
deed  referred  to,  the  tract  was  found  to  contain  817  acres  Held,  that 
parol  evidence  was  not  admissible  to  show  that  the  parties  intended  the 
sale  of  a  less  quantity  than  the  entire  tract  covered  by  the  description  in 
the  deed. 

Where  the  description  in  a  deed  calls  for  certain  natural  boundaries,  these 
are  controlling,  and  effect  will  be  given  to  them  in  applying  the  descrip- 
tion to  the  premises,  although  thereby  a  larger  quantity  of  land  may  be 
included  than  the  deed  specifies. 

Bill  for  specific  performance. — The  complainant, 
Dale,  by  a  written  article  of  agreement,  dated  the  26th  of 
September,  1812,  contracted  to  sell  and  convey  to  the  de- 
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Dale  v.  Smith  and  Tbrrapin. 


Statement  of  the  case. 


fendants,  Terrapin  and  Smith,  a  tract  of  land  in  New 
Castle  County;  the  written  agreement  being  as  follows, 
viz : 

"  Articles  of  Agreeraent,riiadeand  concluded  on  this  26th 
"  day  of  September  1812,  between  Richard  C.  Dale  of  the 
"  State  of  Delaware,  of  the  one  part,  and  Joseph  Terrapin 
"  of  the  State  of  New  Jersey,  and  Rowland  Smith,  of  the 
"  State  of  Pennsylvania,  of  the  other  part,  witness,  that  the 
"  said  Richard  C  Dale,  for  the  valuable  consideration  of 
*'  the  sum  of  seven  thousand  dollars,  does  bargain  and  sell 
"  to  Joseph  Terrapin  and  Rowland  Smith  a  tract  of  land, 
'*  situated  in  Appoquiniraink  Hundred,  containing  by  deed 
'*  two  hundred  acres^  be  the  same  more  or  less  ;  for  which  he 
"  binds  himself  to  give  a  general  warranty  deed,  upon  the 
*^  said  Terrapin  and  Smith  making  their  first  payment  on 
"  the  25th  of  December  next  ensuing  the  date  thereof.  It 
"  is  further  understood  and  agreed  between  the  parties,  that 
"  the  present  year's  rent  belongs  to  Richard  C.  Dale,  who 
"  promises  to  give  the  said  Terrapin  and  Smith  immediate 
"  possession  and  use  of  the  xooodland  generally  ^  and  of  all  the 
"  wood  now  cut  and  corded  in  the  woods ^  and  quiet  and  peace- 
'^  able  possession  of  the  buildings  and  premises  on  the  25th 
"  of  March  next  ensuing  the  date  hereof.  All  which  condi- 
"  tions  on  my  part  I  pledge  and  obligate  myself  to  comply 
"  with.  As  witness  ray  hand  and  seal  this  26th  of  Sep- 
"  tember,  1812. 

"  ( Signed),        Richard   C.  Dale.     <     l.  s.    V 

*  Witness  present^ 
"  William  C.  Hancock." 

The  deed  referred  to  in  the  articles  was  an  indenture  of 
bargain  and  sale  from  Henry  Drinker  and  wife  to  Bridget 
Colgate,  who  was  the  complainant's  grandmother  dated 
7th  September,  1771. 
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Dale  v.  Smith  and  Terrapin. 


Statement  of  the  case. 


No  survey  of  the  premises  was  made  prior  to  the  date 
of  the  agreement,  in  order  to  ascertain  the  quantity  of  land 
contained  within  the  lines  of  the  old  deed  referred  to. 
Pending  the  negotiation,  the  partie8,while  together,looked 
at  the  deed  and  calculated  the  quantity  at  215  acre8,2  roods, 
20  perches.  The  complainant  then  offered  to  throw  in  the 
excess  beyond  two  hundred  acres  to  the  extent  of  two  hun- 
dred and  fifteen  acres.  Sometime  after  the  written  agree- 
ment had  been  executed  the  complainant  caused  a  survey  to 
be  made,  at  which,  on  two  occasions,  first  one  and  then  the 
other  of  the  defendants  was  present.  This  survey  ascer- 
tained the  contents  of  the  tract  to  be  three  hundred  and 
fourteen  acres,  being  one  hundred  and  fourteen  more  than 
the  number  of  acres  called  for  in  the  deed  referred  to  in 
the  agreement.  Thereupon,  the  complainant,  claiming 
the  right  to  reserve  the  excess  of  one  hundred  and  four- 
teen acres,  tendered  a  deed  for  two  hundred  and  fifteen 
acres,  which  deed  the  defendants  refused  to  accept,  insist- 
ing upon  a  conveyance  of  the  whole  tract.  The  defend- 
ants, having  under  the  agreement  received  immediate 
possession  of  the  woodland,  (which  embraced  mainly  the 
one  hundred  and  fourteen  acres  found  to  be  in  excess) 
proceeded  to  cut  off  the  wood.  This  bill  in  equity  was 
filed  to  restrain  the  defendants  from  committing  further 
waste  upon  the  one  hundred  and  fourteen  acres ;  also  to 
compel  them  to  accept  a  conveyance  of  two  hundred  and 
fifteen  acres,  and  to  perform  the  agreement  on  their  part. 

The  defendants,  by  their  answer,  admitted  the  treaty  for 
the  purchase  of  the  land ;  also  the  written  contract  in  the 
terms  set  forth  in  the  bill,  and  the  giving  of  security  by 
bond  for  the  purchase  money ;  but  they  alleged  that  pend- 
ing the  negotiation  and  while  the  defendants,  together 
with  the  complainant,  were  examining  the  land,  the  latter 
stated  that  the  quantity  would  overran  the  two  hundred 
acres  called  for  by  the  deed  under  which  complainant  held 
title;  that  they  refused  to  purchase  by  the  acre  on  survey, 
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but  made  their  oiFer  of  $7000  for  the  whole  tract,  according 
to  the  metes  and  bounds  shown  to  them;  and  that  the 
purchase  was  made  with  the  understanding  on  their  part 
that  it  should  embrace  the  whole  tract.  The  answer  de- 
nied any  agreement  or  understanding  that  the  defendants 
were  to  pay  for  any  surplus  which  might  be  ascertained 
upon  a  survey. 

Issues  were  joined  and  depositions  taken  on  both 
sides.  The  evidence  consisted  chiefly  of  acts  and  declara- 
tions, on  the  part  of  both  parties,  bearing  upon  the  question 
what  they  respectively  understood  to  be  the  meaning  of 
the  contract,  whether  it  was  a  contract  for  the  whole  tract, 
more  or  less,  covered  by  the  old  deed,  or  whether  only  for 
the  two  hundred  and  fifteen  acres  which  was  the  estimated 
quantity  pending  the  negotiation  for  sale.  This  evidence 
consisted  mainly  of  declarations  by  both  Terrapin  and 
Smith  to  the  effect  that  they  had  purchased  two  hundred 
acres  for  $7000,  and  that  the  complainant  had  given  in 
fourteen  or  fifteen  acres.  On  the  other  hand,  it  was  proved 
that  the  complainant  had  frequently  spoken  of  the  sale  in 
terms  implying  that  it  embraced  the  entire  tract ;  that  he 
once  called  it  "  his  farm,"  at  another  time,  "  the  old  place," 
and  at  another,  the  '*  tract  of  land  which  came  by  his 
grandmother,"  who  was  the  grantee  in  the  old  deed  ;  and 
that  on  no  occasion  had  the  complainant  spoken  of  hav- 
ing reserved  any  part  of  the  tract ;  further,  that  he  had, 
after  the  sale,  spoken  of  his  being  left  without  fire  wood 
from  this  tract,  all  the  wood  being  on  the  one  hundred  and 
fourteen  acres  in  dispute.  It  was  also  proved  that,  in  show- 
ing the  tract  for  sale,  the  complainant  rode  over  the  whole 
of  it ;  alsOjthat  some  years  previously  he  had  been  informed 
by  a  surveyor  that  the  tract  contained  one  hundred  acres 
more  than  the  quantity  called  for  in  the  deed. 

The  cause  came  before  the  Chancellor  at  the  August 
Term,1814,  for  hearing  upon  the  bill,  answer,  exhibits  and 
depositions. 
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Recul^  Rodney  and  Van  Dyke,  for  com|>lainant. 
Rogers  and  Broom ^  for  defendant. 

KiDQELY,  Chancellor. — The  articles  .  of  agreement, 
signed  by  the  complainant  on  the  26th  of  September, 
together  with  the  deed  referred  to,  furnish  the  only  guide 
by  which  the  real  contract  of  the  parties  can  be  ascer- 
tained. The  intention  of  the  parties  must  be  sought  there. 
The  complainant's  counsel  rightly  observed,  that  this  is  a 
question  of  intention  and  construction  ;  but  then,  the  in- 
tention must  be  discovered  from  the  construction  of  the 
articles.  And  further,  the  deed  of  Drinker  and  wife  to 
Colgate,  of  the  7th  September  1771,  became  part  of  the 
agreement,  and  the  extent  of  the  agreement  must  be  as- 
certained by  that  deed. 

No  circumstance  has  appeared  by  which  it  becomes  nec- 
essary to  resort  to  parol  evidence.  There  is  no  surprise, 
no  mistake,  no  fraud.  Every  act  of  the  complainant  was 
done  with  his  eyes  open,  and  with  sufficient  knowledge  of 
the  quantity  of  land,  and  without  the  least  practice  on  the 
part  of  the  defendants  to  draw  him  into  any  new  or  dif- 
ferent agreement. 

It  is  unnecessary  to  run  through  all  the  cases  which  this 
subject  affords.  They  generally  turn  upon  particular  cir- 
cumstances. Fraud  will  vitiate  a  deed,  and  parol  proof 
may  be  given  of  the  fraud ;  but  then,  the  party  obtaining 
the  deed  must  be  guilty  of  the  fraud.  And  unless  there  be 
some  suppressio  veri  or  suggestio  falsi — some  circumvention — 
the  deed  must  stand  on  its  own  ground.  Here,  there  is  no 
such  thing  ;  and  moreover,  the  complainant  was  perfectly 
informed  of  every  fact  necessary  in  disposing  of  this  land. 

Fraud  is  what  is  done  in  secret,  and  where  there  is  a 
concealment  from  the  party  in  a  matter  which  concerns 
his  interest.  2  Atk,  659,  561.  In  2  AtL' mZ,  4,  Lord 
Hardwicke  says,  "  to  add  anything  to  an   agreement  in 
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writing,  by  admitting  parol  evidence  which  would  affect 
land,  is  not  only  contrary  to  the  statute  of  frauds  and  per- 
juries, but  to  the  rule  of  the  common  law  before  that  stat- 
ute was  in  being." 

The  reasoning  of  Lord  Thurlow  in  the  case  of  Lord 
Imkam  vs.  Child^  1  Bro.  Ch.  Rep.  92,  is  peculiarly  appli- 
cable. That  was  a  grant  of  an  annuity.  On  settling  the 
terms,  it  was  agreed  that  the  annuity  should  be  redeema- 
ble, but  the  parties,  supposing  that  this  appearing  on  the 
face  of  the  transaction  would  make  it  usurious,  agreed 
that  the  grant  from  Lord  Irnham  to  Child  should  not 
have  in  it  a  clause  of  redemption,  and  so  it  was  drawn  and 
executed.  Upon  a  bill  filed  to  redeem,  alleging  that  such 
was  the  agreement,  parol  evidence  whs  read,  but  the  Lord 
Chancellor  would  not  relieve.  He  said  the  rule  is  per- 
fectly clear,  "  that  where  there  is  a  deed  in  writing,  it  will 
'*  admit  of  no  contract  which  is  not  part  of  the  deed. 
"  Whether  it  adds  to,  or  deducts  from  the  contract,  it  is 
"  impossible  to  introduce  it  on  parol  evidence."  Again, 
he  says,  "  if  the  agreement  had  been  varied  by  fraud, 
"  the  evidence  would  be  admissible.  The  argument  must 
"  then  be  to  impute  fraud  to  the  party.  The  rule  of  evi 
"  dence  is  not  subverted  if  there  is  clear  proof  of  fraud. 
"  The  committing  of  the  agreement  to  writing  is  an  argu- 
"  ment  against  fraud.  Then  as  to  mistake  or  accident — 
"  suppose  it  was  a  very  clear  thing  that  one  agreement 
"  was  intended,  and  that  by  accident  it  was  extended  far- 
"  ther.  But  there  is  no  such  casein  the  books.  If  admitted 
'•  to  be  a  mistake,  the  Court  would  not  overturn  the  rule 
''  of  equity,  by  varying  the  deed  ;  but  it  would  be  an  equity 
*'  dehors  the  deed.  Then  it  should  be  proved  as  much  to 
*'  the  satisfaction  of  the  Court  as  if  it  were  admitted.  The 
"  difficulty  of  this  is  so  great,  that  there  is  no  instance  of 
"  its  prevailing  against  a  party  insisting  that  there  was  no 
"  mistake." 

In  1  Vesey  Jr.  2^1^Hare  v.  Shearwood,where  it  was  attempted 
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to  prove  an  agreement  made  on  the  purchase  of  an  annu- 
ity that  it  should  be  redeemable,  Mr.  Justice  BuUer,  sit- 
ting for  the  Lord  Chancellor,  said,  that  the  case  was  an  at- 
tempt to  carry  the  rule  of  evidence  in  that  court  further 
than  bad  ever  been  done,  and  that  it  was  not  supported 
by  any  precedent  or  authority  ;  that  it  was  not  one  of 
the  excepted  cases,  which  are  cases  of  fraud  and  where  the 
party  will  admit  there  was  some  agreement. 

In  2  Bro.  Ch.  Rep.  219,  Portmore  vs.  Morris ^  Lord 
Kenyon,  then  Master  of  the  Rolls,  in  a  like  case,  to  prove 
by  parol  evidence  that  An  annuity  was  redeemable,  said, 
'*  before  the  statute  of  frauds,  parol  evidence  could  not 
"  be  admitted  to  contradict  written  agreements,  except  in 
"  very  particular  cases  indeed,  and  afterward  deeds  were 
*'  under  the  same  rule.  If  fraud  was  imputed,  it  might  be 
*'  done  here;  but  it  is  dangerous  to  depart  from  the 
"  deeds.  It  might  be  the  intention  that  the  annuity 
**  should  be  redeemable,  but  I  can  only  get  at  it  by  de- 
"  molishingone  of  the  foremost  rules  of  law  ;  therefore  I 
"  reject  the  evidence." 

The  case  of  Brodie  vs.  St.  Pauly  1  Vesei/  Jr.  326  is  very 
strong.  There,  there  was  a  treaty  between  the  parties 
about  letting  a  farm.  The  defendant  read  from  a  paper 
certain  items  as  the  terms  of  their  agreement,  and  an  agree- 
ment was  drawn  up  with  reference  to  that  paper  ;  and 
that  agreement,  signed  by  both  parties,  was  deposited  in 
the  hands  of  a  third  person.  They  were  to  meet  again  to 
complete  the  business.  They  met,  but  differed  about  the 
clauses  read  from  the  paper.  A  bill  was  filed  for  a  spe- 
cific performance  of  the  agreement  signed,  according  to 
such  clauses  as  had  been  read  from  the  paper.  Parol 
proof  was  given.  BuUer,  Justice,  sitting  for  the  Lord 
Chancellor,  said,  there  was  a  wide  difference  between  re- 
ferring generally  to  a  paper,  and  referring  to  such  part  as 
was  read  :  "  for  where  the  reference  is  general,  the  paper 
if  sufficiently  described,   speaks  for  itself;  but  here  the 
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whole  is  to  depend  upon  parol ;"  p.  888.  And  again,  he 
said,  **  the  question  here  is,  what  is  the  agreement  ? 
"  The  whole  depends  upon  parol.  If  the  agreement  is 
'*  certain  and  explained  in  vmUng  signed  by  the  parties^  that 
"  binds  them  ;  if  not,  and  evidence  is  necessary  to  prove 
"  what  the  terms  were,  to  admit  it  would  effectually  break 
"  in  upon  the  statute,  and  introduce  all  the  mischief,  incon- 
^^  veniehce  and  uncertainty  the  statute  was  designed  to 
prevent.  The  only  thing  to  support  this  case  would  be 
"  to  prove  by  parol  evidence,  which  of  these  covenants 
"  were  read  and  which  were  not.  .  That  is  directly  prohib- 
^'  ited  by  the  statute,  and  therefore  the  bill  must  be  dis- 
"  missed." 

The  last  case  which  I  shall  cite  is  Rich.  vs.  Jacksorij  4  Bro. 
Ch.  Rep.  514.  Stiles  and  Jackson  were  in  a  treaty  about  a 
lease.  It  was  meutioned  by  Stiles  and  Jackson,  in  the 
presence  of  witnesses,  that  Stiles  was  to  receive  80  guineas 
a  year  for  the  premises,  clear  of  all  taxes.  Jackson  drew 
up  the  memorandum  in  his  own  handwriting;  the  agree- 
ment to  pay  the  taxes,  or  that  the  rent  should  be  clear  of 
all  taxes,  was  omitted.  This  memorandum  was  signed  by 
Stiles  and  Jackson. 

Lord  Chancellor  Loughborough,  said  that,  "  believing 
'^  the  witnesses,  it  was  impossible  to  mistake  the  meaning 
^'  of  the  parties  that  the  rent  to  be  paid  was  meant  to  be  a 
"  clear  rent,  but  the  parties  had  concluded  the  matter  by  a 
^'  written  agreement,  which  was  that  a  lease  should  be 
"  granted  for  twenty-one  years,  at  eighty  guineas  a  year, 
"  and  the  tenant  paying  his  twenty  guineas  a  quarter,  in- 
"  eluding  in  it  his  land  tax  receipt.  It  can  only  be  accord- 
"  ing  to  the  sense  the  law  puts  upon  it." 

Again,  he  says  "  I  have  looked  into  all  the  cases.  I  can- 
"  not  find  that  the  Court  has  ever  taken  upon  itself  to  add 
^'  to  the  form  of  the  agreement ;  but  in  repeated  instances 
'*  the  Court  has  refused  to  do  so,  tliough  it  has  been  insisted 
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'^  that  the  parol  evidence  of  the  adverse  party  has  shown 
''  the  written  agreement  to  be  against  conscience."  And 
farther  he  adds,  *^  it  is  quite  impossible  to  admit  the  rule 
"  of  law  to  be  broken  in  upon,  and  that  requires  that  noth- 
^^  ing  should  be  added  to  the  written  agreement  unless  in 
"  cases  where  there  is  a  clear ^  subsequent  and  independent  agree- 
**  ment  varying  the  former^  but  not  where  it  is  of  matter  passing 
"  at  the  same  time  with  the  wrUten  agreement*' 

Ifow,  if  we  take  these  decisions  as  forming  a  rule  by 
which  the  case  under  consideration  should  be  determined, 
it  is  plain  that  the  parol  evidence  read  in  this  cause  ought 
not  to  control  nor  in  any  degree  to  influence  me  in  the 
construction  of  the  articles  of  agreement  made  the  26th  of 
September,  1812.  In  the  articles,  the  complainant  binds 
himself  to  convey  a  tract  of  land  containing  by  deed  two 
hundred  acres,  be  the  same  more  or  less.  The  deed  here 
referred  to  became  a  part  of  the  contract,  and  the  party  is 
confined  to  the  boundaries  in  that  deed ;  that  is,  to  grant 
to  the  defendants  to  the  same  extent  that  Henry  Drinker 
granted  to  Elizabeth  Colgate.  According  to  that  deed, 
an  old  corner  maple,  standing  by  the  side  of  the  branch,  is 
the  place  of  beginning;  from  thence,  the  first  line  was  north 
two  hundred  and  thirty  perches  to  an  old  corner  gum 
standing  in  a  Pocoson.  To  give  the  proper  effect  to  the 
distance  of  this  line,  it  must  extend  to  the  gum.  That  is 
a  natural  boundary,  in  which  there  can  be  no  mistake ;  and 
so  the  second  line  must  extend  to  the  white  oak,  and  the 
third  to  the  live  oak,  aAd  thence  to  the  first  mentioned 
corner  maple.  If  the  first  line  stops  at  the  end  of  two 
hundred  and  thirty  perches,  the  gum,  the  white  oak  and 
the  live  oak  are  thrown  out  of  the  description  of  the  land, 
and  are  made  to  mean  nothing.  And  this  would  be  directly 
contrary  to  the  written  agreement.  According  to  this 
article,  and  to  the  deed  referred  to,  we  must  go  to  the  nat- 
ural boundaries.  This  is  the  construction  which  has  ever 
been  given  to  papers  describing  or  calling  for   natural 
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boundaries,  and  it  accords  with  justice  and  sound  sense. 
Besides,  the  complainant,  by  the  article,  agreed  to  give  the 
defendants  immediate  possession  and  use  of  the  woodland 
generally y  and  of  all  the  wood  then  cut  and  corded  in  the  woods. 
By  the  "  woodland  generally,"  I  understand  all  the  wood- 
land,  and  this  construction  is  confirmed  by  the  agreement 
to  give  up  also  all  the  wood  then  cut  and  corded  in  the 
woods.  Wood  had  been  cut  promiscuously  on  the  land,  as 
well  on  that  part  which  the  complainant  says  he  intended  to 
sell,  as  on  that  part  which  Smith  and  Terrapin  contend  they 
also  purchased.  As  the  complainant  agreed  to  give  up  not 
only  the  wood  cut,  but  the  woodland  generally,  without  any 
limitation,  I  am  at  a  loss  to  perceive  how  the  defendants  can 
be  restrained  to  any  particular  spot.  Their  right  equally 
extends  over  the  whole,  according  to  the  description  of  the 
deed,  and  according  to  this  agreement  to  give  them  the 
immediate  possession  and  use  of  the  woodland  generally, 
and  of  the  cut  and  corded  wood.  Viewing  this  case  in  all 
its  parts  and  upon  all  the  evidence,  I  can  put  no  other  con- 
struction on  the  transaction. 

It  appears  that  a  survey  was  made  after  the  contract  had 
been  executed,  but  such  survey  was  not  a  clear ^  subsequent^  in- 
dependent agreementy  varying  the  former.  Although  Smith 
acquiesced  in  its  being  made,  yet  he  never  agreed  nor  in- 
tended that  it  should  supersede  the  boundaries  limited  and 
fixed  in  the  deed  of  Drinker  and  wife.  !N'o  agreement  was 
made  at  the  time  of  the  survey.  The  articles  of  the  26th 
September  were  not  dispensed  with  nor  annulled.  The 
survey  seems  to  have  been  an  experiment  made  by  Dale  on 
his  part,  probably  with  the  intention  of  fixing  the  agree- 
ment of  the  12th  September  to  the  neat  distances  called  for 
in  the  deed,  but  not  thereby  to  make  a  nqw,  independent 
agreement.  Neither  did  Smith,  who  was  present,  intend 
any  alteration .  This  is  not  pretended.  Indeed  the  survey 
is  said  in  argument  to  have  been  made  in  execution  of  the 
agreement.    The  written  agreement  must  then  be  resorted 
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to  as  the  only  clear,  satisfactory  legal  evidenco  of  the  con- 
tract made  by  the  parties. 
Let  theinjanction  be  dissolved  and  the  bill  dismissed. 

On  appeal,  this  decree  of  the  Chancellor  was  affirmed  by 
the  High  Court  of  Errors  and  Appeals  at  the  June  Term, 
1817. 


RicHABD  C.  Dalb 

vs. 

Rowland  Smith  and  Josbph  Tberapin. 

New  QutUj  Aug.  T.  1815. 

A  petition  for  the  re-hearing  of  a  caase,  upon  the  groaad  of  newly  discoT- 
ered  evidence, not  granted — the  Chancellor  considering  that  the  evidence, 
if  before  him,  conld  not  vary  the  decree  to  be  made  in  the  caase,  as  it 
originally  stood. 

Pbtition  for  a  Rb-hbaring.— This  is  the  same  cause  next 
before  reported.  After  it  had  been  argued,  and  the  opin- 
ion of  the  Chancellor  announced,  directing  a  decree  for  a 
dismissal  of  the  bill,  but  before  such  decree  was  entered, 
to  wit,  at  the  August  T.  1815,  the  complainant  preferred 
his  petition,  under  oath,  for  a  re-hearing.  The  ground  of 
the  application  was  the  discovery  of  new  and  material  evi- 
dence, since  the  hearing. 

The  original  cause  arose  out  of  a  written  contract,  for 
the  sale  by  the  complainant  to  the  defendants  of  a  tract  of 
land  for  the  price  of  $7000.00.     The  land  was  described  in 
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the  contract  as  ^^  containing  by  deed  200  acres,  be  the  same 
more  or  less."  After  the  execution  of  the  contract,  upon 
a  survey  of  the  land  according  to  the  description  contained 
in  the  deed  referred  to,  the  tract  was  found  to  contain  three 
hundred  and  fourteen  acres,  being  an  excess  of  one  hun- 
dred and  fourteen  acres  above  the  number  specified  in  the 
contract.  The  main  issue  in  the  cause  was,  whether  the 
complainant,  who  was  the  vendor,  was  bound  by  his  con- 
tract to  convey,  at  the  price  stipulated,  the  whole  tract  of 
three  hundred  and  fourteen  acres,  or  only  the  number  of 
acres  called  for  by  the  contract.  The  defendants  having 
entered  into  possession  of  the  whole  tract  before  a  convey- 
ance, and  having  cut  off  part  of  the  wood,  the  bill  was 
filed  by  the  complainant  to  restrain  further  waste,  and  to 
compel  the  defendants  to  pay  the  purchase  money  and 
accept  a  conveyance  of  two  hundred  acres  in  performance 
of  the  contract  on  the  part  of  the  complainant  Upon  a 
hearing  on  the  bill,  answers  and  depositions,  the  Chancellor 
considered  that  the  defendants  were  entitled  to  a  convey- 
ance of  the  whole  tract,  and  directed  a  dismissal  of  the  bill. 
»  The  petition  for  a  re-hearing  set  forth  that  "  the  peti- 
tioner believes  and  expects  that  he  will  be  enabled,  by  the 
oaths  of  Thomas  Gordon,  (a  witness  heretofore  examined 
in  the  cause,)  and  Isaac  Dunning,  to  lay  before  the  Chan- 
cellor the  following  new  and  material  evidence,  discovered 
by  him  since  the  cause  was  decided,  to  wit :  that  the  said 
Joseph  Terrapin,  in  the  latter  end  of  October  1812,  shortiy 
after  he  took  possession  of  the  land  in  the  bill  mentioned, 
stated  that  he  the  said  Joseph  Terrapin,  had  promised,  and  con^ 
sidered  himself  bounds  to  pay  to  complainant  |35  per  acre^for 
every  ojcre  the.  tract  hepurchased  should^  on  actual  survey y  exceed 
215^  a/^'eSj  and  that  Terrapin  entreated  Gordon  not  to  disclose, 
on  his  examination,  this  declaration  of  his  promise  to  pay  ^SRper 
acre  for  the  excess  over  216  J  acres.'' 

BiBGELT,  Changbllor. — ^lu  the  examination  of  David  F. 
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Gordon,  in  this  cause,  that  witness  stated,  in  substance, 
what  I  have  heretofore  noticed,  and  which  amounts  nearly 
to  the  evidence  which,  it  is  now  believed  by  the  complain- 
ant, could  be  obtained  from  Thomas  Gordon  and  Isaac 
Dunning,  upon  a  re-examinatiou  of  the  former  and  upon 
taking  the  deposition  of  the  latter. 

In  the  consideration  of  the  case,  it  seems  to  me  that  my 
observations  upon  the  testimony  of  David  F.  Gordon  apply 
to  the  supposed  testimony  of  Thomas  Gordon  and  Isaac 
Dunning.  The  whole  would  be  parol  evidence  of  a  sup- 
posed contract  made  before  the  article  of  agreement  of  the 
26th  8ept  1812 :  and,  if  that  evidence  were  before  me, 
I  should  think  myself  bound  by  the  rules  of  law  to  reject 
it,  or  rather  not  to  give  any  effect  to  it ;  because  it  would 
vary  a  subsequent  written  contract  made  without  any  fraud 
on  the  part  of  the  defendants. 

The  decree  must  be  entered,  as  heretofore  directed,  dis- 
missing the  bill. 


Charles  Tatbm  and  Jambs  Canbt. 

vs. 

Joshua  Gilpin  and  Thomas  Gilpin. 

New  CaaOe,  June  T,  1816. 

Practice  aa  to  the  admission  of  ex  parte  affidavits  in  support  of  the  bill, 
npon  motion  for  a  preliminary  iig'anction. 

AffidaTits  are  admissible  to  support  the  biU,  though  it  be  denied  by  the 
answer,  in  cases  where  the  ixgnnction  may  be  necessary  to  prevent 
irreparable  mischief. 
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-      ■ '  ■      ■  » ■ 

An  order  for  an  iiganction  pendente  lite  cannot  be  appealed  from,  if  it  be 
such  an  order  for  an  injunction  as  a  coart  of  equity,  according  to  its  es- 
tablished rulesi  can  issue. 

An  injuuction  must  be  suspensive  only,  and  must  not  operate  so  as  to  alter 
or  affect  the  pre-existing  situation  of  the  parties.  An  order  for  an  in- 
junction having  the  latter  effect  may  be  appealed  from. 

After  an  appeal  prayed  and  allowed  in  the  Court  of  Chancery,  the  cause  is 
out  of  the  Court  of  Chancery,  and  cannot  be  further  proceeded  in  until 
its  return  from  the  Court  of  Appeal. 

Injunction  Bill. — The  complainants  were  the  owners 
'  of  a  mill  site  on  the  South  side  of  the  Brandy  wine  Creek, 
on  which  they  were  about  to  erect  a  mill,  above  a  mill  site 
owned  by  the  defendants.  The  bill  charged,  among  other 
things,  that  the  defendants  had  by  a  new  dam  constructed 
across  the  creek,  below  the  mill  site  of  the  complainants, 
penned  the  water  back  upon  the  complainants  to  the  height 
of  two  feet  and  three  quarters  of  an  inch  above  its  usual  and 
proper  level,  thereby  depriving  the  complainants,  of  a  suflSi 
cient  fall  of  water  for  their  contemplated  mill,  and  prevent- 
ing the  erection  of  it.  The  prayer  was  for  an  injunction,  to 
restrain  the  defendants  from  using  or  drawing  off  the  water 
from  the  dam  for  the  use  of  their  mill,  until  it  should  be 
reduced  two  feet  and  three  quarters  of  an  inch  to  its  proper 
level,  so  as  not  to  interfere  with  the  water  rights  of  the  com- 
plainants. 

The  Chancellor  refused  to  order  an  injunction  upon  tin 
ex  parte  application, and  directed  notice  to  be  served  upon 
the  defendants,  with  sufficient  time  to  appear  and  answer. 
Accordingly,  the  defendants  appeared  and  filed  their  an- 
swer.  The  answer  denied  that  the  defendants  had,  by  their 
dam,  penned  the  water  back  upon  the  complainants'  land 
to  the  height  of  two  feet  and  throe  quarters  of  an  inch,  as 
in  the  bill  was  alleged,  or  that  the  water  was  raised  above 
the  ordinary  and  usual  level;  and  the  defendants  claimed 
the  right  to  hold  and  use  the  dam  in  its  then  present  con- 
dition.    The  answer  denied  at  large  the  equity  of  the  bill. 
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It  18  DOt  material  to  the  points  decided,  to  set  forth  the  title 
of  the  respective  parties,  as  alleged  in  the  bill  and  answer 
respectively. 

At  the  hearing  of  the  motion  for  a  preliminary  injunc- 
tion upon  the  bill  and  answer  (August  26, 1816),  McLane^ 
for  the  complainants,  oflfered  to  read,  in  support  of  the  bill, 
certain  affidavits  taken  ex  parte  before  Justices  of  the 
Peace,  and,  upon  objection  made,  he  insisted  upon  the  reg- 
ularity of  such  a  course,  on  the  ground  that  the  application 
here  made  was  in  order  to  prevent  irreparable  injury. 
Gibbsvs.  Cole  J  3  P.  W.  255.  Isaac  vs.  Humpage:  1  Ves.  Jr. 
427  :  3  Bro.  Ck.  Hep.  463.  In  Robhison  vs.  Lord  Byron^  1 
Bro.  Ch.  Rep.  588,  where  the  bill  was  to  restrain  Lord  Byron 
from  letting  an  unusual  quantity  of  water  flow  upon  the 
complainant's  mill,  affidavits  were  read  against  the  answer. 
In  Strathmore  vs.  Bowes,  2  Bro.  Ch.  Hep.  89,  affidavits  in  a 
case  of  waste  were  read  in  reply  to  an  answer. 

Broom  and  Bead,  for  defendants. 

It  18  a  general  principle  that  the  answer  is  to  be  taken 
as  true,  and  that  it  cannot  be  impeached  by  affidavits — 
especially  when  the  object  is  to  disprove  title.  We  do  not 
say  that  the  rule  is  universal ;  but  if  this  case  is  an  ex- 
ception, the  complainants'  counsel  must  show  it. 

The  complainants  have  never  had  any  use  or  enjoyment, 
but  they  seek  to  prevent  the  enjoyment  of  a  long  established 
property  in  the  defendants.  Even  treating  this  as  a  case  of 
doubtful  title,  a  Court  of  Chancery  will  not  now  interfere 
by  injunction.    The  right  must  be  first  established  at  law. 

KiDGELT,  Chancellor. — This  is  a  case  which  comes 
within  the  exceptions  to  the  rule,  and  in  principle  is  the 
same  as  the  case  of  Robinson  vs.  Lord  Byron  cited  in  ar- 
gament.    By  the  overflowing  of  the  land  the  complainants 
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are  deprived  of  the  use  and  enjoyment  of  it.  They  cannot 
build  on  it  while  it  is  covered  with  water.  It  may  possibly 
go  to  the  irreparable  destruction  of  it.  At  any  rate,  it  ob- 
structs all  the  alleged  motives  of  the  complainants  in  pur- 
chasing, by  preventing  them  from  building.  Let  the  affi- 
davits be  read. 

Before  the  case  had  proceeded  further  the  defendants 
applied  for  leave  to  produce  counter  affidavits ;  whereupon, 
at  the  Chancellor's  suggestion, it  was  agreed  to  postpone  the 
hearing,  with  leave  to  take  affidavits  on  both  sides. 

Afterwards,  on  the  80th  August  1816,  the  motion  for 
an  injunction  came  again  before  the  Chancellor,  upon  the 
bill  and  answer,  and  upon  affidavits  exhibited  on  both  sides : 
whereupon  the  following  order  was  made,  viz :  "It  is  order- 
"  ed  by  the  Court,  that  a  writ  of  injunction  be  issued  to 
"  restrain  the  defendants,their  agents,  &c.,  from  damming 
"  up  or  penning  back  the  waters  of  the  Brandy  wine  creek, 
"  above  the  natural  or  ordinary  level  of  the  said  creek,at  the 
"  line  dividing  the  land  of  the  complainants  from  the  land 
"  of  the  defendants,  by  the  dam  lately  erected  by  the  de- 
"  fendants,  or  by  any  other  obstructions  to  be  made  or 
"  erected,  so  as  to  overflow  the  land  of  the  complainants, 
<*  until  this  Court  shall  make  further  order  to  the  con- 
"  trary." 

From  the  above  order  an  appeal  was  taken,  pending 
which,  at  the  April  Term  1817,  the  complainants  filed  an 
affidavit  showing  that  the  defendants  had,  since  the  last 
Term,  dammed  up  the  waters  of  the  Brandy  wine  above  the 
natural  level  of  the  creek,  and  had  overflown  the  land  of  the 
complainants,  contrary  to  the  order  of  the  Chancellor 
heretofore  made ;  and  thereupon  McLane^  for  the  com- 
plainants, moved  for  an  attachment,  notwithstanding  that 
an  appeal  had  been  prayed  and  allowed.  No  writ  of  ii^unc- 
tion  had  as  yet  been  issued. 
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McLane  and  Van  Dyke^  for  the  complainants. 

The  question  is  whether  the  appeal  suspends  the  order, 
made  in  the  cause,  for  a  writ  of  injunction.  That  depends 
upon  the  construction  to  be  given  to  Art  VII.  of  the  Con- 
8titution,touching  appeals.  (1  Vol.  Delaware  Laws,  p.  xliv, 
Digest  of  1829,  p.  27.)  Jurisdiction  is  there  given  to  the 
High  Court  of  Errors  and  Appeals,  "  to  receive  and  deter- 
"  mine  appeals  from  interlocutory  or  final  orders  or  decrees 
"  of  the  chancellor.''  An  interlocutory  order  is  one  which 
ascertains  i*ome  right,  or  determines  some  matter  or  thing, 
on  which  the  final  decree  depends, — something  essential  to 
the  determination  of  the  cause  ;  such  as  an  order  for  an 
account.  An  injunction  is  not  an  interlocutory  order  within 
the  meaning  of  the  constitution.  It  decides  no  fact,  fixes 
no  right,  and  is  not  at  all  necessary  to  the  final  determina- 
tion of  the  cause.  It  is  mere  process  of  the  Court,  issued 
to  hold  in  statu  quo  the  subject  matter  upon  which  the  de- 
cree is  to  operate,  until  the  Court  shall  be  enabled  to  ascer- 
tain and  adjudge  the  rights  of  the  parties.  It  is  a  process 
collateral  to  the  suit,  and  is  often  issued  upon  petition  be- 
fore any  bill  filed.  To  give  to  an  appeal  the  eflfect  of  sus- 
pending orders  of  this  nature  would  practically  annihilate 
chancery  jurisdiction  for  many  of  its  most  important 
ends ;  as,  upon  an  injunction  to  stay  waste  or  to  pre- 
vent other  irreparable  mischief,  the  defendants  would 
need  only  to  appeal  and  then  utterly  destroy  the  timber, 
or  commit  the  very  mischief  which  it  was  the  object 
of  the  suit  to  prevent.  So,  upon  a  bill  to  perpetuate 
testimony,  if  the  order  to  take  the  testimony  can  be 
suspended  by  an  appeal,  the  witness  may  die  before 
his  evidence  can  be  secured.  So  in  the  case  of  a 
writ  of  ne  exeat  re^no :  upon  taking  an  appeal  the  party 
would  be  left  free  to  go  away  and  thus  defeat  the  jurisdic- 
tion. The  security  taken  upon  an  appeal  affords  no  ade- 
quate remedy  for  ii^juries  of  this  nature,  but  only  for  cases 
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of  debt  or  damages.  Further,  it  may  be  noticed  that  to 
hold  all  proceedings  between  the  commencement  of  a  suit 
and  the  final  decree  subject  to  be  suspended  by  an  appeal 
would  ronder  a  chancery  suit  perpetual.  The  clause  of  the 
Constitution  giving  an  appeal  must  receive  such  a  construc- 
tion as  will  preserve  and  not  destroy  the  necessary  powers 
of  a  court  of  equity.  The  Constitution  and  laws  of  this 
State,  (1  Vol.  Delaware  Laws,  180,  Digest  of  1829,  p. 
102-8)  defining  equity  jurisdiction,  meant  to  give  the  pow- 
er to  award  injunctions  as  it  is  exercised  in  England.  Un- 
der the  English  practice,  an  appeal  lies  only  from  a  final 
decree,  or,  fi'om  an  interlocutory  order  made  for  some 
purpose  necessary  to  a  final  decree,  8  Blk,  Com.  454  :  1  Har- 
rison^ s  Ch.  Pt.  464 :  not  from  orders  of  this  nature.  An 
appeal  was  disallowed  in  the  case  of  an  order  to  show 
cause  only.  1  BrowrCs  P.  C,  489-40 :  so  from  an  order 
for  a  commission  of  lunacy.  1  Brown's  P.  CI  450.  In 
Young  vs,  Orundyy  6  Oranch  51,  an  appeal  was  held  not 
to  lie  from  an  interlocutory  order  or  decree  dissolving 
an  injunction.  The  present  is  the  first  attempt  in  this 
State  to  suspend  the  order  for  an  injunction  by  appeal. 
The  practice  heretofore  shows  the  sense  in  which  the  Con- 
stitution has  been  understood. 

Read,  Broom  and  Wales,  for  the  defendants. 

Upon  two  grounds,  we  insist  that  the  Court  cannot  now 
interfere. 

1.  Whether  this  be  an  interlocutory  order  or  common 
process,  is  not  now  to  be  questioned.  The  appeal  has  been 
allowed  and  security  given.  The  case  is  taken  from  this 
jurisdiction.  If  the  appeal  is  irregular,  application  must 
be  made  to  the  Court  above.     But, 

2.  This  is  an  interlocutory  order.  An  injunction  never 
issues  but  by  special  order  of  the  Court.  It  is  collateral 
to  thecau8e,and  it  is  interlocutory  or  it  is  nothing :  and  the 
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Constitotion  gives  an  appeal  from  all  interlocutory  orders. 
The  right  of  appeal  in  this  State  is  constitutional,  and 
different  from  that  to  the  House  of  Lords;  therefore  no  de- 
cisions in  England  can  control  this  right.  With  respect 
to  the  case  in  this  country,  cited  from  6  Oranch  51,  the  laws 
of  the  United  States  forbid  an  appeal  except  from  final 
decrees.     Hence,  that  case  does  not  apply  here. 

BiDGBLY,  Chancellor. — My  only  doubt  is,  as  to  the 
power  of  this  Court  to  act  after  appeal  prayed  and  allowed. 
I  have  no  idea  that  this  order  is  an  interlocutory  order. 
It  has  been  frequently  intimated  to  me  that  appeals  would 
be  taken  from  orders  for  writs  of  injunction  made  at  the 
time  of  filing  bills.  I  have  often  considered  the  subject, 
and  never  supposed  such  an  order  to  be  an  interlocutory 
order,  from  which  the  party  could  appeal.  An  interlocu- 
tory order  is  an  order  made  upon  a  point  whereby  some 
right  or  principle  is  established  in  the  cause,  on  which  a 
final  decree  depends  ;  or,  it  determines  or  directs  some 
matter  or  thing  yhich  is  necessary  to  the  making  of  the 
final  order  or  decree.  Such  is  an  order  to  account  on  a 
bill  filed  by  one  partner  against  another  ;  as  in  a  case 
from  Sussex  County,  where  an  appeal  was  properly  taken 
from  such  interlocutory  order.  For  the  order  to  account 
settled  the  principle  ;  the  rest  was  mere  matter  of  fact 
and  calculation. 

This  is  not  an  interlocutory  order  ;  it  is  an  original  pro- 
cess. By  an  Act  of  Assembly  injunctions  to  stay  waste 
and  suits  at  law  may  be  awarded  and  issued  before  the  bill 
is  filed.  This  is  in  the  nature  of  an  injunction  to  stay  waste. 
It  determines  nothing  ;  it  only  saves  the  complainant  from 
injury  until  the  matter  is  finally  heard  and  decided. 

However,  as  the  appeal  has  been  allowed,  the  case  is  out 
of  this  Court,  and  now  I  cannot  proceed  in  the  cause  in  any 
manner  until  it  returns  from  the  High  Court  of  Errors  and 
Appeals. 

The  motion  for  an  attachment  is  denied. 
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This  cause  came  before  the  High  Court  of  Errors  and 
Appeals,  at  the  June  Term  1817,  and  the  question  whether, 
an  appeal  lies  from  an  order  of  the  Chancellor  directing 
ae  injunction  to  be  issued,  came  before  that  Court,  upon 
a  rule  to  show  cause  why  the  injunction  should  not  be  dis- 
missed. 

McLane,  Van  Dyke  and  Rodney^  for  the  appellees 

Read^  for  the  appellants. 

The  motion  to  dismiss  was  very  fully  argued,  but  upon 
no  new  points,  except  that  on  behalf  of  the  appellant  the 
further  ground  was  taken  that  the  Chancellor's  order  went 
beyond  the  purpose  of  holding  the  matter  in  statu  quo  ; 
that  it  was  retrospective  in  depriving  the  defendants  of  the 
use  of  their  dam,  as  it  already  stood  and  had  long  before 
been  enjoyed,  and  was  rather  in  the  nature  of  an  execution 
than  a  suspensive  order  ;  that  for  this  reason,  in  addition 
to  those  before  urged,  an  appeal  should  lie. 

Johns,  Chief  Justice,  announced  the  following  as  the 
conclusions  of  the  Court  upon  the  points  argued  : 

1st,  That  the  words  ''  interlocutory  order  or  decree  " 
in  the  Constitution  must  be  taken  in  a  technical  sense, 
and  that  the  right  of  appeal  is  not  enlarged  but  secured 
by  the  Constitution.* 

2nd.  That  an  order  for  an  injunction  pendente  lite  cannot 

*  This  point  was  decided  npon  the  constractioo  of  the  Constitution  of 
1792,  which  gives  the  right  of  appeal  *'  from  interlocutory  or  final  orders 
or  decrees  of  the  Chancellor."  The  Court,  in  this  case,  held  that  these 
words  were  to  be  taken  in  their  technical  sense,  and  that  the  right  of  ap- 
peal was  not  enlarged  but  secured  by  the  Constitution.  Under  the  Con- 
stitution of  1831,  now  in  force,  the  jurisdiction  of  the  Court  of  Errors  and 
Appeals  is  to  determine  "  all  matters  of  appeal  in  the  inierlocutory  or 
final  decrees  and  proceedings  in  Chancery."  This  clause  has  not  yet 
received  a  judicial  construction  upon  the  point  raised  in  the  present  case. 
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be  appealed  from,  if  it  be  such  an  order  for  an  injunction 
as  a  court  of  equity,  according  to  its  established  rules,  can 
issue. 

3rd.  But,  if  in  an  order  for  an  injunction,  the  equity  jur- 
isdiction, in  its  direction,  which  is  a  part  of  the  order,  de- 
fines the  nature  of  the  injunction  to  be  issued,  and  if  in  so 
doing,  though  the  order  is  called  an  order  for  an  injunc- 
tion, it  makes  an  order  for  issuing  a  writ  to  restrain  the 
respondents  from  doing  an  act  which  a  court  of  equity, 
by  any  known,  established  rules,  never  attempted  to  re- 
strain ;  as,  if  an  ejectment  should  be  brought  against  A.  B. 
by  O.  D.  for  a  house  which  A.  B.  had  been  in  the  posses- 
sion of  more  than  twenty  years,  and  C.  B.  should  file  a 
bill  against  A.  B.  and  a  court  of  equity  should  order  an 
injunction  to  prevent  A.  B.  from  residing  in  the  house, 
this  would  be  such  an  order, — such  a  deciding  or  aflfecting 
the  rights  of  one  of  the  parties, — as  ought  to  be  reviewed 
by  this  Court ;  and  an  appeal  ought  to  be  used  and  does 
He. 

4th.  The  order  in  the  present  case  is  to  restrain,  alter, 
or  prevent  acts  done  or  not  to  be  done  ;  and  it  does  not 
describe  what  is  not  to  be  done  or  to  remain,  so  as  to  mean 
anything,  unless  it  is  to  be  understood  to  refer  to  the  nat- 
ural or  ordinary  level  of  the  water  at  the  dividing  line, 
without  regard  to  the  right  or  possession.  And  that  is  the 
great  point  of  controversy  in  this  case,-  a  something  not  to 
be  ascertained  till  the  right  be  decided.  The  order,  if  it 
is  to  be  understood  and  used  as  the  respondents  here  avow, 
IS,  in  the  opinion  of  this  Court,  an  order  of  such  a  nature 
that  it  is  not  to  be  considered  simply  an  order  for  process 
of  injunction,  but  is  such  an  act  of  the  Court  below  as  will 
entitle  the  appellants  to  relief  by  an  appeal  to  this  Court. 

The  Court  are  of  opinion  that  the  rule  to  show  cause  be 
discharged. 

The  cause  then  came  before, the  Court  upon  sundry 
caases  of  appeal  filed,  among  which  were  these  : 
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7th.  That  if  the  Chancellor  could,  upon  any  principle  of 
equity,  have  made  an  order  that  a  writ  of  injunction 
should  issue  upon  the  bill  at  the  prayer  of  complainants, 
"  then  it  could  only  have  issued  upon  the  principle,  and  so 
"  to  operate,  as  to  prevent  and  enjoin  the  appellants  from 
*'  erecting  or  putting  up  any  further  or  other  obstructions, 
^'  and  not  so  as  to  alter  or  change  the  state  and  condition  of 
^^  the  said  dam  at  the  time  of  exhibiting  and  filing  the  said 
"  bill  in  the  Court  of  Chancery ;  wherefore  the  order  is 
"  excepted  to." 

11th.  That  the  order  of  the  Chancellor  directs  a  writ 
of  injunction  to  be  issued  to  enjoin  and  restrain  the  appel- 
lants, their  agents,  laborers  and  workmen,  from  damming 
up,  or  penning  back  the  waters  of  the  Brandywine  Creek 
above  the  natural  or  ordinary  level  of  the  said  Creek  at 
the  line  dividing  the  land  of  the  said  appellants  from  the 
.land  of  the  said  respondents,  by  the  dam  lately  erected  by 
the  said  appellants  or  by  any  other  obstructions  to  be  made 
or  erected,  so  as  to  overflow  the  land  of  the  said  respond- 
ents, until  the  Court  of  Chancery  should  make  further 
order  to  the  contrary  ;  whereby  the  Chancellor  not  only 
orders  an  injunction  to  issue  to  enjoin  and  restrain  the 
said  appellants  from  placing  obstructions  in  the  bed  and 
waters  of  the  said  Creek,  but  in  eflfect,  by  restraining  and 
enjoining  the  appellants  by  an  injunction  to  be  issued  as 
aforesaid,  would  authorize  and  require  the  removing  or 
reducing  so  much  or  such  part  of  the  said  dam  as  in  its 
existing  condition  and  structure  would  be  supposed  to  pro- 
duce or  occasion  the  damming  or  penning  back  the  waters 
of  the  said  Creek  as  aforesaid, — thereby  divesting  the  ap- 
pellants of  their  property  and  freehold,  and  so  in  fact  alter- 
ing the  existing  state  of  the  said  dam  at  and  before  the 
filing  of  the  said  bill. 

The  case  was  submitted,  without  argument;  and  the 
High  Court  of  Errors  and  Appeals,  upon  consideration,  sus- 
tained the  appeal  upon  the  two  causes  of  appeal  above 
stated,  and  directed  the  following  order  to  be  entered  : 
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"  And  now,  to  wit,  this  10th  of  June,  1817,  this  cause 
coming  on  to  be  heard, — It  is  thereupon  ordered  by  the 
Court,  that  the  order  for  the  injunction  be  modified. 
And  it  is  further  ordered,  that  a  writ  of  injunction  be  is- 
sued  by  the  Court  of  Chancery  to  enjoin  and  restrain  the 
said  Joshua  Gilpin  and  Thomas  Gilpin,  their  agents, 
workmen  and  laborers,  from  damming  up  or  penning 
back  the  waters  of  the  Brandy  wine  Creek  upon  the  lands 
of  t;he  said  Charles  Tatem  and  James  Can  by,  which  adjoin 
the  lands  of  the  said  Joshv/i  Gilpin  and  Thomas  OUpin^  to  a 
greater  extent  or  in  a  greater  degree  than  the  said  Joshua 
Gilpin  and  Thomas  Gilpin,  or  those  from  whom  they  de- 
rive title,  had  ordinarily  or  usually  done,  or  had  he^n  in  the 
enjoyment  or  exercise  ofy  antex^edently  to  the  Ibth  day  of  July^ 
1816,  by  any  erections  or  obstructions  already  erected  or 
made,  or  that  may  be  erected  or  made,  by  the  said  Joshua 
Gilpin  and  Thomas  Gilpin,  so  as  to  overflow  as  aforesaid 
the  said  lands  of  the  said  Charles  Tatem  and  James  Canby, 
until  the  said  Court  of  Chancery  make  further  or  other 
order  therein.  And  it  is  ordered  that  the  record  be  re- 
manded to  the  court  below  ;  and  that  the  costs  in  this 
court  be  equally  divided." 


Jbrbmiah  Woolaston,  bt  al, 

vs, 

Thomas  Mendbnhall. 

New  Cattle,  Aug,  T,  1817. 

Under  the  statute,  enabling  the  Court  of  Chancery  to  make  orders  for  the 
sale  of  real  estate,  when  necessary  in  order  to  give  effect  to  its  decrees, 
the  Chancellor  has  powi^r  to  order  the  sale  of  real  estate  of  a  defendant 
against  whom  a  decree  for  the  payment  of  money  has  been  made  after 
a  retam  of  non  est  to  an  attachment  against  him  for  the  non-perform 
aooe  of  the  decree,  and  upon  its  appearing  that  his  personal  property 
has  been  eyhanrted  by  executions  at  law. 
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After  a  cause  has  been  reoaoved  into  the  Court  of  Appeals  it  cannot  be 
fiirther  proceeded  in  by  this  Court,  until  the  record  shall  have  been  re- 
manded by  order  of  the  Court  of  Appeals. 

Motion  for  an  order  of  sale. — A  decree  had  been 
made  by  this  Court,  and  affirmed  on  .appeal,  in  favor  of  the 
complainants  against  the  defendant  for  the  payment  of 
$1810.57.  An  attachment  for  the  non-performance  of  this 
decree  was  issued  and  returned  non  est  inventus.  At  the 
August  Term,  1817,  Ready  Jr.,for  the  complainant,  exhib- 
ited to  the  Court,  the  record  of  two  executions  against  the 
defendant,  issued  out  of  the  Supreme  Court,  in  the  hands 
of  the  sheriff,  amounting  to  more  tfian  ?2000.00 ;  and  the 
sheriff  being  examined  in  this  Court,  stated  that  the  exe- 
cutions covered  all  the  defendant's  personal  property.  The 
complainants'  solicitor  thereupon  moved  for  an  order  for  the 
sale  of  the  defendant's  real  estate  or  of  so  umch  thereof  as 
would  satisfy  the  decree, — such  order  to  be  founded  on  the 
Act  of  Assembly,  4  Del.  Laws  444,  462,  Sec.  26,  *  whicli 
provides,  "  that  all  lands,  tenements  and  hereditaments 
"  within  this  State,  shall  be  liable  to  be  sold  by  order  of  the 
*'  Chancellor,  upon  such  terms  and  in  such  manner  as  shall 
"  be  directed  by  him,  by  the  sheriff,  or  by  any  party  to  a 
"  suit  in  chancery,  when  any  such  sale  shall  be  necessary  to 
"  give  effect  to  and  to  carry  into  execution  a  decree  of  the 
"  Court  of  Chancery."  This  act,  he  insisted,  was  intended 
to  meet  such  a  case  as  this,  in  which  the  complainants  were 
remediless  by  the  ordinary  process  of  this  Court, .the  entire 
personal  property  of  the  defendant  being  consumed,  and 
the  process  of  sequestration  merely  taking  hold  of  rents, 
which  are  wholly  inadequate  to  the  satisfaction  of  the 
decree. 

Ready  of  counsel  for  the  defendant,  doubted  whether 
such  was  the  intention  of  the  law ;  but  supposed  it  was 

*  This  provision  is  the  same  in  substance  as  the  present  Statute,  Rev. 
Code,  822,  Sec.  12. 
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intended  for  a  clase  of  cases  where  administrators,  execu- 
tors, and  trustees  might  be  ordered  to  sell,  in  order  to  effect 
the  object  of  the  trusts,  &c. 

The  Chancellor  observed,  that  such  powers  already  re- 
sided in  this  Court,  the  Court  possessing  the  same  powers 
as  the  English  Court  of  Chancery.  The  law  must  there- 
fore have  been  intended  to  meet  other  cases,  of  which  this 
seems  to  be  one. 

The  order  moved  for  was  entered. 

Note.  It  appears  from  Cbancellor  Ridgely's  note  of  this  case,  that  upon 
the  affirmance  by  the  High  Goart  of  Errors  and  Appeals,  of  the  decree  in  the 
cause  out  of  which  the  above  reported  proceedings  arose,  no  order  of  that 
Court  was  made  remandinjj^  the  record  to  the  Court  of  Chancery.  A  copy 
of  the  decree  of  affirmance,  under  the  seal  of  the  Court  of  Appeals,  was 
filed  in  this  Court,  and  thereupon  an  attachment  for  the  non-performance 
of  the  decree  was  taken.  This  attachment  was,  upon  motion  to  the  Chan- 
cellor, set  aside,  it  being  considered  by  him  that  as  the  record  from  the 
Court  of  Appeals  contained  no  order  remanding  the  same,  the  cause  was 
not  in  this  court.  At  the  next  ensuing  term  of  the  Court  of  Appeals, 
June  1817,  the  proper  order  was  obtained  and  entered  in  this  Court,  where- 
upon an  aUas  attachment  was  sued  out,  and  the  proceedings  had  which  are 
abore  reported. 


The  State, 

vs. 

Joshua  Gilpin  and  Thomas  Gilpin. 

New  CaeOey  Aug.  T.  1817. 

An  attachment  for  contempt  in  the  breach  of  an  injunction  should  not  be 
granted  unless  the  affidavit,  on  which  the  motion  is  grounded,  allege  ser- 
yice  of  the  writ ;  nor,  without  such  allegation  in  the  affidavit,  can  the 
service  be  proved  upon  interrogatories  administered  to  the  defendant 
taken  under  the  attachment. 
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A  discbarge  from  an  attachment  for  contempt,  for  the  want  of  a  sufficient 
affidavit  of  service  of  the  injunction ,  is  no  bar  to  a  second  attachment 
for  the  same  cause. 

Attachment  FOR  Contempt. — This  proceeding  arose  out 
of  the  case  of  Charles  Tatem  and  James  Can  by  vs.  Joshua 
Gilpin  and  Thomas  Gilpin, reported  ante  p.  13.  After  a  writ 
of  injunction  had  been  awarded  in  that  case,  in  accordance 
with  the  order  of  the  High  Court  of  Errors  and  Appeals, 
an  attachment  for  contempt  against  the  defendants  was 
granted,  founded  upon  an  aflBldavit  charging  them  with  a 
breach  of  the  injunction.  The  defendants  being  taken 
under  the  attachment  and  brought  before  the  Chancellor, 
interrogatories  were  filed  on  the  part  of  the  complainants. 
Tatem  and  Canby,  to  be  administered  to  the  defendants 
respectively.  The  first  of  the  interrogatories  inquired 
whether  the  defendants  had  been  "served  with  the  writ  of 
injunction  issued  in  the  cause,  and  by  whom  and  at  what 
time  ?'*  To  this,  and  to  other  interrogatories,  the  defend- 
ants filed  exceptions  by  way  of  demurrer,  the  ground  of 
exception  to  the  first  interrogatory  being  that  the  aflBldavit 
upon  which  the  attachment  had  been  granted  did  not  show 
service  of  the  writ  of  injunction,  but  only  charged  the 
defendants  with  disobedience  to  it. 

Readyin  support  of  the  exception. — The  service  of  the  in- 
junction should  have  been  sworn  to  in  the  aflBldavit.  That 
is  the  necessary  ground, — ^the  substratum  of  the  whole  pro- 
ceeding; and  this  defect  in  the  aflidavit  renders  the  pro- 
ceeding irregular.  The  defect  cannot  be  supplied  by  in- 
terrogatories. The  rule  is  that  in  prosecutions  for  con- 
tempt, grounded  upon  aflBldavit,  the  interrogatories  shall 
not  be  extended  beyond  the  matter  contained  in  the  aflBlda- 
vit. 2  Harrison's  Ch.  P.  4 :  2  Omi.  Dig.  222:  Prec.  of 
Chanc.  Prac.  Vol.  1,  p.  40  :   Oilberfs  Chancery  199. 

Van  Dyke,  contra. — The  service  of  the  subpoena  is  the 
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groundwork  of  the  proceeding.  The  interrogatory  can  do 
no  harm  to  the  defendants.  It  is  rather  beneficial  to  them. 
In  contempt  for  not  answering  a  bill  the  interrogatory  is, 
did  you  appear  to  the  said  bill  ?  So  here,  the  interrogatory 
goes  to  the  service  of  the  writ  of  injunction. 

RiDOBLY,  Chancellor. — ^It  is  a  general  rule  that  where 
any  motion  or  petition  is  made  which  is  not  of  course,  an 
af&davit  of  the  facts  alleged  is  necessary.  2  HarrisorCs  Ch. 
Pr.  1.  According  to  the  English  practice,an  affidavit  of  the 
service  of  a  subpoena  to  appear  is  necessary  before  an  attach- 
ment can  go  to  enforce  the  appearance  of  a  defendant.  So, 
in  contempt  for  not  answering  there  should  be  a  previous 
affidavit  of  the  service  of  the  subpoena  to  answer,  accord- 
ing to  the  form  of  which  it  is  stated,  that  the  defendant 
was  commanded  to  appear  and  put  in  an  answer  to  the 
plaintiffs  bill.  Thus,  a  foundation  is  laid  to  examine  the 
defendant  in  the  attachment  as  to  his  appearance.  But 
it  is  so  formal  a  thing  in  England,  that  if  the  affidavit  is 
filed  before  the  return  of  the  attachment,  the  arrest  holds 
good.  1  Harrison's  Ch.  Pr.  305 :  1  Vem.  172.  See  1  Bar- 
rison's  Ch.  Pr.  231,  296,  303 :  2  Com.  Dig.  220,  as  to  affi- 
davit of  service  of  subpoena. 

Our  practice  as  to  appearing  and  answering  is  different. 
In  no  instance  has  an  affidavit  of  service  of  the  sub- 
poena been  required.  Upon  the  return  of  the  subpoena, 
which  is  always  served  by  the  sheriff,  on  the  non-appear- 
ance of  the  defendant  a  rule  is  laid  for  his  appearance,  and 
the  attachment  is  awarded  and  issued  as  a  matter  of  course, 
in  case  the  rule  is  not  complied  with.  So  much  so,  that 
the  standing  order  of  the  Court  is  (though  perhaps  un- 
written) that  the  attachment  shall  be  issued  by  the  Register 
without  the  application  or  demand  of  the  plaintiff.  And 
this  course  is  necessary,  and  arises  out  of  the  nature  of  our 
Court  of  Chancery,  the  length  of  our  vacations,  and  I  may 
say,  the  simplicity  proper  to  be  observed  in  our  forms  and 
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practice,  provided  the  due  administration  of  justice  is  not 
frustrated.  Our  Court,  although  exercising  a  jurisdiction 
as  extensive  as  the  English  Court  of  Chancery,  is  more 
simple  and  less  expensive  in  its  proceedings ;  and  is  lim- 
ited to  such  forms  and  service  as  justice  alone  requires. 
Upon  this  principle  then,  and  the  inutility  and  inconven- 
ience of  so  much  complication,  our  practice  has  dispensed 
with  the  affidavits  of  service  of  subpoenas  issued  to  bring 
defendants  into  Court. 

As  to  attachments  for  contempt  in  committing  breaches 
of  writs  of  injunction,  the  cases  are  very  different.  Those 
writs  are  generally  issued  to  preserve  property  pending  a 
litigation,  to  restrain  waste  and  suits  at  law,and  to  prevent 
irreparable  injuries;  and,  in  short,  to  prohibit  wrongs 
which  could  not  afterward  be  remedied ;  and,  therefore, 
disobedience  to  them,  or  a  breach  of  their  commands,  not 
only  inflicts  great  private  injury,  but  deprives  the  party  of 
that  security  and  protection  which  are  the  great  ends  of 
government.  In  such  cases,  the  accusation  becomes  a  crim- 
inal charge,  and  the  accused,  if  guilty,  is  liable  to  punish- 
ment. Viewing  the  proceedings  in  this  light,  sufficient 
certainty  in  the  charge  of  the  offence  becomes  requisite, 
and  of  course  an  affidavit  of  the  service  of  the  writ  of  in- 
junction is  a  preliminary  step.  The  attachment  goes  (on 
the  violation  of  the  writ  of  injunction)  upon  affidavit  of 
the  service.  2  Harrison^s  Ch.  Pr.  267 :  1  HarrisorCs  Ch.  Pr. 
209,  210.  The  interrogatory  cannot  be  extended  beyond 
the  matter  contained  in  the  affidavit;  and  if  any  other  be 
exhibited  the  party  may  demur :  1  Harrison's  Ch.  Pr.  458  : 
2  Harrison's  Ch.  Pr.  62:  2  Com.  Dig.  Chancery  222. 
For,  the  affidavit  is  the  groundwork  of  the  attach- 
ment. It  forms  the  charge  against  the  party,  and  should 
contain  the  matter  which,  if  verified,  constitutes  the  of- 
fence. The  service  of  the  writ,  then,  is  all  important :  for 
without  such  service,  or  proper  notice  of  it,  there  can  be 
no  breach  of  it ;  and  without  the  affidavit  the  defendant 
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cannot  be  interrogated  as  to  the  service.  In  8  Atk,  609, 
on  a  motion  for  taking  a  defendant  into  custody  for  diso- 
bedience to  an  order  to  bring  books  into  court,  the  motion 
was  refused  because  there  was  no  affidavit  of  the  service  of 
the  order,  although  in  an  order  obtained  by  the  defendant 
for  further  time  there  was  a  recital  of  the  order  to  bring 
books  into  court.  With  us,  no  other  practice  has  obtained 
on  attachments  for  breach  of  injunctions ;  and  I  think  none 
other  ought  to  obtain ;  for,  the  consequences  in  such  a  case 
may  be  very  serious  to  offenders.  Therefore,  because 
there  is  no  affidavit  of  the  service  of  the  writ  of  injunc- 
tion, the  first  exception  is  allowed,  and  the  defendants  are 
discharged  from  tbis  attachment. 

After  the  discharge  of  the  defendants  from  the  attach- 
ment above  reported,  the  complainants  filed  another  affi- 
davit, charging  that  the  defendants  had  committed  a  breach 
of  the  injunction  referred  to,  and  also  an  affidavit  showing 
due  service  of  the  injunction ;  and  thereupon,  the  com- 
plainants moved  for  another  attachment  for  contempt. 

Hall  and  Read,  for  the  defendants,  objected. 

The  defendants  have  been  once  brought  into  court  upon 
the  same  charge  and  have  been  acquitted.  They  cannot 
be  again  overhauled  for  the  same  matter.  Their  discharge 
from  the  former  attachment  was  not  for  irregularity  in  the 
writ,  but  it  was  a  discharge  upon  the  merits  for  want  of 
proof  of  service  of  the  injunction.  There  was  an  inquiry 
before  the  Court  touching  the  merits  upon  which  interrog- 
atories had  been  proposed.  The  complainant  failed  to 
make  out  the  contempt  in  point  of  fact,  and  the  result  was 
an  acquittal  of  the  charge. 

McLanej  Van  Dyke  and  T.  Clayton,  for  the  complainants. 

The  defendants  were  not  discharged  upon  the   merits. 
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but  for  irregularity  in  taking  out  the  attachment  without 
an  affidavit  of  the  service  of  the  injunction.  The  case  is 
aualagous  to  the  discontinuance  of  a  civil  action,  or  to  the 
quashing  of  a  defective  indictment,  neither  of  which  is  a 
bar  to  a  subsequent  proceeding  for  the  same  matter.  WyaWs 
Prac.  Beg.  57  :  an  attachment  expired  and  nothing  done ;  a 
new  attachment  granted.  In  the  case  of  Yates,  4  Johns. 
N.  Y.  R.  866,  it  was  held  that  an  attachment  for  contempt 
being  defective^  a  new  and  competent  warrant  of  commit- 
ment may  be  awarded  for  the  same  cause. 

HaUy  in  reply. — In  the  case  in  Wyatt,  the  attachment 
first  taken  out  had  expired  without  being  served.  In  the  case 
cited  from  Johnson,  the  process  was  a  nullity.  Here,  the 
attachment  was  good  and  the  parties  held  under  it.  The 
proceedings  from  the  time  the  defendants  were  brought 
into  court  were  regular,  but  the  defendants  were  dis- 
charged because  the  complainants,  failing  to  prove  service, 
could  not  bring  them  into  contempt.  1  HarrisorCs  Ch.  Pr. 
239. 

RiDQBLY,  Chancellor. — In  Hawkhis^  2  coL212^  Ctujp.  35, 
sec.  8,  it  is  laid  down  that  whenever  an  indictment,  on 
which  a  man  is  acquitted,  is  so  far  erroneous  that  no  good 
judgment  could  be  given  against  the  defendant,  the  acquit- 
tal can  be  no  bar  to  a  subsequent  indictment,  because,  in 
judgment  of  law,  the  defendant  was  never  in  danger  from 
the  first ;  for  the  law  will  presume,  prima  facie^  that  the 
judges  would  not  have  given  a  judgment  which  would 
have  been  liable  to  be  reversed.  But  if  the  error  be  only 
in  the  process,  it  seems  agreed,  that  the  acquittal  will  be  a 
good  bar  to  a  subsequent  prosecution,  notwithstanding 
such  error ;  the  best  reason  whereof  seems  to  be,  that  such 
error  is  saved  by  the  appearance.  See  Chap.  27,  sec.  107. 
This  is  the  law  as  to  prosecutions  for  crimes  at  common 
law,  or  in  courts  technically  of  criminal  jurisdiction. 
Here,  there  was  a  demurrer  to  the  first  interrogatory  as 
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well  as  to  others.  The  cause  of  demurrer  was  that  the 
interrogatory  was  extended  beyond  what  was  compre- 
hended in  the  affidavit,  and  therefore  the  defendants  re- 
fused to  answer.  The  exception  was  allowed  and  the  par- 
ties were  discliarged  :  for,  it  was  held  by  the  Court  that  the 
service  of  the  writ  of  injunction  had  not  been  proved,and 
that  the  defendants  were  not  bound  to  answer  the  interrog- 
atory. The  complainants  then  failed,  not  upon  the  merits, 
but  because  the  defendants  were  not  bound  to  answer,  or 
in  other  words  because  the  process  issued  improvidently. 
The  appearance  in  the  custody  of  the  sherifi  did  not  save 
the  error.  The  merits,  that  is,  the  disobedience  to  the  in- 
junction, were  not  and  could  not  be  inquired  into;  and, 
although  the  defendants  were  brought  into  Court  on  the 
writ  of  attachment,  they  were  not  put  in  jeopardy  and 
could  not  suffer  in  the  proceeding. 

The  error  here  could  not  be  said  to  be  in  the  process. 
It  was  in  charging  the  defendants  with  an  offence  which, 
so  far  as  it  appeared  to  the  Court,  they  could  not  commit. 
For,  without  service,  or  notice  of  the  injunction,  they 
could  be  guilty  of  no  contempt.  And  without  affidavit  of 
such  service  the  defendants  were  not  bound  to  answer,  and 
were  exposed  to  no  liability.  As  the  case  stood,  they 
could  not  suffer,  and  the  alleged  offence  could  not  be  ex- 
amined into.  On  principle  then,  I  see  no  application  of 
the  doctrine  of  a  plea  of  a  former  acquittal ;  and  none  of 
the  authorities  read  go  to  the  discharge  of  the  defendants 
from  a  second  charge  for  the  same  supposed  contempt. 
The  proceeding  of  yesterday  is  no  bar. 

The  attachment  was  accordingly  issued  and  the  defend- 
ants were  again  brought  into  court.  Subsequently,  the 
case  was  finally  disposed  of  by  a  reference  to  arbitrators. 
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James  Clayton,  Samuel  Looewood  and  Armwell  Long, 

vs. 

John  Mitchell. 

/ 

Kenty  Feb.  T.  1818.1 

It  is  sufficient,  in  an  affidavit  to  found  a  motion  for  a  writ  of  ne  exeat,  to 
refer  to  the  facts  charged  in  the  bill  as  shewing  the  ground  ef  the  com- 
plainant's demand  or  complaint,  without  re-stating  them  in  the  affida- 
vit :  Provided^  the  facts  so  charged  are  such  as  entitle  the  complain- 
ant to  the  writ. 

In  the  case  of  a  bill  for  an  account,  where  the  balance  between  the  parties 
is  yet  to  be  ascertained  by  an  account  and  settlement,  it  is  sufficient, 
in  an  affidavit  for  a  ne  exeol,  for  the  complainant  to  swear  to  hie  be- 
litf  that  a  sum  certain  is  due  to  him. 

Bill  in  equity  for  an  account,  Ac. — ^Upon  the  affida- 
vit of  James  Clayton,  one  of  the  complainants,  it  was 
moved  that  a  writ  of  ne  exeat  republica  issae  against  the  de- 
fendant \  The  substance  of  the  affidavit  is  set  forth  in  the 
opinion  of  the  Chancellor. 

Hayes  J  for  the  defendant,  objected. 

This  is  an  application  to  the  sound  discretion  of  the 
Court,  for  the  safe  exercise  of  which  a  ground  must  be 
well  laid  in  the  affidavit.  The  affidavit  is  defective  in  two 
points. 

1.  It  does  not  set  out  the  circumstances  on  which  the 
debt  is  founded,  directly,  but  only  by  reference  to  the  bill. 
This  is  not  according  to  the  pra<3tice,  which  requires  the 
affidavit  to  be  fall  aqd  complete  on  its  face,  alleging  not 
only  that  the  defendant  is  indebted  but  how  he  became 
so.     2  Ves.  Sr.  489:  2  Com,  Dig.  625. 

2.  The  deponent  does  not  swear  positively  to  the  sum 
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alleged  to  be  due.  A  sum  certain  must  be  positively 
sworn  to.  2  Om.  Dig.  625  :  8  £ro.  Ch.  R.  870  :  8  Atk. 
501.  It  is  true  that  in  the  latter  case  the  Lord  Chancel- 
lor, in  denying  the  motion  for  want  of  a  sufficiently  posi- 
tive oath,  says  that  if  the  bill  had  been  for  an  account,  the 
oath  of  the  complainant  that  he  verily  believes  that  the 
balance  in  his  favor  would  amount  to  so  much,  would  en- 
title him  to  a  ne  exeat.  But  that  dictum  does  not  support 
the  present  affidavit. 

Thomas  Clayton,  for  the  complainants. 

It  is  sufficient,  as  to  the  first  objection,  that  the  affida- 
vit refers  to  the  facts  charged  in  the  bill.  With  respect 
to  the  oath  of  indebtedness,  this  being  a  bill  for  an  ac- 
count between  partners,  it  is  impossible  and  is  not  nec- 
essary to  swear  positively  to  a  sum  certain. 

RiDQBLY,  Chancellor. — The  affidavit  states  that  John 
Mitchell  is  about  to  depart  the  State  and  to  reside  in  the 
State  of  Maryland,  with  the  view  and  intention  of  avoid- 
ing the  payment  of  such  sum  of  money  as  may  be  decreed 
to  the  complainants  ;  that  the  said  John  Mitchell  has  de- 
clared his  intention  to  remove  out  of  the  State  ;  that  he 
has  purchased  a  large  tract  of  land  in  the  State  of  Mary- 
land, as  this  deponent  has  heard  and  believes  ;  that  the 
said  John  Mitchell  has  sold  and  disposed  of  his  share  of 
the  mill  in  the  bill  mentioned  ;  and  that  this  deponent 
verily  believes  that  the  said  John  Mitchell  is  indebted  to 
the  complainant  on  account  of  the  matter  charged  in  the 
said  bill,  in  the  sum  of  $16,000  and  upwards,  and  that  if 
the  said  John  Mitchell  is  permitted  to  leave  the  State,  the 
complainants  are  in  danger  of  losing  their  just  demands  : 

There  are  two  objections  to  this  affidavit. 

Firsiy  that  the  affidavit  does  not  sufficiently  set  out  the 
facts  or  state  the  circumstances  on  which  it  is  grounded  ; 
and, 
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Second^  that  the  debt  is  not  positively  sworn  to. 

Ab  to  the  first  objection,  the  affidavit  refers  to  the  bill 
and  to  the  matters  charged  in  the  bill  to  show  the  demand 
of  the  complainant  or  the  gronnd  of  his  complaint.  If 
the  complainants  shall  make  oat  their  case,  then  they  will 
be  entitled  to  relief;  and  consequently,  those  facts  or  cir- 
cumstances referred  to  by  the  affidavit  state  sufficiently  or 
lay  a  sufficient  ground  of  complaint,  which  does  not  rest 
on  tlie  opinion  of  the  complainant,  but,  if  supported,  will 
make  the  defendant  liable.  In  2  Vesey  Sr.  489,  the  facts 
stated  in  the  affidavit  were  not  sufficient  to  make  the  de- 
fendant liable.  It  was  there  necessary  to  state  that  assets 
had  come  to  the  hands  of  the  administrator.  Otherwise 
he  could  not  be  liable  :  and  that  fact  not  being  laid  in  the 
affidavit,  it  was  not  sufficient  to  warrant  the  issuing  of  the 
writ. 

2.  The  case  cited  from  3  Atk.  501  shows  that  the  plain- 
tifi*  need  only  swear  to  his  belief,  on  a  bill  for  an  account. 
On  such  a  bill  (such  as  this  is)  the  complainant  could  not 
possibly  swear  to  a  certain  sum.  The  whole  is  a  conjec- 
ture ;  for  until  the  account  be  taken,  he  cannot  know  in 
what  sum  the  defendant  is  indebted  to  him.  The  whole 
matter  is  in  the  knowledge  of  the  defendant.  The  com- 
plainant can  only  state  facts  showing  the  liability  of  the 
defendant,  and  until  a  settlement  be  made,  or  account  be 
taken,  no  certain  sum  can  be  known,  or  sworn  to,  by  him. 

Let  the  writ  be  issued,  and  the  defendant,  if  he  pleases, 
may  move  to  supersede  it. 


The  writ  of  ne  exeat  was  issued  and  executed.  The  de- 
fendant appeared  before  the  Chancellor,  and  it  was  ordered 
that  he  should  enter  into  a  recognizance,  with  surety,  to 
abide  the  decree  of  the  Court.  A  recognizance  was  there- 
upon entered  into  by  the  defendant,  with  sureties  ap- 
proved by  the  Chancellor  ;  the  same  being  taken  in  the 


Digitized  by 


Google 


BoDNBY,  Admr.  v.  Shaneland,  Ex'r.  86 

Syllabas. 

name  of  the  complainants,  in  the  penal  sum  of  186,000, 
and  with  condition  ^^  that  if  the  above  named  John  Mitch- 
ell, in  the  said  bill  of  complaint  named,  his  executors  or 
administrators,  shall  pay  to  the  said  James  Clayton,  Sam- 
uel Lockwood  aud  Armwell  Long,  their  executors  and 
administrators,  all  and  every  such  sum  and  sums  of  money, 
and  all  costs,  that  shall  be  decreed  in  equity  to  be  paid  by 
him  the  said  John  Mitchell,  his  executors  or  administra- 
tors, to  the  said  James  Clayton,  Samuel  Lockwood  and 
Armwell  Long,  ion  the  said  bill  of  complaint,  or  otherwise 
shall  abide  the  said  decree,  then  this  recognizance  to  be 
void,  otherwise  to  be  and  remain  in  full  force  and  virtue." 
The  recognizance  being  entered  into,  the  Chancellor  or- 
dered that  the  writ  of  ne  exeat  repubUca  be  superseded. 


John  Rodnby,  Admr.  d.  b.  n.  of  Luke  Shields,  deceased, 

vs. 

William  Shankland,  Ex*r.  of  Mary  Neill,  deceased,  who 

was  Ex'x.    of  Henry    Neill^   dec'd.,  and  Elizabeth 

Wright  and  Fretwell  Wright,  Ex'rs.  of  Peter  F. 

Wright,  dec'd,  and  Daniel  Rodney,  admr. 

of  Henry  Fisher  deceased. 

8u9$exj  My  T.  1818. 

A  peraon  for  whose  benefit  a  trast  is  created  majyin  equity,  compel  the  per- 
formance of  it,  although  he  be  no  party  to  the  contract  which  created 
it. 

Pending  execution  against  the  debtor  ander  several  judgments,  it  was 
agreed  in  writing,  between  N.  the  first  judgment  creditor  and  those 
holding  judgments  subsequent  to  the  second,  that  H.  N.  should  be 
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allowed  to  purchase,  at  sheriff's  sale,  a  portion  of  the  debtor's  real  es- 
tate, without'*  let  or  hindrance"  by  the  subsequent  creditors  ;  and  that 
in  consideration  thereof,  he  would  hold  the  other  lands  of  the  debtor 
discharged  from  his  judgment,  and  would  pay  the  second  judgnlent. 
Held  that  H.  N.  became  a  trustee  for  the  second  judgment  creditor, 
and  that  the  latter,  although  not  a  party  to  the  agreement,  had  a 
remedy  under  it  in  equity. 

Bill  in  equity  for  thb  bxbcution  op  a  trust — John 
Little  deceased  being  indebted  to  several  persons,  judg- 
ments were  recovered  against  him  at  law,  and  after  his  de- 
cease other  judgments  were  recovered  against  his  executor, 
Nicholas  Little,  in  the  years  1785, 1786  and  1787.  First, 
was  a  judgment  recovered  by  Henry  Neill,  in  the  Court  of 
Common  Pleaa,  for  Sussex  County,  in  November  1785,  for 
£484. 16.  4^.  Next,  was  a  judgment  recovered  by  the  ad- 
ministrators of  Luke  Shields,  deceased,  the  complainant's 
intestate,  in  the  Court  of  Common  Pleas,  in  February  1785, 
for  £100.  Following  these  two  judgments  were  two  others, 
recovered  in  the  Supreme  Court,  in  February  1787,  one 
by  Thomas  and  S.  K  Fisher,  and  the  other  by  Jeremiah 
Warder  &  Co.  Executions  were  issued  upon  the  respec- 
tive judgments  of  Neill  and  the  administrators  of  Shields, 
and  were  levied  upon  the  real  estate  of  Henry  Little  de- 
ceased. Pending  these  executions  an  agreement  in  writing, 
under  seal,  dated  February  10th  1787,  was  entered  into 
between  Thomas  and  S.  R.  Fisher,  Jeremiah  Warder  k  Co., 
by  their  attorney  Henry  Neill, and  Nicholas  Little,  e;xecutor 
of  John  Little  deceased, in  the  words  following,  viz; 

"  Whereas,  judgments  have  this  day  been  confessed  in 
two  causes  depending  in  the  Supreme  Court  for  the  County 
of  Sussex,  in  one  of  which  Thomas  Fisher  and  Samuel  R. 
Fisher  are  the  plaintiffs,  and  Nicholas  Little,  executor  of 
John  Little,  is  defendant;  in  the  other  of  which  Jeremiah 
Warder  and  Company  are  plaintiffs,  and  the  said  Nicholas 
Little  is  also  defendant;  Now,  it  is  agreed  by  all  the  parties 
plaintiffs,  and  the  said  Nicholas  Little,  the  defendant,  as 
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aforesaid,  that  the  said  jugments  are  confessed  od  the  fol- 
lowing terms  to  wit ;  that  whereas  Col.  Henry  Neill,  party 
herjBto,  did  some  time  past  also  recover  judgment  against 
the  said  Nicholas  Little,  executor  as  aforesaid,  and  issue  a 
Meri  Facias  thereon  ;  that  the  said  Henry  Neill  shall  be 
permitted  to  purchase,  of  the  land  of  the  aforesaid  John 
Little,deceased,  five  hundred  acres,  to  include  the  improve- 
ments whereon  the  said  John  Little  lived,  and  where  the 
said  Nicholas  now  lives,  and  as  much  land  adjoining  the 
same  as,in  the  whole,  makes  up  the  quantity  of  five  hundred 
acres  of  land  and  no  more,  so  that  the  same  lie  in  one  body 
and  be  part  of  the  land  on  which  the  said  Henry  laid  his 
execution  on  the  judgment  so  as  aforesaid  obtained  by  him 
against  the  said  Nicholas,  and  also  fifty  acres  of  land  sold 
by  the  said  Nicholas  to  Walter  Hudson,  without  any  let  or 
hindrance  from  the  said  plaintiffs,  their,  or  either  of  their 
agents,  at  the  vendues  to  be  advertised  by  the  Sherifi[  of 
Sussex  County  on  the  executions  to  be  issued  on  the  judg- 
ments aforesaid,  or  any  of  them :  the  said  Henry,  in  con- 
sideration thereof,  hereby  covenanting  and  agreeing  fully 
and  absolutely  to  discharge,  and  hereby  release  and  quit 
claim,  all  and  every  part  of  the  residue  of  the  real  and  per- 
sona] estate  of  the  said  J<»hn  Little,  or  of  the  said  Nicholas 
Little ;  and  further,  that  the  said  Henry  shall  pay,  or  cause 
to  be  paid,  to  the  representatives  of  Luke  Shields,  late  of 
the  County  of  Sussex  aforesaid,  the  sum  of  money  mention- 
ed in  the  judgment  obtained  by  them  against  the  said 
Nicholas,  executor  of  the  said  John,  with  the  costs  of  the 
said  suit.  And  also,  whereas  the  said  Nicholas,  after  the 
death  of  his  father,  the  said  John  Little,  did  illegally  contract 
with  a  certain  Andrew  Simpler  for  the  sale  of  about  one 
hundred  acres,  be  the  same  more  or  less,  according  to  the 
neat  quantity  hereafter  to  be  ascertained,  the  said  Henry 
doth  hereby  also  promise,  grant,  and  agree  to  and  with  the 
said  plaintiflfe,  that  he  will  well  and  truly  pay  to  them  such 
value,  and  so  much,  for  the  same  as  Peter  Fretwell  Wright, 
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James  Martin,  and  Peter  Robinson,  op  any  two  of  them, 
sLall,  under  their  hands,  adjudge  the  same  to  be  worth. 
But  if  the  aforesaid  plaintiffs,  or  any  of  them,  shall  disagree 
to  the  terms  hereinbefore  mentioned,  the  said  two  judg- 
ments are  to  be  void  and  of  no  effect,  and  the  said  suits  to 
be  continued  as  if  no  such  judgments  had  been  entered  ; 
providedy  that  in  case  any  of  the  parties  should  disagree  as 
aforesaid,  such  entry  shall  occasion  no  delay  in  the  trials 
thereof.  In  witness  whereof,  the  said  parties  and  their 
agents  have  to  these  presents  set  their  hands  severally,  the 
tenth  day  of  February  in  the  year  of  our  Lord,  one  thou- 
sand seven  hundred  und  eighty  seven/' 

The  agreement  was  signed  and  sealed'by  the  respective 
parties. 

Pursuant  to  the  above  agreement  the  execution  of  Neill 
was  proceeded  in,and  he  purchased  at  Sheriff's  sale  the  five 
hundred  acres  of  land  mentioned  in  the  agreement,  for  the 
consideration  of  £620,  without  any  let  or  hindrance  from 
the  other  parties.  He  also  purchased,  at  the  same  sale, 
another  tract  of  95  acres  for  £71.  Deeds  were  duly  made 
to  Neill  for  the  premises  so  purchased.  After  the  sale, 
and  on  the  day  of  the  execution  of  the  first  of  the  Sheriff's 
deeds,  to  wit,  September  6, 1787,  Neill  gave  to  Peter  F. 
Wright,  the  Sheriff',  a  writing,  acknowledging  himself  to 
be  indebted  to  Wright  in  £71.  2.  4J,  in  the  words  follow- 
ing,  viz : 

"  I,  Henry  Neill,  of  Sussex  County,  in  the  Delaware 
State,  do  hereby  acknowledge  myself  indebted  to  Peter  F. 
Wright,  Sheriff  of  Sussex  County,  in  the  sum  of  £71.  2.  4J, 
in  current,  lawful  money  of  the  Delaware  State:  it 
being  the  balance  remaining  due  to  him  for  the  purchase 
money  of  a  tract  of  land  purchased  by  me,  as  the  property 
of  John  Little,  deceased,  late  of  Sussex  County.  Witness 
my  hand  the  5th  day  of  September,  1787.^' 

(  Signed)  Henry  Nbill. 
Witnesses  present. 
William  Peert, 
Jambs  Monroe. 
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The  sum  specified  in  this  writing  (£71.  2.  4^)  was  the 
balance  of  the  purchase  money  after  deducting  the  amount 
due  on  Keill's  judgment  against  Henry  Little^deceased^and 
the  costs.  Subsequently,  all  the  other  lands  of  Little  were 
sold  under  execution. 

In  May  1792,  the  administrators  of  Luke  Shields,  de- 
ceased, brought  their  action,  in  the  Court  of  Common 
Pleas  for  Sussex  County,  against  the  executors  of  Peter  F. 
Wright,  deceased,  late  sheriff,  to  recover  the  amount  of  the 
Shields^  judgment,  as  having  been  made  by  him  out  of 
the  sales  of  the  real  estate.  Pending  this  action,  on  the 
17th  of  April  1797,  an  agreement  was  entered  into  and 
filed  in  the  suit,  between  Luke  Shields,  the  surviving  ad- 
ministrator of  Luke  Shields,decea8ed,Fretwell  M.  'Wright, 
one  of  the  executors  of  P.  F.  Wright,deceased,  and  Henry 
Neill,  as  follows,  viz  : 

Luke  Shields'  Administrators,  ^ 
vs. 

Peter  F.  Wright's  Executors. 

"Whereas  Luke  Shields' administrators  obtained  a  judg- 
ment against  ^Nicholas  Little,  executor  of  John  Little  de- 
ceased, and  issued  execution,  which  was  levied  upon  cer- 
tain lands,  Ac,  which  were  afterwards  sold  by  the  defend- 
ant's testator  as  sheriff,  and  were  bidden  off  and  bought 
by  Henry  Neill,  who  became  by  agreement  with  certain 
judgment  creditors  of  the  said  Little,  and  with  the  said 
then  sheriff,  by  a  note  of  hand,  Ac,  liable /or  the  said  plain- 
tiff's share  of  the  money  arising  upon  the  said  sales  of  the  said 
land;  Now,  it  is  agreed  by  the  parties  to  this  suit  and  by 
the  said  Henry  Neill,  that  the  said  debt  shall  be  ascertained 
by  William  Peery,  Esquire,  and  John  Russel, Esquire,  and 
if  the  said  two  referees  cannot  agree,  they  are  to  choose  a 
third  person,  the  report  of  any  two  of  whom  to  be  bind- 
ing. ISx  parte^  rule  on  four  days'  notice.  Signed  this  17th 
day  of  April,  A.  D.  1797." 

(Signed,)  Luke  Shields, 

Henry  Neill, 
Frbtwbll  WaiaHT. 
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Nothing  was  done  under  this  reference  thus  agreed  upon 
until  Feb.  T.  1809,  when  Peery,  one  of  the  referees,  being 
dead,  three  new  referees  were  agreed  upon  in  writing  filed 
in  the  suit.  These  referees  afterwards  met,  and  in  Nov. 
1816,  made  a  report  awarding  a  balance  of  $802.06  as  due 
to  Shields'  administrators ;  but  this  award  was  set  aside 
for  an  informality,  and  no  ftirther  proceeding  was  had  at 
law.  It  appears  that  Peter  P.  Wright,  the  sheriff,  by  whom 
Little's  real  estate  had  been  sold,  being  under  the  impres- 
sion that  Henry  Neill  was  bound  under  the  agreement  first 
above  stated  for  the  whole  of  the  Shields  judgment,  had 
suffered  the  balance  of  t\^  proceeds  to  go  into  the  hands  of 
the  subsequent  judgment  creditors,  Thos.  and  S.  R.  Fisher 
and  Warder  &  Co.  Luke  Shields'  administrators  were 
not  parties  to  the  agreement  and  knew  nothing  of  it  until 
its  existence  was  disclosed,  pending  their  action  against  the 
sherift'*s  executors.  Under  these  circumstances,  they  aban- 
doned the  action  at  law,  and  filed  this  bill  in  equity  for  a 
discovery  and  for  a  decree  charging  Neil!  as  trustee  of  the 
lands  purchased  by  him  to  the  amount  due  on  their  judg- 
ment, pursuant  to  his  agreement  with  the  subsequent  judg- 
ment creditors  and  with  John  Little's  executor. 

The  defence  taken  by  the  answer  of  Henry  Neill's  ex- 
ecutor was,  that  it  was  the  true  object  and  construction  of 
the  agreement, that  Neill  should  purchase  the  land  agreed 
for,  and,  after  paying  his  judgment,  should  npply  the  bal- 
ance to  that  of  Shields,  it  being  then  not  doubted  that  the 
land  would  be  bid  up  to  a  figure  sufficient  to  cover  both 
these  judgments ;  that  an  agreement  to  apply  to  the  Shields 
judgment  more  than  the  balance  of  the  purchase  money 
would  have  been  without  consideration  ;  that  Shields' 
administrators  were  not  joined  in  the  agreement,  for  the 
reason  that  they  were  to  be  left  free  to  collect  any  defi- 
ciency upon  their  judgment  after  applying  the  balance  of 
purchase  money;  and  that  in  accordance  with  this  view  of 
the  arrangement,  Neill  had,  on  receiving  his  deed,given  to 
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the  sheriff  hie  note  for  the  balance  of  the  purchase  money, 
the  £71.  2.  4i. 

Henry  Fisher,  whose  administrator,  d.  b.  n.,wa8  made  a 
party  defendant  in  this  cause,  was  one  of  the  original  ad- 
ministrators of  John  Little,  deceased.  The  executor  of 
Neill  claimed  us  credits  against  the  Shields  judgment  some 
payments  which  had  been  made  by  Neill  to  Henry  Fisher, 
he  bein^  then,  one  of  the  administrators  of  Luke  Shields, 
which  payments  were  on  the  c</ntrary  claimed  to  have 
been  made  upon  private  accounts  between  Neill  and  Fisher. 
Hence,  the  joining  of  Fisher's  administrator,  d.  b.  n.,  in 
this  suit.  Answers  were  filed  by  all  the  defendants,  but 
only  that  of  Henry  Neill's  executor,  before  set  forth,  is 
material  to  the  questions  decided.  Issues  were  joined  and 
depositions  taken  by  both  parties. 

Some  objections  were  made  to  the  bill  for  the  want  of 
proper  parties,  which  the  Chancellor  overruled.  They 
are  not  deemed  of  sufficient  imporfauce  to  be  reported. 

The  cause  came  before  the  Chancellor  on  the  24th  July, 
1818,  for  a  hearing  upon  the  bill,  answers,  exhibits  and 
depositions.     The  case  turned  upon  two  questions,  viz  : 

let.  Whether,  by  the  agreement  of  February  10,  1787, 
Henry  IN'eill  became  bound  to  pay  the  whole  judgment 
of  Shields'  administrators  ?  and 

2d.  If  he  did,  whether  the  administrators,  not  being 
parties  to  the  agreement,  the  complainant  had  any 
remedy  under  it  against  Keill's  administrator  ?  The  pres- 
ent report  of  the  case  is  made  only  with  a  view  to  the 
latter  question. 

JRobmsoTij  for  the  complainant. 

The  administrators  of  Shields,  not  being  parties  to  the 
agreement,  and  having  no  remedy  under  it  at  law,  may 
sue  here.     8  Levinz,  188,  shows  that  they  could  not  sue  at 
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law.  They  are  relievable  here,  on  the  ground  of  a  trust 
attaching  to  the  land  in  Neill's  hands  under  the  agree- 
ment. 1  P.  Wms.  211,  222 :  Equity  Cos.  Abr.  789  A.  p.  4. 
With  respect  to  the  question  of  consideration,  Neill  ob- 
tained by  the  agreement  an  advantage  in  purchasing  the 
land  free  from  the  competition  of  the  other  creditors. 

WeJls,  for  Neiirs  executor. 

There  is  no  consideration  to  Neill  under  this  agree- 
ment. His  judgment  was  secure  in  all  events,  being  the 
first  lien  on  all  of  Little's  real  estate.  1  T,  R.,  850,  note 
(a)  Ramij  Exr.  ^c,  vs,  Hiighes,  No  consider^ation  appears 
here  except  what  arises  out  of  the  formality  of  the  in- 
strument, it  being  under  seal.  Further,  Neill  never 
agreed  to  pay  the  whole  of  Shields'  debt.  The  note 
given  by  him  to  the  sheriflF  (for  £72.  2.  4J)  corresponds 
with  the  balance  of  the  purchase  money,  and  shows  that 
Neill's  liability  was  limited  to  this  balance.  But  again, 
there  was  no  privity  between  Neill  and  the  administrators 
of  Shields.  They  are  strangers  to  the  contract  They 
paid  no  consideration  and  have  no  interest  in  it.  Their 
interest  is  in  the  balance  of  the  money  arising  from  the 
sales,  after  satisfying  Neill's  judgment,  and  their  remedy 
is  against  the  sheriff's  executors. 

RiDGELY,  Chancellor — upon  examination,  at  some 
length,  of  the  agreement  of  February  10,  1787,  concluded 
that  Neill  was  bound  by  it  to  pay  the  whole  debt  of 
Shields  ;  and  proceeding  to  consider  whether  the  adminis- 
trators had,  in  equity,  any  remedy  under  the  agreement 
against  Neill's  executor,  the  Chancellor  said: 

The  defendant,  Shankland,  contends  that  the  admin- 
istrator of  Shields,  and  that  Wright,  the  sheriff,  were 
not  parties  to  the  agreement  of  10th  of  February  1787 ; 
and,  therefore,  that  there  is  no  privity  between  the  com- 
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plainant  and  the  defendant ;  and,  consequently,  that  the 
complainant  cannot  prosecute  this  suit  on  the  said  agree- 
ment against  Neiirs  representative;  that  if  the  complain 
ant  had  any  cause  of  action,  it  was  against  Wright,  the 
sheriff,  and  his  executors,  for  the  money  levied  under  the 
Venditioni  Exponas^  upon  which  the  land  was  sold ;  and 
that  his  remedy  was  at  law,  both  according  to  the  rules  of 
the  common  law,  and  the  provision  of  the  Act  of  the 
General  Assembly  entitled  "  An  act  for  establishing  Courts 
of  Law  and  Equity  within  this  Government."* 

That  Shields'  representatives  had  a  remedy  at  law 
against  the  sheriff  for  the  balance  of  the  sales  of  the  land 
of  John  Little,  after  the  payment  of  NeilPs  judgment,  is 
too  plain  a  proposition  to  be  denied.  Neil)  had  recovered 
the  first  judgment,  Shields'  administrators  the  second; 
and  consequently  after  the  payment  of  Neill,  the  whole 
real  estate  of  John  Little  was  bound  for  this  judgment  of 
Shields'  administrators.  And  at  law,  the  Sheriff  was  lia- 
ble  for  having  applied  any  part  of  the  purchase  money 
arising  from  Little's  real  estate  to  the  Messrs.  Fisher  or  to 
Warden,  in  preference  to  Shields'  administrators ;  but  it 
would  be  monstrous  in  a  court  of  equity  to  allow  Neill 
to  make  such  a  defence  in  violation  of  his  agreement  of 
February  1787 ;  and  that  too,  after  he  has  received  the  full 
benefit  of  that  agreement.  What  would  be  the  conse- 
quence ?  It  would  be  this— Shields  administrators  must  sue 
the  sheriff;  the  sherift'  must  sue  the  Messrs.  Fisher ;  and 
they  must  enforce  at  law  the  agreement  of  1787  against 
Neill.  Thus,  a  circuity  of  action  must  be  produced,  and 
justice  could  not  be  done.  Such  a  course  would  be  mani- 
festly unjust ;  because,as  nothing  could  be  recovered  at  law, 
more  than  the  nominal  sums  given  for  the  several  parcels 
of  the  land,  the  full  amount  of  Shields'  judgment,  which 

*lst.  Vol.  Del.  Laws,  182 :  Digest  of  1829,  p.  108,  sec.  26,  passed 
between  1 726  and  1786.  This  act  expressly  prohibits  the  old  Court  of  Com- 
mon Pleas,  in  which  equity  jurisdiction  was  then  vested,  from  entertaining 
any  matter  for  which  there  was  remedy  at  common  law. 
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Neill  agreed  to  pay,  and  which  was  part  of  the  considera- 
tion for  the  five  hundred  acres  of  land,  would  be  fraudu- 
lently withheld  by  NeilL  He  would  thus  take  advantage 
of  his  own  wrong ;  and  that  too,  after  he  had  agreed  to  be 
purchaser  and  had  substituted  himself  as  paymaster  for  the 
fall  amount,  instead  of  the  sheriff,  to  Shields'  administra- 
tors. Now,  the  true  question  iSjWhether  Shields'  administra- 
tors, not  being  parties  to  the  agreement  of  1787,  can  compel 
Neill,  or  his  representative,  to  execute  that  agreement.  At 
law,  it  is  certain  that  they  cannot,  because  they  were  not 
parties  to  the  contract;  and  if  equity  will  not  afford  a 
remedy,  their  case  is  hopeless. 

In  speaking  of  privity,  it  may  be  necessary  to  take  a 
very  slight  view  of  Uses  at  Common  Law,  as  connected 
with  this  subject.  To  the  execution  of  a  CTse  two  things 
were  absolutely  necessary, — confidence  in  the  person  and 
privity  of  estate.  All  who  came  in,  in  privity  of  estate, 
or  vrith  notice^  or  without  consideration,  are  bound  by  it. 
And  in  1  Oo.  Rep,  122.  6.,  it  is  said  that  although  a  stranger 
purchased  land  from  a  feoffee  to  uses /or  a  valuable  coTisid- 
erationj  yet  if  he  had  notice  of  the  former  uses,  he  would  be 
compelled  to  execute  them.  According  to  2  Com.  Dig. 
Title  Chancery,  627.  (4.  c);  Title  Notice  (4.  c,  1),  notice  of 
a  trust  makes  a  person  privy ;  as,  a  person  with  notice  of  a 
trust,  judgment,mortgage  or  other  incumbrance,  shall  be  af- 
fected by  it.  Sec.  1  Eq.  Ca.  Ab.  882:  2  Com.  Dig.  627,  717. 

Now,  it  is  evident  that  BTeill  had  complete  notice  of  this 
judgment  of  Shield's  administrators;  that  he  engaged 
to  pay  it ;  that  he  purchased  the  land  subject  to  this 
judgment :  and  that  the  advantage  or  convenience  which 
he  derived  from  being  allowed  to  purchase  as  he  did  was 
a  suflicient  consideration  in  equity.  The  question  then 
occurs,  whether  Shields'  administrators  have  any  remedy 
in  equity.  The  counsel  for  the  complainant  cited  the 
case  of  DiUtan  vs.  DvMon,  2  Eq.  Ca.  Ab.  739.  p.  4.  There, 
D,  having  more  than  £8,000  per  annum,  married   M,  the 
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plaintiff^  who  had  £10,000  portion,  and  settled  £1,000  per 
annuTn  upon  her  for  her  jointure  ;  and  the  greatest  part  of 
Wb  estate  was  settled  upon  the  first  and  every  other  son 
in  tail-male  successively ,as  is  usual  in  marriage  settlements. 
D,  ran  greatly  in  debt,  and  J,  his  eldest  son,  being  of  full 
^  age,  D,  on  calculating  his  debts  and  estate,  agreed  with  J 
to  convey  all  his  estate  to  him,  and  J  covenanted  to  pay 
all  D's  debts  and  allow  him  £500,  per  annum  as  a  rent 
charge  for  his  life  ;  and  further  (upon  which  the  question 
arose)  that  J  should  indeninify  I)  from  all  his  debts^  and  from 
the  charges  and  expenses  for  the  maintenance  of  the  said  M,  she 
being  then  separated  by  consent.  M  brought  a  bill  against  D 
and  J,  to  have  an  allowance  for  her  maintenance,  Ac, 
Lord  Chancellor  Cowper  ordered  M  to  be  allowed  £200 
per  annum.  He  said  that  by  this  covenant  to  indemnify 
D  from  maintaining  M,  his  wife,  J  had  taken  upon  him- 
self the  charge  of  maintaining  her,  and,  as  to  this  purpose, 
stands  in  D's  place,  who  is  bound  to  give  his  wife  an  al- 
lowance, if  he  voluntarily  separates  from  her ;  and  he  said 
that  he  took  J  in  this  case  to  be  in  the  nature  of  a  trustee 
for  the  wife,  so  far  as  a  reasonable  allowanca  for  her  main- 
tenance was  concerned. 

It  is  not  easy  to  distinguish,  in  principle,  the  diiference 
between  the  right  of  the  wife  in  this  case  of  Button  vs.  Dut- 
tan^  and  the  right  of  Shields'  administrators  to  sue  in  equity. 
In  both  cases  the  covenantors  made  an  engagement  for 
the  benefit  of  a  person  not  a  party  to  the  covenant,  and 
as  they  both  received  a  sufficient  consideration  it  is  quite 
as  reasonable  that  Neill  should  be  considered  in  the 
nature  of  a  trustee  for  Shields'  administrators,  so  far  as 
to  pay  the  judgment,  as  that  J  should  be  a  trustee  for  the 
maintenance  of  the  wife.  The  counsel  for  the  com- 
plainant cited  also  Lechmere  vs.  Carlisle  3  P.  Wms.  211,  to 
this  effect,  that  every  cestui  que  trust,  whether  a  volunteer 
or  not,  or  be  the  limitation  under  which  he  claims  with  or 
without  a  consideration,  is  entitled  to  the  aid  of  a  court  of 
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eqmty,to  avail  himselfof  the  benefit  of  a  trust,  (p.  222;)  and 
that  the  forbearance  of  the  trustees  shall  not  prejudice  him, 
(p.  215.)  In  these  cases  the  principle  seems  to  be  fully  estab- 
lished, that  the  person  for  whose  benefit  a  trust  is  created 
may  compel  the  performance,  although  he  may  be  no  party 
to  the  contract.  It  is  to  be  observed  that  Shields'  adminis- 
trators were  not  mere  volunteers.  They  had  a  lien,  prior  to 
Neill's  engagementjOn  the  land  of  John  Little,  which  Neill, 
for  his  own  accommodation,  agreed  to  satisfy.  I  might 
refer  to  cases  of  marriage  settlements,* — Osgood  vs.  Strode.  2 
P.  Wms.  245 :  Vernon  vs.  Vernon^  2  P.  Wms.  594  :  Goring 
vs.  Nashj  3  Atk.  186, — where  persons,  not  parties  to  the 
articles  and  from  whom  no  consideration  flowed,  were  per- 
mitted to  enforce  their  specific  execution.  It  is  true,  the 
principles  of  these  cases  do  not  strictly  apply  to  this ;  but 
they  prove  that  equity  will  not  compel  a  person  to  sue  upon 
a  covenant,  in  the  name  of  trustees,  when  circuity  of  action 
may  be  prevented,  and  when  equity  can  afford  a  more  ade- 
quate remedy  to  the  person  for  whose  benefit  the  covenant 
was  made,  by  Ijis  suing  in  his  own  name  ;  and  that  it  is 
not  an  objection  that  the  party  claiming  under  a  covenant 
is  a  volunteer,  and  that  the  consideration  did  not  move 
from  him,  if  the  party  making  the  articles  had  a  sufficient 
consideration.  In  the  Supreme  Court  of  the  United  States, 
5  Oranch^  822,  Riddle  ^  Co,^  vs.  Mandevilk  and  Jameson,  it 
was  decided  that  equity  will  decree  the  payment  to  be  im- 
mediately  made  b^  the  person  ultunately  responsible,  to  the 
person  who  is  actually  entitled  to  receive  the  money.  That  was 
a  suit  brought  in  equity  by  the  holder  of  a  promissory  note, 
to  recover  its  amount  against  a  remote  endorser.  In  a 
suit  between  the  same  parties,  that  Court  had  previously 
determined  that  the  plaintiff'  was  without  remedy  at  law. 
Although  there  were  some  particular  circumstances  in  that 
case,  yet  the  Court,  in  the  opinion  delivered  by  Chief 
Justice  Marshall,  laid  down  the  law  broadly,  that  equity 
will  make  that  party  immediately  liable,  who  is  ultimately 
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UoAle  at  law.  There,  as  well  as  id  this  case,  the  plaintiff 
had  no  remedy  at  law.  This  doctrine  is  confirmed  in  a 
subsequent  case  in  the  same  court,  7  Q^anch,  69,  Bussd  vs. 
Clark's  Executors^sA  well  as  the  doctrine  that  notice  of  a  trust 
makes  the  person  having  such  notice  a  trustee.  The  latter 
point  is  first  mentioned  by  the  Court  (p.  97)  thus ;  '*  it  also 
"  appears,  that  in  September  1796,  Robert  Murray  &  Co., 
"  assigned  to  Loomis  and  Tillinghurst  certain  personalities 
"  in  trust.  This  assignment  was  surrendered  to  Clark 
"  (the  plaintiff)  and  Nightingale  (his  deceased  partner) 
"  in  consideration  of  notes  to  a  large  amount,  in  which 
"  Loomis  and  Tillinghurst  were  bound  for  Robert  Murray 
"  k  Co.  It  appears  that  Clark  and  Nightingale  are  other- 
"  wise  secured  with  respect  to  these  notes.  At  least,  there  is 
"  reason  to  believe  that  they  are  secure.  Clark  and  Night- 
'*  ingale  having  taken  this  assignment,  with  notice  of  the 
"  trust,  take  it  clothed  with  the  trust.  They  are  trustees 
"  for  the  same  uses,  and  to  the  same  extent  with  Loomis 
**  and  Tillinghurst.  A  paper  appears  in  the  cause  which 
"  purports  to  be  the  assigfiment  to  Loomis  and  Tilling- 
"  hurst.  The  assignment  is  iu  trust ;  first,  to  repay  them- 
"  selves  auy  sums  which  they  may  pay  on  account  of  cer- 
"  tain  undertakings  made  by  them  for  Robert  Murray  & 
'*  Co. ;  and  secondly,  in  trust  to  pay  to  Joseph  and  Wm. 
"  Russell,  all  such  monies  as  they  shall  be  liable  to  pay,  as 
*' guaranty  as  aforesaid,  to  Nathaniel  Russell  upon  bills, 
**  Ac,  reciting  the  bills  for  whicli  this  miit  is  instituted. 
"  It  is  settled  iu  this  court,  that  the  person  for  whose  beu- 
"  efita  trust  is  created,  who  is  to  be  the  ultimate  receiver 
"  of  the  money,  may  sustain  a  suit  in  equity  to  have  it 
"  paid  directly  to  himself.  This  trust  being  to  pay  Joseph 
"  and  Wm.  Russell  a  sum  which  they  are  liable  to  pay  to 
"  Nathaniel  Russell,  and  being  created  in  such  terms  that 
"  the  money  is  certainly  payable  to  them,  the  purposes  of 
"  equity  will  be  best  effected  by  decreeing  it,  in  a  case  like 
''the  present,  to  be  paid  directly  to  Nathaniel  Russell. 
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"  Indeed,  the  court  ought  not  to  decree  a  payment  to 
"  Joseph  and  Wm.  Russell  without  security  that  the  debt 
**  to  Nathaniel  Russell  shall  be  satisfied." 

This  case  pointedly  supports  the  complainant  in  sus- 
taining his  suit  to  recover  money  directly  to  himself,  of 
which  he  was  to  be  the  ultimate  receiver.  And  it  may  be 
remarked  that  the  plaintiff,  Nathaniel  Russell,  was  not  a 
party  to  the  assignment  made  toLoorais  andTillinghurst; 
neither  was  it  a  trust  to  pay  immediately  to  him  any  money, 
but  only  "  to  pay  to  Joseph  and  Wm.  Russell  all  such 
"  monies  as  they  shall  be  liable  to  pay  as  guaranty  as 
"  aforesaid  to  Nathaniel  Russell  (the  complainant)  upon 
"  bills."  There,  the  trust  was  for  the  indemnity  of  J.  and 
W.  Russell  on  account  of  such  monies  as  they  shall  be  liable  to 
pay  to  Nathaniel  Russell.  But  as  the  trust  was  ultimately 
for  the  benefit  of  Nathaniel  Russell,  although  he  was  no 
direct  party  to  the  assignment  (or  deed  of  trust,)  it  was 
the  opinion  of  the  Court  that  the  purposes  of  equity 
would  be  best  effected  by  decreeing  a  payment  of  the 
money  directly  to  him.  In  the  case  before  us,  Neill  prom- 
ises to  make  a  direct  payment  to  Shields'  administrators; 
and  on  this  agreement,  I  have  no  hesitation,  upon  the 
above  authorities,  and  upon  the  reason  and  justice  of  the 
demand,  to  decree  payment  to  Shields'  administrators. 

Afterwards  the  amount  due  on  the  judgment  of  Luke 
Shields'  administrators  against  John  Little's  executor  was 
ascertained,  and  a  decree  for  its  payment  entered  against 
the  executor  of  Henry  Neill,  deceased. 
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William  Warnbr  and    John    Wardbll,  asBignees  of 
John  Warnbr, 

Abraham  Allee  and  Prbslbt   Allbb,  administratorB  of 
Jonathan  Allee,  dec'd,  and  George  P.  Dainbs. 

Kent,  Aug.  T.  1818. 

PaymentB  made  by  a  sanriving  partner,  on  account  of  a  partnership  debt, 
are  admissible  in  a  suit  against  the  representatives  of  the  deceased 
partner,  to  take  the  debt  out  of  the  Act  of  Limitations. 

Upon  the  insolvency  of  the  surviving  partner,  a  creditor  is  entitled  to  have 
his  debt  satisfied  out  of  the  estate  of  the  deceased  partner,  unless  his 
equity  to  relief  has  been  lost  by  laches.  Ordinary  forbearance  is  not 
such  laches. 

The  executors  and  administrators  of  a  deceased  partner  are  held  to  dili- 
gence in  pursuing  their  remedy  against  the  surviving  partner,  in  a 
case  of  threatened  mismanagement  or  iusolveucy  ;  and  their  laches  in 
this  duty  will  preclude  any  equity  they  might  otherwise  have,  growing 
out  of  laches  on  the  part  of  a  creditor  of  the  partnership. 

Bill  in  Equity  against  Admr's  of  a  Deceased  Partner. 
— JonathaD  Allee,  dec'd,  and  George  P.Daines  were  part- 
ners, as  merchants,  in  1810-1811.  They  became  indebted 
to  John  Warner,  and  at  the  death  of  Allee,  in  1811,  there 
was  a  balance  due  Warner  of  $1,507.88.  This  balance 
was,  after  Alice's  death,  reduced  by  Daines,  the  surviving 
partner,  to  $638.15,  the  balance  due  at  the  filing  of  this  bill. 
John  Warner,  in  Aug.  1814,  made  an  assignment  to  the 
other  complainants  for  the  benefit  of  his  creditors,  under 
which  assignment  the  balance  due  from  Allee  &  Daines 
passed.  Daines  continued  to  make  some  payments  on 
account  to  John  Warner  up  to  May,  1814,  when  he  became 
insolvent  and  left  the  State.  Thereupon,  this  bill  was 
filed  to  recover  the  balance  of  the  debt  out  of  the  estate- 
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of  the  deceased  partner,  Jonathan  AUee.  The  prayer 
was,  that  the  defendants,  the  administrators  of  Allee,  might 
admit  assets,  set  forth  an  account  of  the  personal  and  real 
estate  of  their  intestate,  and  be  decreed  to  pay  the  demand 
of  the  complainants  ;  or  that  the  administrators  and 
Daines  might  be  decreed  to  pay  the  same. 

The  defendants,  the  administrators  of  Allee,  pleaded  the 
Act  of  Limitations,  alleging  that  the  goods  were  pur- 
chased more  than  three  years  before  this  bill  was  filed,  and 
that  no  promise  or  agreement  to  come  to  any  account  of 
said  debt,  or  to  pay  the  same,  had  been  made  by  the 
defendants,  or  by  either  of  them,  or  by  Allee  in  his  life- 
time, within  three  years  before  the  exhibiting  of  the  bill 
and  the  suing  out  of  process.  ^Vith  the  plea  an  answer 
was  filed.  It  alleged  that  the  partners,  Allee  and  Baines, 
contributed  each  $1,600  ;  that  at  Alice's  death  the  joint 
stock  amounted  to  $2,700,  besides  certain  debts  due  the 
late  firm,  mostly  solvent,  to  the  amount  of  $3,788.81 ; 
that  the  partnership  assets  were  more  than  sufiicient  to 
pay  the  debts  of  the  firm  ;  that  after  Alice's  death  Daines 
continued  for  more  than  two  years  to  be  solvent,  with 
ample  partnership  funds  for  the  payment  of  the  debts;  and 
that  his  failure  to  pay  this  debt  resulted  from  the  want  of 
reasonable  diligence  on  the  part  of  the  creditor  ;  that  no 
part  of  the  partnership  assets  came  to  the  hands  of  Alice's 
administrators,  except  the  small  sum  of  $85. 19},  which 
was  collected  by  them,  in  1815,  after  Daines'  insolvency  and 
departure  from  the  State;  that  there  is  due  from  the 
surviving  partner  to  the  administrators  a  sum  exceeding 
$2,000  00  for  Alice's  share  of  the  surplus  assets  after  pay- 
ment of  the  debts,  which  they  have  no  expectation  of 
being  able  to  collect.  The  answer  farther  alleged  that,  for 
nearly  two  years  after  Alice's  death,  Daines  continued  to 
carry  on  the  business,  and  had  dealings  with  John  Warner, 
or  with  the  firm  of  which  he  became  a  member, — Warner, 
Trimble  &  Co. ;  and  that  he  paid  to  Warner  and  the  said 
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firm  divers  sums  of  money.  The  answer  alleged  that  the 
personal  estate  of  Allee  had  been  exhausted  by  debts  of  a 
higher  grade,  but  admitted  real  assets  sufficient. 

The  answer  of  Daines  admitted  generally  the  facts 
alleged  in  the  bill ;  and  stated  that  after  Alice's  death  and 
up  to  the  middle  of  March,  1814,  he  made  sundry  pay- 
ments to  John  Warner  on  account  of  this  debt ;  that 
several  hundred  dollars  Was  yet  due,  no  payment  having 
been  made  since  the  assignment  by  Warner. 

Issues  were  joined  and  depositions  taken  by  both  par- 
ties. The  cause  came  before  the  Chancellor  for  hearing 
on  the  bill,  answers,  exhibits  and  depositions,  at  the 
Aug.  T.  181?. 

S.  M.  Ridgely,  for  the  complainants. 

1.  As  to  the  Act  of  Limitations.  This  bill  was  filed 
10th  July,  1816.  Within  three  years  of  that  date,  as 
late  as  the  5th  March,  1814,  Daines  made  his  last  payment 
on  account  of  the  debt.  Besides,  in  his  answer  he  admits 
a  balance  to  be  due.  The  payment  and  the  answer  take 
the  case  out  of  the  Act  of  Limitations.  Such,  unques- 
tionably, is  the  effect  of  the  answer  as  to  Daines,  and  an 
acknowledgement  operating  as  to  one  of  several  persons 
jointly  liable,  must  operate  as  to  all.  The  debt  being 
joint,  payment  by  one  is  payment  by  all,  and  the  admis- 
sion of  one  is  the  admission  of  all.  Tins  has  been  held  in 
suits  upon  notes,  though  upon  them  the  liability  is  several 
as  well  as  joint.     Doug.  652  :  2-ff.  BIL  340. 

It  makes  no  difference  that  the  defendants  are  adminis- 
trators. They  stand  in  the  same  position  as  would  their 
intestate,  Allee,  if  he  were  alive  and  before  the  Court. 

2.  Upon  the  merits  of  the  case, — ^the  complainants  are 
clearly  entitled  to  relief.  Every  partner  is  liable  for  the 
whole  debt  upon  a  deficiency  of  partnership  assets.  5 
Burr.  2618 :  3   Ves.  Jr.  277.     It  is  not  proved  that  the 
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partnership  assets  were  sufficient.  The  goods  were 
appraised  at  $2900.00.  What  were  the  solvent  debts  due 
the  firm  does  not  appear.  No  exhibit  is  made  of  them. 
If  the  defendants  rely  on  the  ground  that  there  were  suffi- 
cient partnership  assets,  they  should  have  filed  a  cross  bill. 
The  complainants  are  not  affected  by  want  of  diligence. 
From  the  death  of  Allee  in  June  1811,  up  to  the  year  1814, 
Daines  continued  to  pay  partnership  debts  to  an  amount, 
appearing  in  this  cause,  of  over  $1,000.00.  He  was  sup- 
posed to  be  good.  His  insolvency,  when  it  occurred,  was 
wholly  unexpected.  Had  the  complainants  sued  previ- 
ously, it  would  only  have  hastened  his  ruin  and  prevented 
the  payments  that  were  made,  while  a  suit  afterwards 
would  have  been  fruitless.  Besides,  the  administrators 
themselves  were  equally  bound  to  diligence.  They  had 
their  remedy  against  Daines  to  compel  a  settlement  of  the 
partnership  affairs.  A  suit  by  them  would  not  have  shaken 
Daines'  credit  as  a  suit  by  creditors  would  have  done. 

jffoK,  for  the  defendants. 

1.  The  cases  cited  to  the  point  that  an  acknowledgment 
by  one  of  several  persons,  jointly  liable,  takes  the  debt  out 
of  the  Act  of  Limitations  apply  to  an  original  cause  of 
action.  This  is  a  distinct  proceeding  in  equity  against  the 
administrators,  proceeding  upon  the  ground  that  there  is 
no  remedy  at  law  on  the  original  cause  of  action.  These 
defendants  were  never  liable  with  Daines ;  there  was  no 
joint  cause  of  action  as  against  them ;  and,  therefore,  they 
are  not  affected  by  Daines'  acts  or  acknowledgments.  As 
to  the  administrators,  this  is  not  a  case  between  merchant 
and  merchant. 

2.  At  all  events,  the  complainant  has  no  equitable  claim 
upon  the  administrators.  At  law,  Alice's  liability  ceased 
upon  his  death.  The  partnership  effects,  and  with  them 
the  partnership  debts,  survived  to  and  against  Daines. 
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The  surviving  partner  takes  all,  and  is  bound  for  all.  If 
equity  interferes,  it  must  be  under  special  circumstances, 
in  order  to  prevent  injustice — ^to  take  from  defendants  what 
they  cannot  under  the  circumstances  hold  according  to 
good  conscience.  Are  there  such  circumstances  in  this 
case?  It  does  not  appear  that  there  were  not  sufficient 
partnership  assets.  That  is  a  fact  to  be  established  before 
the  partners  can  be  pursued  separately.  2  Ves.  Sr.  266, 
100,  871 :  1  Ves.  Jr.  236.  There  has  been  no  settlement, 
and  no  sufficient  reason  appears  why  the  creditor  should 
not  have  recovered  his  debt  from  the  surviving  partner. 
Daines  was  solvent  more  than  three  years  after  Allee's 
death.  Warner  continued  to  deal  with  him,  and  received 
from  him  $595.78  ;  and  Warner,  Trimble  &  Co.,  dealt 
with  him  to  the  amount  of  $1400.00, — in  all  more  than 
double  the  debt  of  Allee  &  Daines.  Daines  had  means  to 
pay  this  debt,  and  with  proper  diligence  it  might  have 
been  collected.  If  Allee's  administrators  have  it  now  to 
pay,  they  will  sustain  a  clear  loss  which  the  creditor  might 
have  prevented ;  and  so  the  interference  of  this  Court  will 
work  manifest  injustice.  The  administrators  were  not,  as 
is  insisted,  bound  to  look  after  this  debt  of  Warner's.  It 
is  for  the  creditors  to  collect  their  own  debts.  The  interest 
of  the  administrators  is  only  in  the  surplus  after  the  debts 
are  paid, — the  same  interest  which  the  partner  has.  4  Ves. 
Jr.  896.  Their  remedy  is  for  the  surplus  only ;  and  they 
could  not  have  gone  into  equity  except  upon  the  ground 
that  Daines  was  wasting  the  estate.  But  his  insolvency 
did  not  occur  for  two  years  after  Allee's  death,  and  was 
not  suspected  until  it  was  too  late  for  remedy. 

RiDQELY,  Chancellor. — One  principal  question  in  this 
cause  rests  on  the  Act  of  Limitations.  Jonathan  Allee  died 
about  the  Ist  July,  1811.  At  the  time  of  his  death  the 
account  was  unpaid,  and  was  not  barred  by  any  limitation. 
Daines,  the  surviving  partner,  in  181 1,  and  in  1812,1818  and 
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1814,  paid  several  sums  of  money.  On  the  8th  of  March, 
1814,  he  paid  $100,00,  and  in  May  of  the  same  year,  $12.00 
more.  These  are  facts  proved  in  the  cause,  and  not  depend- 
ing on  the  admission  of  Daines  in  his  answer.  That  is  laid 
out  of  the  case  as  to  these  defendants. 

The  case  of  Whitcomb  vs.  Whiting^  Doug.  651,  goes  the 
whole  length  of  this  now  before  the  Court,  unless  the  death 
of  Jonathan  Allee  shall  make  a  diflference.  There,  the 
payment  by  one  of  the  drawers  of  a  joint  and  several  prom- 
issory note,  was  adjudged  sufficient  to  prevent  the  Act  of 
Limitations  from  barring  the  recovery.  And  in  Jackson  vs. 
Fairbanks  2  H.  Blackstone^  840,  where  one  of  the  makers  of 
a  promissory  note  had  become  bankrupt,  a  payment  made 
under  a  commission  of  bankruptcy  prevented  the  other 
maker  of  the  note  from  availing  himself  of  the  Statute  of 
Limitations  The  opinion  of  the  Supreme  Court  of  the 
United  States,  in  Clementson  vs.  Williams,  8  Oranch,  72, 
cited  in  argument,  goes  upon  the  ground  that  the  special 
acknowledgement  of  one  of  the  partners,  made  in  the  man- 
ner there  stated,  was  no  proof  that  the  debt  remained  due 
at  the  time  of  such  acknowledgment,  and  did  not  take 
the  case  out  of  the  Statute  of  Limitations.  "  The  acknowl- 
edgement," say  the  court,  "  must  go  to  the  fact  that  a 
debt  is  due."  Here,  there  can  be  no  doubt,  that  the  debt 
was  fully  admitted  to  be  due  by  the  payments  made  in 
March  and  May,  of  the  year  1814,  and  consequently  was  at 
the  time  a  subsisting  debt  against  the  surviving  partner 
and  the  administrator  of  the  deceased  partner.  If,  then,  the 
demand  was  not  barred  in  1814,  and  was  then  admitted 
indisputably  by  the  act  of  the  surviving  partner,  what  can 
prevent  a  recovery  now?  Certainly,  no  lapse  of  time 
between  that  period  and  the  time  at  which  the  bill  was  filed 
and  process  served  in  the  cause.  When  will  the  Act  begin 
to  run  ?  Not  in  the  life-time  of  Jonathan  Allee ;  for  the 
partnership  began  in  1810,  and  in  that  year,  and  in  every 
year  after,  there  was  a  running  account  between  the  creditor 
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and  the  debtors :  and  payments  were  made,and  so  continued, 
till  AUee'fl  death  ;  and  then  the  surviving  partner  went  on 
paying  until  May,  1814.  Now,  here  is  strong,  conclusive 
evidence  of  a  subsisting,  unsatisfied,  admitted  claim  until 
May,  1814 ;  and  since  that  time  three  years  had  not  elapsed 
before  this  suit  was  commenced.  The  Act  of  Limitations, 
therefore,  cannot  avail  the  defendants. 

Next,  as  to  the  equity  of  the  case.  This  is  a  fair  and 
honest  debt,  due  from  the  partners  in  their  life-time  The 
creditor  comes  into  the  court  for  satisfaction  out  of  the 
assets  of  Jonathan  AUee,  and  this  he  may  fairly  do,  although 
there  may  be  a  legal  remedy  against  Daines.  1  Ves.  Sr. 
106.  As  the  demand  survived  against  Daines,  there  was  no 
remedy  at  law  against  the  representatives  of  Allee,  and  as 
Daines'  insolvency  is  admitted  on  all  sides,  this  is  the  only 
remedy  which  the  creditor  can  have  to  obtain  satisfaction. 
He  is  clearly  entitled  to  the  assistance  of  this  Coui-t,  unless 
his  equity  is  rebutted  by  the  superior  equity  of  the  defend- 
ants, arising  from  the  laches  of  the  complainant.  Daines 
and  Allee  were  partners  in  trade,  indebted  to  Warner  at 
the  time  of  Alice's  death  in  July,1811,  in  $1507.88.  Daines, 
the  survivor,  went  on  paying  until  May,  1814,  when  he 
reduced  the  debt  to  about  $600 :  at  which  time  his  failure 
unfortunately  happened,— a  failure  sudden  and  unexpected, 
and  without  any  doubt  having  been  entertained  by  Warner, 
or,  as  far  as  we  know,  by  Allee's  representatives.  Daines' 
nearest  neighbors,  and  those  most  intimately  acquainted 
with  him,  never  suspected  danger.  The  representatives  of 
Allee  never  suggested  a  doubt  to  Warner ;  and  yet,  with- 
out a  single  circumstance  of  alarm,  it  is  insisted  that 
Warner's  forbearance  shall  be  deemed  such  unwarrantable 
negligence  as  to  discharge  Allee's  estate  from  any  responsi- 
bility, or  to  cause  him  to  lose  his  remedy,  in  this  court  as 
well  as  at  law.  Considering  the  credit  given  by  merchants, 
and  the  policy  sometimes  of  forbearance^  and  the  circum- 
stances of  this  case,  I  am  very  far  from  thinking  that  the 
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delay  of  Warner  can  be  considered  so  gross  as  to  deny  to 
him  the  aid  of  this  court,  or  perhaps  that  it  can  be  imputed 
to  him  as  a  fault  at  all.  But,  it  may  fairly  be  asked,  why  the 
defendants  lay  still  after  the  death  of  their  inl  estate  ?  Why 
did  they  not  inquire  into  Daines'  management  of  the  part- 
nership ?  They  had  an  ample  remedy  against  him.  They 
might  have  filed  a  bill  in  this  court  to  call  him  to  ana4Jcount 
about  the  affairs  of  the  partnership,  and  to  compel  him  to 
pay  the  partnership  debts.  They  had  a  remedy  adequate 
to  the  exigency  of  the  case.  They  should  have  proceeded 
in  this  way,  and  thereby  all  loss  might  have  been  prevent- 
ed. This  case  is  stronger  than  Bishop  vs.  Oranch^  2  Ves. 
Sr.  100,  371 :  and  yet  there,  a  court  of  equity  set  up  the 
demand  of  an  obligee  against  the  heir  and  executor  of  a 
deceased  joint  obligor,  when  the  other  obligor  had  become 
bankrupt.  The  case  of  Jacomb  vs,  Hanoood  '1  Ves.  Sr.  265, 
so  far  as  it  bears  on  this  case,  supports  the  opinion  here 
given.  Hankey  vs.  Garret,  1  Ves.  Jr.  236,  turned  on  a 
question  which  does  not  here  arise.  Daniel  vs.  Cross  8  Vej<. 
Jr.  277,  shows  clearly  the  liability  of  the  assets  of  the 
deceased  partner,  AUee.  And  as  the  defendants  have  not 
been  able  to  rebut  the  equity  of  the  complainants,  it  must 
be  decreed  that  the  representatives  of  Allee,  the  deceased 
partner,  pay  the  balance  of  this  account. 


Decree  accordingly. 
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Philip  Raisin^ 
John  Wood. 

Kmi,  Aug.  T.  1818. 

A  written  submission  to  arbitration  directed  that  the  award  should  be  made 
in  writing,  indented,  under  the  hands  and  seals  of  the  arbitrators. 
The  award  was  made  in  writing,  but  was  not  indented  nor  under  seal. 
HMy  to  be  void  in  equity  as  well  as  at  law —that  a  Court  of  Equity  will 
not  decree  performance  of  an  award  which  is  void  at  law,  except  upon 
a  subsequent  agreement  between  the  parties  to  abide  by  it. 

Bill  for  thb  performance  of  an  award. — The  com- 
plainant's interest  in  certain  real  estate  was  sold  under 
ezecation  process,  issued  ont  of  the  Supreme  Court  for 
Kent  County,  returnable  tv)  the  Oct.  T.  1809  ;  and  was 
purchased  by  the  defendant  for  $105.65.  At  the  return 
of  the  execution  some  dispute  arose  as  to  what  interest 
the  complainant  held  in  the  real  estate.  At  the  time  of 
the  sale  his  interest  was  supposed  to  be  one  equal  ninth 
part,  and  he  had  obtained  the  legal  title  only  to  such 
share.  The  bill  alleged  that  he  in  fact  held  an  equitable 
title  to  eight  ninth  parts,  having  bought  and  paid  for  the 
additional  shares  and  holding  them  under  alienation  bonds. 
The  complainant  being  about  to  object  to  the  confirmation 
of  the  sale,  the  matter  was  compromised  by  an  agreement 
between  the  parties  to  submit  the  question  of  title,  as  also 
a  dispute  as  to  how  the  rent  should  be  apportioned,  to  five 
arbitrators.  The  defendant  entered  into  a  written  sub- 
mission to  abide  by  their  award,  and  thereupon  the  sale 
was  confirmed.  By  the  terms  of  the  submission  the  award 
was  to  "be  made  in  writing,  indented,  undw  the  hands  and 
**  seals  of  said  arbitrators,  or  any  three  of  them,  Ac." 
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Statement  of  the  case. 


The  arbitrators  met,  and  upon  hearing  the  parties,  made 
and  delivered  their  award  in  writing,  whereby  they  appor- 
tioned the  rent  which  had  accrued,  and  farther  awarded 
that  the  defendant  should  pay  to  the  complainant  the  sum 
of  1866.00  ;  in  consideration  of  which,  the  complainant 
was  directed  to  release  and  convey  to  the  defendant  all 
his  right  and  claim  to  eight  ninth  parts  of  the  premises. 
The  award,  however,  was  not  under  seal^  as  by  theJ  submis- 
sion it  was  directed  to  be  made.*  The  award  being 
delivered  to  the  parties,  the  complainant  withdrew  an 
objection  he  had  previously  made  to  the  execution  of  a 
deed  by  the  sheriff,  and  thereupon  the  sheriff  conveyed 
the  premises  to  the  defendant,  pursuant  to  the  sale. 

The  defendant  refusing  to  perform  the  award,  this  bill 
was  filed. 

^he  sabmission  was  by  an  arbitration  bond,  dated  18th  of  March  1810. 
whereby  Wood  became  bound  to  Raisin,  and  John  Revell,  (the  tenant  of 
the  premises,  who  was  joined  on  account  of  the  rent  being  included  in  the 
reference)  in  $200.00  with  condition  ^^to  stand  to  Ac,  the  award  of  Jacob 
<*  Biddle,  Lowder  Layton,  James  B.  Ralston,  Thomas  Winsmore  and 
*'  Benjamin  Potter,  or  any  three  of  them,  chosen  to  arbitrate  for,  upon  or 
*'  concerning  a  matter  in  dispute  respecting  the  house  and  lot  and  store 
**  house  occupied  by  Russell  and  Clifton,  and  also  as  it  regarded  the  rent 
**  for  1809,  and  all  manner  of  disputes  between  said  parties,  for  or  by  any 
**  other  matter  or  thing  whatsoever,  from  the  beginning  of  the  world  to  this 
'*  date,  so  as  the  award  be  made  in  writing^  indentediUnder  the  hands  and 
*'  Meals  of  the  said  arbitrators,  or  any  three  of  them,  to  be  delivered  to  said 
**  parties  on  or  before  the  10th  day  of  April  next." 

The  award  was  as  follows,  viz : 

<*  We,  the  eubacribers,  being  amicably  chosen  to  settle  all  matters  in  con- 
^ '  uoversy  between  Philip  Raisin  aod  John  Revell,  of  the  one  part,and  John 
**  Wood  of  the  other  part,  and  after  hearing  the  proofs  and  allegations  of 
<*  both  parties  and  duly  considering  the  same,  are  of  opinion  that  the  said 
^*  John  Wood  shall  pay  the  rent  for  the  property  where  he  now  lives  unto 
^*  Philip  Raisin,  up  to  the  first  day  of  January  last,  and  from  that  time  he 
*^  shall  pay  eight  months  of  the  rent  for  said  property  he  now  occupies  to 
'*  John  Wood,  and  that  the  said  John  Wood  or  his  legal  representatives 
'^  shall  pay  to  the  said  Philip  Raisin,  or  his  legal  representatives  or  assigns, 
*f  the  sum  of  three  hundred  and  sixty-six  dollars,  good  and  lawful  money 
'*  of  the  State  of  Delaware,  in  consideration  of  which  the  said  Raisin  and 
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.Argament  for  complainant. 


The  answer,  setting  forth  the  title  to  the  premises, 
denied  that  the  complainant  was  in  fact  entitled  to  more 
than  the  one-ninth  part  of  the  premises,  as  was  supposed 
at  the  sale.  It  admitted,  however,  the  facts  alleged  in  the 
bill  touching  the  submission  to  arbitration.  The  defence 
taken  upon  the  merits  was,  that  the  submission  was 
intended  to  include  only  the  question  of  title  and  the 
apportionment  of  the  rent,  whereas  the  arbitrators  enter- 
tained a  claim  by  the  complainant  for  certain  repairs  upon 
the  premises,  made  before  the  sale,  a  claim  which  had  not 
been  in  controversy ;  and  that  the  sum  awarded  was  in  fact 
for  such  repairs.  It  was  also  objected  that  the  award  was 
void,because  it  had  not  been  made  under  seal  and  indented, 
in  conformity  with  the  submission. 

Issues  were  joined  and  depositions  taken  by  both  par- 
ties. The  cause  came  before  the  Chancellor  for  hearing 
on  the  bill,  answer,  exhibits  and  depositions,  at  the  Aug. 
T.  1818. 

HaJl,  for  the  complainant 

The  award  is  not  unreasonable.  Raisin  put  on  the 
repairs.  Wood  has  the  benefit  of  them.  The  objection 
mainly  relied  on  is  wholly  technical,  viz :  that  the  arbi- 
trators have  not  sealed  the  award.  But  Wood  took  the 
sheriff's  deed  the  day  after  the  award,  and  in  consequence 
of  it.  To  effect  justice,  this  Court  will  execute  it, 
although  it  may  not  be  good  at  law  by  reason  of  some 
accidental  circumstances.  It  is  like  the  case  of  a  joint 
bond  upon  the  death  of  one  of  the  obligors.  Equity  will 
carry  it  into  effect  against  the  executo/s  of  the  deceased 

*'  his  representatives  shall  release  all  his  right,  title,  claim,  interest  and 
*'  demand  of  all  his  eight-ninth  parts  of  the  honse  and  lot  now  occupied 
'*  by  John  Revell.  The  above  snm  of  three  hundred  and  iizty-six  dollars 
^'  is  to  be  paid  by  the  said  John  Wood  or  his  legal  representatives  unto  the 
'*  said  Philip  Raisin  or  his  representatives  or  assigns,  at  or  upon  the  20th 
'May  of  September  next,  with  legal  interest  thereon  from  the  date  hereof. 
^  As  witness  our  hands  this  20th  day  of  March,  eighteen  hundred  and  ten." 
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obligor.  Id  2  Vem.  24,  there  was  a  sabmissioD  to  ao 
award  to  be  made  by  boDd ;  the  award  was  made ;  it  was 
Dot  biodiog  by  force  of  law ;  plaiDtiff  was  to  pay  £900 ; 
aud  release,  &c.,  aod  defeDdaDt  to  assigD  secarities.  PlaiD- 
tiff sold  laod  to  raise  the  £900,  expectiDg  defeadaDt  woold 
receive  it,  as  he  gave  him  intimation  he  would.  He  teodered 
the  £900,  aDd  a  release  was  executed  by  him.  Though 
there  was  do  other  executioD  of  it  oo  the  part  of  plaiotiff, 
aDd  though  the  award  was  extra  judicial  aud  uot  good  io 
strictDess  of  law,  yet  it  was  decreed  to  be  performed  \n 
specie.  Id  1  Com.  Dig.  540,  Arbitrament  {JE.  1 .)  aD  award 
DOt  iudcDted  was  held  good,  though  the  submissiou  re- 
quired it  to  be  so ;  citiDg  Barnes  55. 

Hayes,  for  thedefeadaDt. 

The  award  is  both  iuiquitous  aud  illegal : — 

1.  Iniquitous.  It  was  made  for  repairs  put  od  the  lot,  a 
matter  uot  iu  dispute  wheo  the  submissiou  was  eutered 
iDto.  No  claim  for  repairs  was  set  up  uutil  the  arbitrators 
met.  The  award  would  uot  preveut  a  secoud  recovery  for 
the  same  claim,  the  repairs  uot  beiDg  meutioued  either  Id 
the  arbitratioD  boud  or  in  the  award.  The  award  for  the 
mouey  is  expressed  to  be  io  coDsideratiou  that  BaisiD 
shjoU  release  his  right  of  property ,  aud  DOt  for  repairs.  Fur- 
ther, the  repairs  were  put  upou  the  lot  before  the  sale. 
Wood  theu  bought  the  improvements  as  well  as  the  lot, 
and  paid  accordingly.  It  appears  also  from  the  testimony 
that  Raisin  held  possession  of  this  lot  nine  years  before 
the  sale,  and  he  does  not  appear  to  have  paid  any  rent  to 
his  co-tenants.  It  was  worth  $60  per  annum  or  (540,  a 
sum  more  than  equal  to  the  value  of  the  improvements. 

2.  The  award  is  illegal^  in  two  particulars.  Firstj  It 
does  not  pursue  the  condition  of  the  arbitration  bond, 
being  not  under  seal  nor  indented.  1  Bac.:  Abr.  140  JE. 
Award  to  be  delivered  under  hand  and  seal,  if  under  seal 
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Argament — opinion. 


only,  it  is  not  sufficient.  In  Oro.  Jac.  277,  the  submis- 
sion was  to  the  award  of  A.  B.  and  C.  to  be  made  under 
their  hands  and  seals.  An  award  under  their  hands  only, 
held  not  good.  In  1  Strange  116,  it  was  held  that  an 
award  must  pursue  the  submission  in  point  of  form  as 
well  as  of  substance.  Further,  the  award  is  void,  as  well 
in  equity  as  at  law.  1  Eq.  Gas.  Abr.  48  ;  par.  1 :  two 
submit : — award  made  of  part  only,  so  that  it  is  void  at 
law  : — ^this  shall  not  be  made  good  in  equity,  par.  2  ;  so, 
if  the  award  diflfers  from  the  submission,  it  is  void  in 
equity  as  well  as  at  law.  In  the  case  cited  by  complain- 
ant's counsel  from  2  Vernon  24,  the  decree  executed  the 
award  on  the  ground  of  a  subsequent  agreement  to  abide  by 
it 

Further, — ^the  award  is  bad  because  it  is  unequal.  Com- 
pensation is  given  for  repairs,  but  the  award  does  not 
direct  a  release  of  any  future  claim  for  the  repairs.  A 
claim  might  be  maintained  for  the  same  repairs  notwith- 
standing the  award.  The  release  directed  for  Raisin's 
share  of  the  lot  is  a  nullity.  Wood  had  bought  Raisin's 
share  and  interest  in  the  lot.  1  Bac.  Abr.  147  :  ArhU 
iramentand  Award,  E.  bth  Article.  Awards  must  end  the 
controversy. 

Hallj  in  reply. 

Any  rents  accruing  from  the  premises  in  the  possession 
of  the  complainant  before  the  sale  form  no  part  of  this 
case,  not  being  included  in  the  bill  and  answer.  Raisin, 
however,  satisfied  them  to  the  co-tenants. 

RiDOELT,  Chancellor. — The  complainant  comes  into 
this  Court  to  recover  in  equity  the  sum  of  $366.00,  upon 
an  award  made  on  a  submission  to  arbitrators  by  the  com- 
plainant and  defendant,  according  to  certain  bonds  entered 
into  by  them  in  March,  1810.  The  penalties  of  the  bonds 
are  $200.00 ;  the  sum  awarded  is  $866.00.     The   bonds 
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reqaired  that  the  award  should  be  made  in  writing 
indented^  and  under  the  hands  and  seals  of  the  arbitrators. 
The  award  was  not  indentedy  and  was  not  under  the  seals 
of  the  arbitrators  ;  and,  therefore,  it  is  bad  at  law,  because 
it  was  not  made  pursuant  to  the  submission.  Oro.  Ja,  277  : 
1  Str.  116 :  1  Com.  Dig.  Arbitrament,  p.  657.  (/.  6.)  The 
question,  therefore,  is  whether  a  court  of  equity  will  com- 
pel a  performance  or  payment  of  the  money,  as  the  case 
has  been  made  out. 

According  to  8  P.  Wms.  187,  a  bill  lies  to  compel  a 
specific  performance  of  an  award  to  convey  an  estate^  when 
the  party  submitting  has  received  the  money  in  consider- 
ation whereof  he  is  to  convey  the  estate.  By  this  accept- 
ance the  defendant  undertook  to  perform  the  award  ;  he 
consented  to  it,  and  made  his  own  agreement  for  a  valua- 
ble consideration,  viz  :  the  money  paid.  And,  so  in  the 
case  of  Norton  vs.  MascaUy  2  Vern.  24,  the  award  was 
decreed  to  be  performed  upon  the  footing  of  an  agreement 
of  the  party  to  accept  the  money,  thereby  affirming  the 
award  and  making  it  his  own  agreement.  And  so,  are  all 
the  cases  cited.  The  note  in  3  P.  Wms.  190  states  very 
clearly  the  difference  between  awards  to  pay  money  and 
awards  to  do  anything  in  specie.  In  the  latter  case  the 
acceptance  of  the  money,  or  agreement  to  the  award,  is 
the  true  reason  of  compelling  a  specific  performance  ; 
especially  as  the  party  might  be  relieved  by  a  bill  in  equity 
against  the  penalty  of  the  bond,  on  making  satisfaction  or 
complying  with  the  award  ;  but  where  money  is  to  be 
paid  there  can  be  rarely  any  good  reason  to  go  into  equity 
to  compel  it. 

No  case  has  been  cited,  and  I  can  find  none,  where  an 
award  of  any  kind,  unconnected  with  a  subsequent  agree- 
ment, has  been  carried  into  execution  by  a  court  of  equity. 
On  the  contrary  1  Eq.  Cos.  Ab.  48  cites  two  cases  where  it 
has  been  determined  that  a  void  award,  or  an  award 
differing  from  the  submission,  shall  not  be  made  good  in 
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equity.  The  case  cited  from  1  Com.  Dig.  540,  Arbitrament 
{E.  1,)  that  an  award  not  indented  is  good,  though  the  sub- 
mission requires  it  to  be  so,  is  an  addition  made  to  that 
work,  and  refers  to  Barnes  55,  which  is  an  authority  in  no 
great  estimation. 

There  is  no  proof  that  Wood  ever  agreed  to  pay  the 
money,  or  in  any  sort,  ever  ratified  by  any  promise,  or  by 
any  act,  the  award ;  therefore,  this  case  is  not  within  the 
reason  of  the  cases  in  2  Vernon  and  3  P.  lVm3, :  nor  within 
any  principles  upon  which  ii  court  of  equity  should  compel 
the  payment  of  the  money.  In  the  bill,  it  is  asserted  that 
it  was  agreed  by  the  parties,  before  the  submission,  that 
sheriff  Lockwood  should  make  no  deed  to  Wood  until 
the  matters  in  controversy  should  be  adjusted  by  arbitra- 
tors ;  and  that  after  the  award  was  made,  the  complainant 
wrote  to  Lockwood,  consenting  that  he  should  make  a 
deed  to  Wood ;  upon  whick,  on  the  2l8t  of  March  1810,  a 
deed  was  accordingly  made.  All  this  is  denied  in  the 
answer ;  and  it  is  insisted  that  Lockwood,  after  the  sale 
was  confirmed,  never  refused  to  execute  a  deed.  The  sale 
was  made  on  the  10th  of  May,1809.  The  purchase  money, 
(105.65,  was  paid  to  Lockwood  on  the  15th  of  August  1809, 
with  a  promise  by  Lockwood,  that  if  the  sale  should  not 
be  confirmed,  he  would  return  the  money.  These  are  the 
facts ;  and  it  is  impossible  to  infer  anything  like  an  agree- 
by  Wood,  subsequent  to  the  award,  to  pay  the  money 
awarded.  The  only  circumstance  that  seems  to  have  a 
relation  to  the  award  is  that  the  deed  was  made  on  the  21st 
of  March,  the  day  after  the  award.  But  it  would  be  carry- 
ing presumption  to  a  great  length,  to  draw  a  conclusion 
fi'om  that  solitary,  equivocal  fact,  against  the  answer  too, 
that  Wood  had  agreed  to  the  award.  The  delay  in  making 
the  deed  is  not  to  be  accounted  for  by  any  testimony  in 
the  cause ;  and,  therefore,  it  can  have  no  weight  in  estab- 
lishing any  agreement  by  Wood  to  the  award. 

This  case  was  compared  by  the  complainant's  coonsel  to 
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a  joint  bond,  which  a  court  of  equity  would  set  up  against 
the  representatives  of  a  deceased  obligor.  The  compari- 
son fails  in  this  respect.  Such  a  bond  is  considered  as  an 
agreement  in  writing ;  and,  therefore,  though  the  obliga- 
tion and  penalty  are  gone  by  the  legal  demand  being  gone, 
yet  the  condition,  taking  it  altogether,  being  considered  as 
an  agreement  to  pay  the  money,  under  hand  and  seal,  the 
Court  will  set  it  up  against  the  representatives  of  the  person 
making  such  bond.  But  an  award  not  made  according  to 
the  submission,  and  therefore  void  at  law  and  in  equity, 
never  could  be  deemed  the  agreement  of  the  party ;  and, 
therefore,  to  set  it  up  would  be  making  a  new  agreement. 
I  can  find  no  case  in  which  a  joint  bond  has  been  set  up 
against  the  heir  of  a  deceased  obligor,  where  the  heir  has 
not  been  named  in  the  bond.  Equity  only  gives  a  remedy 
but  does  not  vary  the  agreement. 

It  is  not  necessary  to  inquire  into  the  merits  of  the 
award.  As  to  the  receipt  of  the  rents  by  Raisin,  before 
the  sale  of  the  land,  that  makes  no  part  of  the  case  in  the 
bill  or  answer. 

Upon  the  whole,  the  bill  must  be  dismissed,  with  costs. 


Allan  Thompson, 

vs. 

JosKPH  Ltnam. 

New  OoitUj  March  T.  1819. 

A  purchaser  of  land  at  Sheriff's  sale,  the  sale  being  not  yet  returned  nor  a 
legal  title  acquired,  has  nerertheless  a  remedy  by  injunction  to  stay 
waste  of  the  premises  purchased. 
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Statement  of  the  case. 

Petition  for  an  Injunction. — This  was  an  application 
ex  parte^  in  vacation,  for  an  injunction  to  stay  waste,  found- 
ed upon  a  petition  of  Allan  Thompson,  setting  forth,  that 
certain  lands  had  been  sold  by  the  Sheriff  of  New  Castle 
County,  under  a  writ  of  Levari  Facias^  No.  8,  to  March  T. 
1819,  in  execution  of  a  judgment  in  Scire  Facias  on  a  mortg- 
age recovered  in  the  Supreme  Court  for  Kent  county,  by 
George  Latimer  and  others,  against  William  Pryce ;  that 
the  premises  were  purchased  by  the  petitioner  on  the  16th 
of  January,  1819,  at  the  Sheriff's  sale ;  and  that  the  prem- 
ises were  in  the  possession  of  several  persons,  as  terre 
tenants,  part  thereof  being  held  by  Joseph  Lynam.  The 
petition  further  proceeded  to  set  forth  as  follows,  viz ; 
**  that  previous  to  the  recovery  of  the  judgment  upon  the 
"  mortgage,  and  while  the  proceedings  under  the  Scire 
"  Facias  were  pending,  the  persons  in  possession  of  the  said 
*'  premises,  knowing  that  there  was  no  substantial  defence 
"  to  the  said  proceedings,commenced  cutting  down  the  tim- 
**  ber  and  carrying  it  off,  to  the  great  injury  of  the  prop- 
"  erty,  to  prevent  which  a  writ  of  estrepement  issued  from 
*'  the  Supreme  Court  to  restrain  waste  of  the  premises  dur- 
"  ing  the  pendency  of  said  proceedings.  That  since  the  sale 
'^  of  the  said  premisesjthe  said  Joseph  Lynam  has  com- 
"  menced  cutting  down  the  timber  and  carrying  it  off  from 
"  the  said  premises ;  that  in  consequence  of  the  ravages 
"  committed  as  aforesaid,  previous  to  the  judgment,  the 
^^  timber  has  become  very  scarce  upon  the  said  land,and  that 
"  the  waste  now  being  committed  by  the  said  Joseph  Lynam 
"is  on  this  account  of  more  serious  injury.  That  the 
"  said  Joseph  Lynam  has  cut  off  twenty  of  the  finest  timber 
"  trees,  and  that  he  threatens  to  go  on  ( as  the  petitioner 
"  is  informed)  cutting  down  and  carrying  off  more.  That 
"  in  addition  to  this  he  is  pulling  down  the  fences,  and 
"  threatens  to  carry  off  the  manure  to  another  farm  ad- 
"  jacent,  and  has  threatened  to  continue  to  cut  timber  and 
**  use  the  premises  as  he  pleases."     Prayer^  for  an  injunc- 
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tioD  to  restrain  from  the  cutting  or  felling  of  any  wood  or 
timber,  and  from  the  carrying  away  of  what  has  already 
been  felled  or  cut,  and  to  restrain  from  the  commission  of 
any  further  waste,  Ac. 

The  return  day  of  the  writ  under  which  the  premises 
had  been  sold  to  the  petitioner  not  having  arrived,  the  sale 
had  not  been  confirmed  nor  any  conveyance  made  to  the 
petitioner  at  the  time  of  this  application. 

The  petition  was  presented  on  the  26th  of  March,  1819. 
The  Chancellor  having  held  it  under  consideration  until 
the  29th  of  March,  awarded  the  injunction,  assigning  in 
his  notes  of  the  case,  the  following  reasons  : 

It  is  a  rule  that  a  party  applying  for  a  writ  of  injunction 
to  stay  waste  should  have,  or  establish,  a  title  to  the  place 
in  which  the  waste  is  committed,  before  an  injunction  can 
be  issued  ;  and  in  his  affidavit  the  particular  title  should 
be  set  out.  It  is  not  sufficient  to  allege  merely  that  the  party 
is  entitled  to  a  fee  simple  estate.  2  Atk,  891 :  4  Btwr  2400  : 
1  Brown  Ch.  Rep.  57.  But  this  rule  has  not  been  so  tena- 
ciously adhered  to,  that  when  the  party  could  have  no  other 
remedy,  the  court  would  not  afford  this.  In  2  Brown  Ch. 
Rep.  552,  Hoskins  vs.  Featherstone^  a  writ  of  injunction  was 
granted  to  stay  waste  againnt  the  widow  of  a  rector,  at 
the  suit  of  the  patroness,  during  the  vacancy,  although, 
during  the  vacancy,  the  fee-simple  was  in  abeyance.  Here, 
though  the  plaintiff  had  no  title,  yet  the  right  of  patronage 
was  a  sufficient  ground  for  the  writ,  and  the  want  of  other 
remedy. 

In  this  case  the  plaintiff  has  had  no  conveyance  of  the 
land  (none  appears)  from  the  sheriff,  and  the  term  has  not 
arrived  at  which  the  sheriff  can  make  return  of  the 
sale ;  yet  the  plaintiff,  supposing  the  sale  to  be  fair  and 
regular,  has  at  least  an  equitable  title  to  the  land,  and 
perhaps  something  more.  Allan  Thompson  is  liable  to 
the  sheriff  for  the  purchase  money,  and  after  his  return 
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the  sheriff  can  support  an  action  for  it.  This  has  been 
decided  in  the  High  Court  of  Errors  and  Appeals  in  the 
case  of  Darns  vs.  Mardovej  merely  upon  the  sherifPs  return, 
without  an  agreement  in  writing  signed  by  Davis,  the 
.purchaser,  and  the  sheriff.  As  Thompson  is  thus  liable, 
he  seems  to  be  peculiarly  entitled  to  the  aid  of  this  court 
until  he  can  be  prepared  for  a  remedy  at  law.  If  he  can- 
not prevent  waste  by  a  writ  of  injunction,  he  may  receive 
a  wrong  without  a  remedy.  What  other  remedy  could  he 
have? 

There  is  another  reason  for  ordering  the  writ  It  appears 
from  the  affidavit  that  the  premises  in  question  had  been 
mortgaged.  The  mortgagees  sued  a  writ  of  Scire  Facias^ 
and  recovered  judgment  in  the  Supreme  Court,  at  Novem- 
ber Term,  1818.  Joseph  Lynam  was  a  party  to  that  pro- 
ceeding, and  consequently  was  bound  by  it;  and  the  writ 
of  Levari  Facias  was  taken  out  against  him  and  the  other 
defendants  in  that  suit.  Lynam  was  a  terre  tenant,  and 
held,  it  is  presumed,  under  the  mortgagor.  He,  at  any 
rate,  was  bound  by  the  judgment.  When  land  is  mortg- 
aged and  the  mortgagor  is  in  possession,  an  injunction 
may  be  .issued  to  stay  waste,  because  the  whole  land  is  a 
security  for  the  debt  8  Atk.  210,  728.  So,  when  there  is 
an  arrear  of  charge  upon  the  real  estate,  an  injunction 
shall  go  to  prevent  cutting  timber  upon  the  premises 
charged,  2  Fq.  Gas.  A6.  758.  p.  6.  This  is  perfectly  cor- 
rect and  just ;  and  it  is  equally  right,  that  until  the  whole 
proceeding  is  completed,  that  is,  until  the  sale,  return  and 
conveyance  is  completed,  all  persons  coming  in  under  the 
mortgage,  or  claiming  or  being  entitled  to  the  land  under 
any  process  of  law  grounded  on  the  mortgage,  should  be 
secured  against  the  destruction  of  the  property,  as  well  as 
the  mortgagee.  If,  between  the  sale  and  return,  the 
mortgagor,  or  any  person  in  possession  under  him,  may 
destroy  the  land,  the  security  will  be  equally  lessened  as 
if  such  destruction  were  committed  before  any  proceeding 
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on  the  mortgage ;  for  no  person  would  be  weak  enough 
to  throw  hie  money  away  on  land  which  he  could  not 
protect,  and  thus  the  sale  might  be  defeated,  and  the  value 
of  the  land  diminished  by  the  insecurity  of  the  purchaser. 

After  the  award  and  service  of  the  injunction,  no 
further  proceedings  in  the  cause  appear  to  have  been 
taken. 


Henry  Rice, 

vs. 

Stogden  Small. 

New  OagtUj  April  T.  1819. 

A  party  having  been  arrested  ander  an  attachment  for  contempt  and  hav- 
ing on  his  examination,  under  interrogatories,  denied  the  Contempt, 
querhj  whether  a  commission  can  be  taken  oat  to  prove  the  contempt? 

Interrogatories  filed  under  an  attachment  for  contempt  should  be  entitled 
in  the  name  of  the  State  as  the  prosecutor,  and  not  of  the  party  on 
whose  application  the  attachment  issued. 

Attachment  for  contempt. — An  injunction  to  stay 
waste  had  been  issued  and  served.  Upon  an  affidavit  of 
service  and  of  a  breach  of  the  injunction,  an  attachment 
for  contempt  issued,  under  which  the  defendant  was 
brought  into  court.  Being  examined  on  interrogatories, 
he  denied  the  contempt,  unequivocally  negativing  every 
interrogatory. 

McLane^  for  the  prosecutor,  then  moved  for  a  commis- 
sion to  prove  the  contempt. 
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The  Chancellor  suggested  a  doubt  whether,  after  the 
defendant  had  purged  himself  of  the  contempt,  witnesses 
could  be  examined  to  prove  it. 

Mr,  McLane  stated  that  witnesses  had  heretofore  been 
examined  in  other  cases  at  the  bar  of  this  Court ;  and  he 
read  from  1  Harrison's  Ch.  Pr.  201-2,  that  a  commission 
may  be  taken  out  to  prove  a  contempt. 

The  Chancellor. — The  examination  of  witnesses  here- 
tofore has  been  by  consent  However,  let  a  commission 
go,  at  the  perU  of  the  party  prosecuting.  The  defendant. 
Small,  is  allowed  to  go  at  large,  without  any  bond  not  to 
depart  (1  Harrison's  Ch.  P.  202),  so  that  the  sheriff  may 
have  it  in  his  power  to  bring  him  in  at  the  next  Term  on 
this  same  writ,  he  still  being  supposed  to  be  in  the  custody 
of  the  sheriff. 

Note. — In  this  case,  at  the  snggestion  of  the  Chancellor,  the  title  of  the 
interrogatories  were  amended  so  as  to  stand  in  the  name  of  the  State  of 
Ddaware  vs.  Stogdon  Small 

In  a  previous  case  of  attachment  for  contempt,  viz :  Tatem  and  Ganby 
VB  Joshua  Gilpin  and  Thomas  Gilpin,  in  which  the  interrogatories  were 
entitled  in  the  name  of  tie  parties  (Ridgely^s  notes,  1817,  p.  229)  the 
Chancellor  makes  this  note,  viz  :  *^  Quere. — fs  the  title  of  these  interrog- 
atories right  ?  Ought  they  not  to  have  been, — The  State  vs.  Joshua  OUpin 
and  Thomas  Oilpin.  Motions  and  affidavits  for  attachments  in  civil  suits 
are  proceedings  on  the  civil  side  of  the  Court,  until  the  attachments  issue 
and  are  to  be  entitled  with  the  names  of  the  parties.  Bat  as  soon  as  the 
attachments  issue  the  proceedings  are  on  the  criminal  side.  United 
States  vs.  Wayne,  Wallace's  C.  C.  Rep.  184.  See  Tidd^s  Brae.  142 :  8 
T  R.  188, 268  :  2  7*.  12.  648  :  6  T,  1?.  640 :  7  T  R.  489,  the  cases  cited  in 
Wallace." 
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Joseph  Webster, 

vs. 

Francis  Hopkins  and  John  Deaktne. 

New  CatOe,  April  T,  1819. 

ObjectiooB  to  the  competency  of  a  witness  most  be  made  by  articles  filed, 
according  to  the  rale  of  court,  and  cannot  be  taken  at  the  hearing. 

Bill  in  Equity — Objection  to  competency  of  a  wit- 
ness.— ^At  the  hearing  of  this  cause  before  the  Chancellor 
the  deposition  of  Evan  Webster,  a  witness  for  the  com- 
plainant, being  offered  in  evidence  was  objected  to,  upon 
the  ground  that  the  witness  was  the  surety  in  an  injunc- 
tion bond  which  had  been  taken  in  a  cause  between  the 
same  parties,  wherein  the  present  defendants  were  the 
complainants  seeking  to  restrain  the  collection  of  a  judg- 
ment held  against  them  by  the  present  complainant.  The 
validity  of  the  judgment  was  a  question  involved  in  this 
suit,  the  result  of  the  other  suit  depending  upon  the 
result  of  this  one. 

McLane  and  Rodney^  for  the  complainants. 

According  to  the  rule  of  court,*  articles  should  have 
been  filed  to  the  competency  of  the  witness.  He  might 
then  have  been  released;  or,  as  in  the  case  of  special  bail, 
the  bond  here  might  have  been  annulled,  and  another  bond 
given  by  the  complainant  with  other  surety.  The  rule  is 
positive,  that  articles  must  be  filed  to  the  competency  of  a 
witness  or  an  objection  to  his  testimony  cannot  prevail. 
See  also  12  Ves.  Jr.  406. 

*Rale  VII,  at  that  time.  The  corresponding  rales  at  present  are  If  os. 
89  and  44. 
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Van  Dyke  and  Blacky  for  the  defendants. 

Articles  are  not  necessary  in  this  case.  The  objection 
is  apparent  on  the  face  of  the  proceedings.  The  records 
of  the  court  show  that  the  witness  is  interested,  the  bond 
being  taken  and  filed  here.  The  objection  appearing  on 
the  record  is  notice,  and  the  case  is  an  exception  to  the 
spirit  and  intention  of  the  rule.  Besides,  the  witness 
cannot  be  discharged  from  the  bond  like  special  bail.* 
Here,  in  certain  events,  he  is  bound  to  pay  the  money ; 
the  obligation  of  special  bail  is  only  to  have  the  body  of 
the  principal  forthcoming. 

RiDGBLY,  Chancellor. — This  rule  was  made,  I  believe, 
on  some  objection  being  taken  either  to  the  competency 
of  a  witness,  or  to  the  regularity  of  some  proceeding,  or  to 
some  other  matter  apparent  on  the  face  of  the  proceedings. 
The  design  was  to  settle  the  question  and  prevent  any  con- 
troversy on  the  subject.  Although  the  objection  appears, 
it  was  not  certain  that  the  party  would  make  it.  It  may 
afterwards  happen  that  the  testimony  of  a  witness  taken  on 
one  side,  may  be  desired  on  the  other,  although  the  witness 
is  interested ;  and  as  it  rests  entirely  in  the  breast  of  the 
defendant  whether  to  object  or  not,  he  ought  to  file  his 
articles,  if  he  intends  to  insist  on  the  incompetency  of  the 
witness.  A  witness  may  sometimes  be  released,  or  his 
testimony  be  made  competent,  upon  notice  of  the  objection 
by  articles. 

The  deposition  may  be  read. 

*Held  eontra  in  Hall  vs.  Liyingston  and  Stutzer,  in  Kent,  at  March  T. 
1870,  to  be  reported  in  a  sabsequent  volume. 
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William  Carlisle, 

vs. 

John  Rust   and  Trustbn   Hardy. 

Sutsexj  July   T,  1819. 

Depositions  in  a  cause  having  been  taken,  returned,  and  published,  upon 
affidavit  of  the  discovery  of  new  testimony  and  motion  for  leave  to 
examine  additional  witnesses,  it  must  appear  from  the  affidavit,  that 
neither  the  party,nor  his  solicitor,  have  read  the  depositions  taken,  nor 
made  copies  or  abstracts  thereof. 

Bill  in  Equity. — Motion  for  leave  to  take  further 
testimony  after  depositions  returned  and  published. 
This  caase  was  at  issue  and  depositions  had  been  taken 
on  both  sides  under  commissions  returnable  to  the  March 
Term,  1819.  The  depositions  were  returned  and  publish- 
ed, within  six  days  next  before  the  Term.  The  Chancellor, 
in  consequence  of  sickness,  did  not  attend  at  that  Term, 
and  the  cause  was  continued  to  the  ensuing  July  Term. 
At  the  July  Term,  a  petition  verified  by  affidavit  was 
presented  on  behalf  of  the  complainant,  by  Mr.  Cooper, 
his  solicitor,  setting  forth  that  the  petitioner**  had  several 
"  material  witnesses  (as  he  was  advised  and  verily  believed) 
"  to  examine  in  the  cause,  whose  testimony  he  had  dis- 
"  covered  since  the  last  Term,  and  without  the  benefit  of 
"  whose  testimony  he  could  not  safely  proceed  to  a  hear- 
"  ing."  He,  therefore,  prayed  leave  to  make  a  further  ex- 
amination of  witnesses,  on  the  interrogatories  before  filed 
in  the  cause. 

T.  Clayton  and  Robinson^  for  the  defendant.  Rust  object- 
ed, upon  the  ground  that  the  petitioner  had  not  sworn  that 
neither  he  nor  his  soUcitoTy  had  seen,  read  or  knew  the  con- 
tents of  the  depositions  taken  in  the  cause. 
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Cooper  J  for  the  complainant,  said,  that  when  the  deposi- 
tions were  published,  prior  to  the  last  Term,  they  knew 
nothing  of  the  testimony  which  the  complainant  has  since 
discovered,  and  that  even  if  the  Chancellor  had  been  here 
at  the  last  term,  this  motion  could  not  have  been  made. 
That  he  ( the  solicitor)  had  read  the  depositions  but  had 
taken  no  note  or  abstract  of  them. 

RobinsoJi  said,  that  he  had  an  abstract  of  the  depositions. 

RiDOELT,  Chancellor, — According  to  our  Terms  and 
mode  of  doing  business,  the  English  rules  do  not  always 
apply  or  suit  us.  But  even  in  England  this  matter  seems 
to  be  discretionary.  Here,  if  the  party  cannot  have  an 
examination  of  these  witnesses,  injustice  may  be  done ;  for, 
if  he  did  not  know  of,  and  had  not  discovered,this  testimony 
before  publication,  he  could  not  have  made  the  affidavit; 
but  the  discovery  being  made  since  the  last  Term  and  after 
the  publication,  it  is  now  the  first  opportunity  that  he  has  to 
apply.  However,  the  affidavit  states  nothing  respecting 
the  complainant's  or  his  counsel's  knowledge  of  the  depo- 
sitions ;  and,  therefore,  it  is  not  sufficient. 

Afterwards,  the  complainant  filed  an  affidavit,  in  which 
he  said  that  he  had  not  ^*seen,  heard,  or  read  the  depositions 
'^  taken  in  the  cause,  nor  is  he  informed  of  the  contents 
"  thereof."  Mr.  Cooper,  the  counsel,  swore  that  he  "  had 
"  read  the  depositionsbuthad  not  any  copies  of  them."  The 
chancellor  held  this  affidavit  not  sufficient ;  that  it  should 
state  that  he  had  not  taken  any  notes  or  abstracts  of  them, 
nor  any  copies. 
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James  D.  Wbstcott, 

V8. 

Jonathan  R.  Allston  and  John  Allston. 

iVeio  CoiiUj  Aug,  T.  1819. 

The  rule  of  coart,  which  requires  that  objections  to  the  competency  of  a 
witness  be  filed  within  the  first  three  days  of  the  term  to  which  the 
commission  is  retorned,  does  not  sapersede  the  necessity  of  filing 
articles. 

The  defendant  having,  under  the  interrogatories,  examined  a  witness  for 
the  complainant  as  to  his  interest,  held  that  it  was  irregular  to  file 
objections  after  the  return  of  the  commission. 

The  answers  of  a  witness  taken  under  the  interrogatories  in  chief  and 
under  the  cross  interrogatories  form  but  one  deposition,  and  the  sig- 
nature of  the  witness  and  certificate  of  the  commissioner,  though  made 
only  at  the  end  of  the  whole,  is  sufficient. 

Bill  in  Equity.  Exceptions  to  admissibility  of  a 
deposition. — At  the  hearing  of  this  cause  the  deposition 
of  Powell  Qarretson,  a  witness  for  the  complainant,  being 
offered  in  evidence,  was  objected  to,  on  two  grounds,  viz  : 
Ist,  on  the  ground  of  interest  in  the  witness,  with  respect 
to  which  exceptions  had  been  filed,  as  required  by  the 
rule  of  court :  and  2nd,  because  the  witness  had  not  sub> 
scribed  his  name  to  his  answers  to  the  interrogatories  in 
chief ;  nor  was  there  any  certificate  by  the  commissioner, 
appended  to  the  answers  to  said  interrogatories,  that  the 
witness  had  been  sworn  to  such  interrogatories  :  but  fol- 
lowing the  answers  to  the  cross  ii\terrogatories  was  the 
signature  of  the  witness  and  the  certificate  of  the  commis- 
sioner in  the  usual  form. 

Rodney  for  the  complainant,  in  support  of  the  deposi- 
tion. 
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Tbe  answers  to  the  interrogatories  in  chief  and  to  the 
cross  interrogatories  form  together  one  deposition  only. 
The  deposition  is  not  complete  until  the  answers  are  taken 
to  both  sets  of  interrogatories.  The  whole  of  the  answers 
should  be  taken,  and  then  the  whole  subscribed  and  certi- 
fied to  as  one  deposition.     1  Harrison's  Ch.  Pr.^  828-9. 

As  to  the  objection  to  the  interest  of  the  witness, — such 
objection  must  be  taken  in  one  of  two  modes  ;  that  is, 
either  by  filing  cross  interrogatori.es  to  the  point  of  inter- 
est and  proving  it  out  of  the  witness'  own  mouth,  as  on 
a  voir  dire  ;  or  by  filing  articles,  in  which  latter  case  his 
competency  can  be  sustained  under  cross  interrogatories 
filed  to  the  articles.  Here,  the  defendant  has  examined 
the  witness,  as  to  his  interest,  on  cross  interrogatories ;  12 
Ves.  Jr.  408  Both  courses  cannot  be  pursued  in  the  same 
case.     The  election  of  one  bars  the  other. 

Van  Dyke^  for  defendants,  contra. 

1.  It  is  the  practice  to  sign  the  original  examination  as 
well  as  the  cross  examination.  We  know  of  no  case  in 
which  the  examination  has  not  been  signed,  both  to  the 
interrogatories  in  chief  and  to  the  cross  interrogatories. 
The  practice  treats  them  as  separate  examinations,  and 
tbe  commission  must  be  so  construed.  This  commission 
therefore  has  not  been  complied  with.  The  defect  is  one 
of  substance.  For,  perhaps  the  witness  would  not  sign 
the  original  examination.  He  might  refuse  that  though 
he  signs  the  cross  examination.  Here,  there  is  nothing  to 
show  that  the  witness  meant  to  become  responsible  for  the 
examination  on  the  original  interrogatories.  1  HarrisorCs 
Oh.  Pr.  829,  citing  1  P.  Wms.  414. 

2.  As  to  the  interest  of  the  witness.  The  rule  at  law, 
that  you  cannot  examine  a  witness  on  his  voir  dirCy  and  then 
show  his  interest  by  other  evidence,  does  not  apply  here. 
We  have  no  notice  of  the  witnesses  to  be  sworn.     We  did 
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file  an  interrogatory  as  to  the  interest  of  the  witness,  but 
are  not  thereby  precluded  from  further  examination  as  to 
his  interest.  1  Harrison's  Oh.  Pr.  401-2,  citing  8  Atk.  643. 
Our  proceeding  is  sufficient  under  the  rule  of  court,  except- 
ions being  filed  within  the  time  prescribed  by  it. 

RiDGELY,  Chancellor. — I  am  of  opinion  that  the  deposi- 
tion of  Powell  Garrettson  should  be  read  in  the  cause. 
There  were  two  objections  to  this  deposition ;  first,  that 
the  witness  is  interested  in  the  cause ;  second,  that  the 
witness  has  not  signed  that  part  of  the  deposition  which 
contains  his  answers  to  the  plaintiffs  interrogatories  ;  but 
after  the  examination  was  completed,  that  is,  after  the  ans- 
wers to  all  the  interrogatories  were  given,  then  the  deposi- 
tion was  signed  at  the  end  of  it,  and  certified  by  the 
commissioner  to  be  sworn  and  subscribed  before  him. 

The  rule  of  court  which  requires  that  all  objections  to 
the  execution  of  a  commission  or  to  the  competency  of  any  witness^ 
shmdd  be  made  in  writing  on  tJie  third  day  of  the  term  and  not 
afpevy  was  never  intended  to  supersede  thenecessity  of  filing 
articles.  Generally,  until  the  commission  is  returned  and 
publication  passes,  the  opposite  party  knows  not  who  has 
been  examined.  When  he  discovers  that  any  of  the  wit- 
nesses are  incompetent,  he  is  then  on  the  third  day  to  file 
his  objections. 

This  rule  was  made  for  the  purpose  of  giving  notice  to 
the  opposite  side  before  the  time  of  hearing,  of  objections, 
both  as  to  the  execution  of  the  commission  and  the  com- 
petency of  the  witnesses.  If  the  objection  is  to  the  compe- 
tency of  the  witnesses,  then  articles  should  be  filed,  so  that 
the  party  producing  the  witness  may  sustain  his  credit  or 
his  competency  by  the  examination  ot  witnesses.  Here, 
before  any  objections  or  articles  were  filed,  the  defendant 
examined  in  chief  as  to  the  interest  of  the  witness,  Powell 
Garretson,  and  then  filed  his  objections,  which  was  irreg- 
ular. 


Digitized  by 


Google 


DE  PUSBY  V.  DU  PoNT   AND  BiDBBMAN.  77 

Statement  of  the  case. 

As  to  the  form  of  the  deposition,  the  only  objection  here 
is,  that  the  witness  did  not  sign  his  answers  to  the  inter- 
rogatories of  the  plaintiff,  as  well  as  to  the  interrogatories  of 
of  the  defendant. 

The  signature  of  the  witness  is  a  signing  to  all  the  ans- 
wers as  made  to  all  the  interrogatories.  The  whole  makes 
the  deposition.  They  are  all  connected  together,  and  are 
but  one  deposition.  The  commissioner  certifies  to  his 
swearing  and  signing,  and  it  is  sufficient,  although  the 
distinct  answers  to  the  interrogatories  of  the  plaintiff  are 
not  distinctly  and  separately  signed. 

Let  the  deposition  be  read. 


Madame  Beaurbaux  db  Pusey,  by  her  attorney  in  fact, 
Gabriel  Denizot. 

vs. 

Elbutherb  Irenbb  DU  Pont   and  Jacques  Antoine 

BiDBRMAN. 

New  CaHU,  Aug.  T.  1819. 

Parol  evidence  of  the  indorsement  of  a  promissory  note)  without  the  pro- 
duction of  the  note,  held  inadmissible^  though  not  offered  in  order  to 
charge  the  indorser. 

The  attorney  in  &ct,  by  whom  a  bill  in  equity  is  filed,  is  not  a  competent 
witness  for  the  complainant. 

BiiiL  IN  Equity. — ^At  the  hearing  of  this  cause  before 
the  Chancellor,  the  deposition  of  James  Harper,  a  witness 
for  the  complainant,  being  oflfered  in  evidence,  objection 
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was  made  to  reading  such  parts  of  it  as  were  designed  to 
prove  that  certain  promissory  notes  had  been  indorsed  by 
the  defendants.  The  object  of  the  proof  was  not  to  charge 
the  defendants  directly  upon  the  notes,  but  to  show  mis- 
management on  the  part  of  the  defendants  of  a  partner- 
ship business,  which  had  been  carried  on  by  the  parties. 

Rogers  and  Van  Di/ke,  for  the  defendants. 

Parol  evidence  cannot  be  given  of  any  matter  in  writ- 
ing. Here,  the  witness  speaks  of  the  indorsement  of  notes. 
Such  proof  should  be  made  by  the  production  of  the  notes 
and  indorsements.     Parol  evidence  is  not  admissible.' 

McLaney  for  the  complainant. 

Notice  should  have  been  given  of  this  objection;  for 
then  we  could  have  obtained  the  notes  to  i«rhich  this  testi- 
mony goes.  We  are  taken  by  surprise.  But  there  is  nothing 
in  the  objection.  For  the  evidence  offered  is  of  a  fact  m 
pais:  i.  e.  that  there  were  notes  in  the  Farmer's  Bank 
indorsed  by  the  party.  The  execution  of  a  deed  may  in 
some  cases  be  proved,  though  the  deed  is  not  produced. 
We  only  wish  to  prove  the  existence  of  certain  indorsed 
notes.  These  papers  are  not  ours,  nor  in  our  possession. 
They  were  drawn  or  indorsed  by  the  defendants,  and  have 
been  paid  and  gone  out  of  the  bank,  and  are  not  in  our 
possession.  We  don't  charge  the  defendants  with  the 
notes, — but  we  wish  to  prove  the  execution  of  notes  which 
they  had  no  right  to  indorse. 

RiDGELY,  Chancellor. — 'So  inconvenience  can  arise  by 
adhering  to  the  rules  of  law.  The  notes  and  indorsements 
are  the  best  evidence.  They  ought  to  be  produced.  If 
they  are  not  in  the  power  of  the  party,  then  he  may  give 
parol  proof  of  them ;  but  he  must  show  why  it  is  that  he 
cannot  produce   them.     There   can  be  no  surprise  here. 
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The  rules  of  court  were  not  designed  to  destroy  the  rules 
of  evidence.  This  is  more  a  question  of  evidence  than  of 
practice.  The  objection  is  that  the  proof  is  not  compe- 
tent, even  if  it  were  before  the  Court.  It  is  not  like  the 
proof  of  the  execution  of  a  deed.  The  naked  fact  of  the 
execution  of  a  paper  may  certainly  be  proved  under  cir- 
cumstances, without  the  production*  of  the  paper,  when 
that  fact  merely,  and  not  the  effect  or  operation  of  the 
writing,  is  the  matter  at  issue.  Even  then  the  circum- 
stances must  be  very  peculiar.  Here,  the  effect  of  these 
notes  and  indorsements  will  go  indirectly  to  charge  the 
defendant.  They  must  be  shown  themselves,  or  the 
plaintiff  must  account  for  their  production.  The  deposi- 
tion of  Harper  is  rejected. 


The  complainant  offered  in  evidence  the  deposition  of 
Gabriel  Denizot,  the  attorney  in  fact  of  Madame  de  Pusey, 
his  name  appearing  on  the  record  and  in  the  bill  as  her 
attorney. 

Objections  to  his  testimony  had  been  tiled  by  the  defend- 
ant Ist.  Because  he  is  interested.  2d.  Because  he  is  a 
party  to  the  record  of  the  cause.  8d.  Because  he  is  answer- 
able for  costs.  4th.  Because  he  was  sworn  to  the  truth  of 
the  bill  filed  in  the  cause. 

Rogers  J  Van  Dyke  and  Rodney^  for  the  defendants,  in  sup- 
port of  the  objection. 

Denizot  is  a  party  to  the  record  and  is  responsible  for 
costs ;  therefore,  he  is  interested  and  is  not  a  competent 
witness.  The  rule  excluding,  as  a  witness,  one  bound  for 
costs  has  been  applied  in  many  cases ;  as  to  an  executor  in 
trust,  3  P.  Wms.  181.  So,  to  a  prochem  amy,  8  Atk.  511 : 
2  P.  Wms,  297.  In  3  Atk.  547,  even  the  wife  of  ^Lprochsin 
canmy  was  held  to  be  incompetent.     In  all  cases  a  person 
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whose  name  is  on  the  record  as  a  party  is  liable  for  costs, 
I  Ves.  Jr.  200 ;  and  the  rule  is  general  that  a  liability  for 
costs  is  an  interest  in  the  event  and  a  disqualification  to 
testify.     1  Phillips'  Ik.  46. 

This  attorney  in  fact  is  not  like  an  agent,  who  may  in 
some  cases  be  examined  ex  necessitate.  He  has  placed  him- 
self on  the  record,  and  is  a  party  to  the  suit,  so  far  as  to 
be  bound  for  costs.  He  has  put  himself  fully  in  the  place 
of  the  complainant,  acting  for  her  throughout,  swearing 
to  her  bill,  bringing  and  conducting  the  suit,  and  engag- 
ing all  his  sensibility  on  her  behalf 

McLaiie^  for  the  complainant,  contra. 

The  attorney  in  fact  is  not  a  party  to  the  cause.  By 
filing  the  bill  he  has  executed  his  function.  His  name 
stands  on  the  record  as  agent  only.  As  such  he  is  not 
afiected  by  the  process  of  the  court.  An  attachment 
would  not  lie  against  hihi  for  disobedience  to  its  order. 
He  is  not,  therefore,  liable  for  costs ;  but  only  the  party 
who  originates  and  sanctions  the  suit,  and  against  whom 
the  decree  goes.  None  but  he  who  can  be  affected  by 
process  is  liable  for  costs.  The  attorney  nt  law  is  by  stat- 
ute liable  for  costs,  but  not  the  attorney  in  fact.  Not  being 
a  party  to  the  record  nor  bound  for  costs,  he  is  not  liable 
upon  the  ground  of  his  bein^  attorney  in  fact  for  the  com- 
plainant. An  agent  is  upon  general  principles  a  compe- 
Jtent  witness  for  his  principal.  A  provhein  amy^  or  a  guar- 
dian, is  liable  for  costs,  because  he  is  the  recognized  party. 
The  infant  cannot  sue,  nor  execute  a  power  of  attorney. 
He  is  not  liable  for  costs ;  and  hence,  necessarily,  the  liabil- 
ity of  the  prochein  amy  and  guardian.  1  Harrison^ s  Ch,  Pr. 
461.  Executors  and  administrators  are  liable  because  they 
are  principals  in  the  suit,  against  whom  the  judgment 
may  go.  Yet,  in  England,  it  is  by  express  statute  that  the 
administrator  is  made  liable  for  costs.    An  administrator 
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durante  rninori  (Btate  is  held  competent  after  the  administra- 
tion determines,  8  Atk.  604.  A  party  to  a  suit  in  a  corpo- 
rate capacity  is  not  liable  individually  for  costs  and  maybe 
a  witness.     8  Phillips'  Ev,  67. 

RiDGELY,  Chancellor. — I  have  no  doubt  that  the  matter 
of  coftts  is  completely  in  the  discretion  of  the  Court.  Even 
an  attorney  or  solicitor,  who  is  guilty  of  gross  neglect, 
may  be  made  to  pay  co^ts.  So  may  infants.  In  this  case, 
although  Mr.  Denizot  is  not  technically  a  party  to  the  bill, 
yet  he  is  a  party  to  the  proceedings,  and  may  be  made  to 
pay  costs,  and  the  more  strongly  because  Madame  Beau- 
reaux  de  Pusey  is  a  foreigner,  resident  abroad. 

If  the  doubt  had  not  been  started  in  this  argument,  I 
should  never  have  hesitated  in  making  an  infant  pay  costs, 
in  a  proper  case.  The  proehein  amy  pays  costs,  not  because 
the  plaintiff  is  an  infant,  but  because  he,  the  proctiem  amy^ 
is  the  actor, — the  person  who  has  brought  the  defendant 
into  court, — the  agent  on  record,  by  whom  the  infant  sues, 
and  he  is  in  the  power  of  the  Court. 

Here,  Madame  Beaureaux  de  Pusey  complains, "  by  her 
"  attorney  in  fact,  Gabriel  Denizot,  duly  constituted  and 
appointed  ;"  and  the  bill  is  sworn  to  by  him  in  her  name. 
He  is  liable  for  the  costs  and  his  deposition  cannot  be  read. 
Vide  Barret  vs.  Gore  ^  UmfreviUej  8  Atk.  401 : — a  third 
person  liable  for  costs  cannot  be  a  witness. 
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Madame  Bbaurbaux  de  Pusby, 

vs. 

Elbuthbre  Irbmbb  du  Pont    and  Jacques  Antoine 

BiDBRMAN. 
New  OatiUj  Aug.  T.  1819. 

A  provision  for  arbitration,  in  articles  of  partnership,  does  not  bar  a  suit  in 
equity  as  to  matters  not  comprehended  within  the  scope  of  the  arbi- 
tration provided  for. 

Principles  upon  which  a  court  of  equity  deals  with  provisions  for  arbitra- 
tion in  partnership  articles. 

Bill  for  dissolution  of  a  partnership  and  for  an 
ACCOUNT. — The  complainant  and  the  defendants  had  been 
partners  in  the  business  of  manufacturing  gun  powder, 
under  certain  articles  of  association,  entered  into  21st 
April,  1801.  The  partnership  was  limited  by  the  articles 
to  the  Ist  January,  1810 ;  but  subject  to  a  provision  for 
renewal,  and  also  for  a  settlement  between  the  partners  at 
the  expiration  of  the  term  limited  in  the  event  of  a  non- 
renewal, or  for  settlement  with  such  as  should  elect  to 
withdraw.  At  the  expiration  of  the  time  limited,  the 
partnership  was  renewed  for  nine  years,  to  continue  sub- 
ject to  the  same  articles.  Before  the  expiration  of  the 
renewed  term  this  bill  was  filed,  praying  for  a  decree  to 
dissolve  the  partnership,  on  the  ground  that  certain  of  the 
articles  of  association  had  been  violated  ;  also  praying  an 
account.  The  points  wherein  it  was  alleged  by  the  bill 
that  the  articles  had  been  violated  respected  mainly  the 
outlay  of  an  unnecessary  amount  of  capital  in  the  estab- 
lishment of  the  manufactory  ;  that  the  business  had  been 
unduly  extended,  so  as  to  require  the  application  of  profits 
to  the  purchase  of  additional  mill  seats  instead  of  dividing 
them;  that  a  large  quantity  of  gun  powder  had  been  pur- 
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chased  of  the  United  States,  outside  of  the  course  of  the 
company's  proper  business  ;  that  liabilities  had  been  in- 
curred for  purposes  not  connected  with  the  business  as  it 
was  contemplated  by  the  articles ;  and  that  exploded 
works  had  been  needlessly  repaired,  especially  so,  at  a 
period  near  the  close  of  the  concern. 

The  answer  of  the  defendants,  in  addition  to  the  defence 
set  op  by  it  on  the  merits  of  the  case,  insisted  by  way  of 
plea  that  the  complainant  was  barred  from  relief  in  this 
Court  by  certain  of  the  articles  of  association,  in  which 
special  provision  was  made  for  a  mode  of  settlement 
between  the  partners,  lipon  the  dissolution  of  the  partner- 
ship at  the  expiration  of  the  term  limited,  or  upon  t^e 
withdrawal  of  any  of  the  partners.  The  particular  arti- 
cles relied  on  to  support  this  defence  were  as  follows,  viz  : 

Article  1 6.  If  two-thirds  or  more  of  those  interested 
shaUagree  to  renew  the  association,  those  of  a  different  opinion 
shall  be  repaid  their  p-oportion  of  the  joint  stock  of  the 
association,  and  of  the  profits  that  may  have  accrued, 
agreeably  to  the  inventory  of  the  8  Ist  December,  1809,  in 
three  instalments  of  8,  .6,  and  9  months,  with  interest  at  6 
per  cent,  on  each  of  saad  payments. 

Article  16.  If  two  thirds  of  those  interested  in  the  said 
association  should  not  agree  to  renew  it,  the  final  settlement 
of  accounts  shall  be  made  by  citizen  Irenee  Dupout,  agree- 
ably to  the  terms  mentioned  in  the  preceding  article. 

Article  17.  In  the  cases  foreseen  by  articles  15  and  16, 
the  inventory  of  the  establishment  on  the  8l8t  December, 
1809  shall  be  made  by  persons  named  by  the  two  parties ; 
and  in  case  of  necessity,  the  said  persons  shall  choose  an 
umpire. 

Issues  were  joined  and  depositions  taken  by  both  par- 
ties. The  cause  came  before  the  Chancellor,  at  the 
August  Term,  1819,  for  hearing  on  the  bill,  answer, 
exhibits  and  depositions.     Various  points  of  controversy 
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arose  at  the  hearing,  but  no  questions  of  law  were  involved, 
except  as  to  the  effect  of  the  articles  above  quoted  upon 
the  right  of  the  complainant  to  relief  in  a  court  of  equity. 
The  arguments  of  counsel  and  the  opinion  of  the  Chan- 
cellor are  reported  on  this  point  only, 

McLanCj  for  the  complainant. 

A  mere  agreement  to  refer  does  not  oust  the  jurisdic- 
tion of  the  Courts.  To  have  that  effect  there  must  have 
been  an  actual  reference  and  an  award.  But  at  all  events, 
the  agreement  to  refer,  if  it  can  operate  against  relief  by 
suit  in  any  case,  must  be  such  as  covers  the  whole  matter 
in  dispute,  and  must  enable  the  arbitrators  to  give  full 
relief.  In  Wellington  vs.  Mcintosh,  2  Atk.  569,  there  was 
an  agreement  to  refer  every  thing ;  yet  a  plea  of  such 
agreement  was  disallowed  by  Lord  Hardwicke,  because 
the  arbitrators  had  no  power  to  examine  parties  and  wit- 
nesses under  oath.  luMitchell  v$.  Harris^  2  Ves.  Jr.  129, 
upon  a  bill  of  discovery  in  aid  of  an  action  of  covenant  at 
law,  a  plea  of  a  clause  in  the  articles  that  any  dispute 
should  be  referred  was  over  ruled.  Half  hide  vs.  Fenning^ 
2  Bro.  Ch.  E.  336,  in  which  such  a  pie  J  was  allowed,  pro- 
ceeded upon  the  additional  ground,  that  there  was  a  special 
clause  against  any  suit  at  law  or  in  equity.  But  the  author- 
ity of  that  case  is  shaken  by  subsequent  decisions.  2  Ves. 
Jr.  129 :  6  Ves.  Jr.  821  :  16  Ves.  Jr.  18.  Even  in  Half- 
hide  vs.  Fenning  the  master  of  the  Rolls  states,  that  "  if 
**the  matters  in  controversy  are  not  within  the  range  of  such 
"  a  reference,  that  objection  would  be  fatal."  This  is  suf- 
ficient to  exclude  the  present  case  from  the  effect  of  that  de- 
cision. See  Kyd  on  Awards,  12, 16,  citing  the  cases  at  large ; 
Watson  on  Partnership  17,167,409.  In  this  case,the  provision 
for  reference,  Article  17,  is  for  a  single  object,  viz  :  the 
taking  of  an  inventory  ;  and  that  only  when,  at  the  expi- 
ration of  the  term,  some  of  the  partners  should  withdraw 
and  some  continue.    But  this  bill  is  filed  for  a  dissolution 
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before  the  expiration  of  the  term,  by  one  partner  charging 
a  violation  of  the  articles  in  the  conduct  of  the  business, 
in  various  particulars,  embracing  points  of  dispute  which 
the  arbitrators  are  now  empowered  to  decide.  The  pres- 
ent controversy  is,  therefore,  not  within  the  range  of  the 
reference  provided  for,  and  as  to  it  the  complainant  is  not 
barred  of  his  remedy  by  suit. 

RogerSy  for  the  defendants. 

That  a  provision  for  reference  may  be  so  framed  as  to  bar 
relief  by  suit,  is  admited  by  Lord  Hardwicke  in  the  case  in 
2  Atk,  569,  and  in  Half  hide  vs.  Fenning,  2  Bro.  Ch.  R.  836 ; 
2  Dickens  702,  a  plea  of  such  an  agreement  was  sustained. 
The  latter  decisions,  while  they  hold  that  the  jurisdiction 
of  the  Court  is  not  ousted,  establish,  however,  this  rule, 
that  the  parties  having  agreed  upon  a  mode  of  settling 
diflferences,  the  Court  will  require  them  to  try  that  mode 
first,  and  will  interfere  only  upon  its  proving  ineflfectual. 
Lord  Eldon  in  Waters  vs,  Taylor^  15  Ves,  Jr.  10,  lays  down 
that  principle.  In  Garlen  vs.  Druny^  V.  ^  B.  153,  he 
expressly  applies  it,  refusing  to  interfere  in  a  case  of  part- 
nership, by  injunction  and  the  appointment  of  a  receiver, 
until  after  the  parties  should  have  tried  a  method  of  redress 
provided  for  in  the  articles.  Now,  in  this  case,  the  articles 
make  full  provision  for  a  settlement  with  a  seceding  partner ; 
and  such  is  the  position  in  which  the  complainant  puts  her- 
self. By  the  agreement,  before  she  takes  any  thing,  the  pro- 
perty is  to  be  valued  by  persons  chosen  by  the  parties,  and 
upon  the  basis  of  this  valuation  a  settlement  of  accounts  is  to 
be  made  by  Mr.  du  Pont,  agreeably  to  the  terms  of  Article 
15;  and  the  complainant  is  to  take  her  money  in  instal- 
ments of  3,  6  and  9  months.  This  is  the  mode  of  settle- 
ment, to  which  she  has  agreed  by  becoming  a  partner  under 
the  articles.  The  Court  will  not  interfere  until  that  mode 
has  been  tried  and  found  to  be  ineffectual. 
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RiDGRLY,  Chancbllor. — After  fltating  the  15th,  16th  and 
17th  Articles  of  Association,  and  the  substance  of  the  bill, 
and  answer,  the  Chancellor  proceeded  to  say : 

It  is  evident  that,  in  the  events  provided  for,  the  arbitra- 
tors had  no  authority  to  do  any  other  act  than  to  make  an 
inventory.  Mr.  du  Pont  had  the  authority  to  make  a  final 
settlement  of  the  accounts  on  the  non-renewal  of  the  arti- 
cles of  association  ;  but  on  his  settlement  there  is  no  appeal 
or  reference  to  arbitrators.  The  action  of  the  arbitrators 
was  to  precede  the  settlement  of  the  accounts  and  lay  the 
foundation  for  it :  but  they  could  not  inquire  into  any  mat- 
ter beyond  the  valuation  or  estimate  of  the  joint  property. 
None  of  the  matters  in  controversy  under  the  bill  and 
answer  are  comprehended  within  the  scope  of  the  reference. 
They  are  not  provided  for,  unless  it  is  by  the  settlement  of 
accounts  to  be  made  by  Mr.  du  Pont,  himself;  and  it  has 
not  been  contended  that  he  has  made  any  settlement  to  bar 
an  inquiry  in  this  court ;  nor  that  the  case  bias  happened 
upon  which  he  was  to  make  a  final  settlement. 

The  authorities  read  by  the  counsel  of  both  parties  do 
not  support  the  defendant's  counsel  in  the  position  which 
he  has  taken,  that  the  agreement  of  the  parties  ousts  this 
court  of  jurisdiction,  and  that  the  case  in  the  first  instance 
must  be  submitted  to  arbitrators.  In  Wellington  vs. 
Mcintosh^  2  Atk.  569,  which  was  a  bill  brought  by  one 
partner  against  another,  to  discover  and  be  relieved  of 
fraud.  Lord  Hardwicke  would  not  allow  the  plea  of  an 
agreement,  that  in  case  any  difference  should  arise  it  was  to  be 
referred^  because  there  was  no  clause  in  the  agreement  giv- 
ing the  arbitrators  power  to  examine  the  parties,  as  well 
as  witnesses,  upon  oath.  But  this  opinion  of  Lord  Hard- 
wicke is  said,  in  Half  hide  vs,  Fenning,  2  Brown  Ch.  JR.  336, 
to  be  misreported.  In  the  latter  case,  Lord  Kenyon  then 
Master  of  the  Rolls,  allowed  a  plea  to  a  bill  for  an  account 
of  the  partnership,  that  all  matters  in  controversy  were  to  be 
determined  by  arbitrators j  and  that  there  should  not  be  any  suit 
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at  law  or  in  equity y  because  the  controversy  which  had  arisen 
between  the  parties  must  have  been  the  very  matter  pro- 
vided for  by  the  agreement,  and  more  especially  because 
it  was  agreed  that  there  should  not  be  any  suit  at  law  or  in 
equity.  Vide  2  Vesey  Jr.  182.  But  he  expressly  declared 
that  if  the  matters  in  controversy  were  not  within  the 
range  of  such  a  reference,  the  objection  would  be  fatal. 
2  Dickens  702,  S.  C.  In  Mitchell  vs.  Harris  2  Vesey  Jr.  129 : 
4  Brovm  812,  on  a  bill  of  discovery  in  aid  of  an  action  of 
covenant,  a  plea  of  a  clause  in  the  articles  that  any  dispute 
should  be  referred^  was  overruled.  And  there,  the  Lord 
Chancellor  said,  that  where  there  was  an  express  agree- 
ment that  there  should  be  no  suit  at  law  or  in  equity ^  the  parties 
should  not  proceed  contrary  to  their  agreement,  but  he 
said  that  there  was  no  case  in  which  an  agreement  to  refer  had 
been  set  up  as  a  bar  to  an  action ;  that  such  an  agreement 
would  not  stop  a  court  of  law;  and  that  there  never  had 
been  an  idea  of  a  bill  to  enjoin  a  party  from  proceeding 
at  law,  under  a  notion  of  giving  specific  eflfect  to  such  a 
covenant  when  the  parties  were  proceeding  at  law.  And 
this  opinion  of  Lord  Loughborough  certainly  conforms  to 
the  decision  in  KiU  vs.  HoUisterj  1  Wilson  129.  It  may 
also  be  remarked  that  he  observed  that  Half  hide  vs.  Fenning 
was  a  singular  case,  and  stood  in  opposition  to  the  case  in 
Atkyns,  whi^'h,  he  said,  was  a  clear  authority,  though  the 
reporter  had  mistaken  Lord  Hardwicke's  reasons  ;  and 
that  such  a  clause  could  not  by  possibility  stop  the  discov- 
ery. In  1  V.  ^  B.  164,  decided  in  1812,  Lord  Eldon 
refased  to  interpose,  till  the  parties  had  tried  the  redress 
provided  by  the  articles;  but  he  declared  that  if  the 
means  of  redress  were  not  sufficient,  the  Court  might 
interfere.  Now,  what  are  the  means  of  redress  provided 
for  here  ?  That  on  the  expiration  of  the  partnership  an 
inventory  shall  be  made  by  persons  named  by  the  parties. 
That  is  the  whole  amount  of  their  duty.  There  is  not  a 
single  point  in  controversy  which  falls  within   the  range 


Digitized  by 


Google 


88         Fennimorb,  Admr.  d.  b.  n.,  v.  Rahow,  Ex'r. 


Syllabas. 


of  this  reference.  Not  one  of  them  is  provided  for.  The 
agreement  is  totally  silent  in  these  particulars  ;  and  it 
would  be  a  strange  perversion  of  the  spirit  and  words  of 
the  articles  to  force  the  parties  to  an  arbitration  of  the 
matters  brought  into  controversy  by  this  bill  and  answer, 
because  the  parties  had  agreed  that  in  certain  events  arbi- 
trators should  make  an  inventory.  Not  one  of  the  cases 
goes  the  length  to  support  this  objection  of  the  defendants ; 
and  it  is  very  clear  that  the  jurisdiction  of  this  Court  can- 
not be  ousted,  or  rather  suspended,  unless  the  parties  had 
unequivocally  so  intended,  and  had  substituted  a  mode  ot 
decision  by  arbitrators  of  the  several  matters  in  contro- 
versy. 

The  defence  set  up  by  way  of  plea  was  over- ruled.  Upon 
the  merits  of  the  cause  the  Chancellor  decreed  with  the 
complainant  for  an  account.  The  decree  was  afterwards 
affirmed  by  the  High  Court  of  Errors  aud  Appeals  at  the 
June  T.  1820. 


John  Fbnnimorb,  adm'r  d.  b.  n.  of  Richard  Rahow,  dec'd, 

vs. 

Abraham  Rahow,  ex'r  of  Lbvi  Staats,  dec'd. 

New  CasOe,  Aug.  T.  1819. 

A  re-hearing  after  decree  made,  will  not  be  granted  for  the  purpose  of 
examining  witnesses,  or  of  admitting  newly  discovered  evidence,  as  to 
matters  which  were  in  issue  in  the  cause  iis  originally  heard. 

Practice  stated  at  large  with  respect  to  petitions  for  re-hearing  ;  also,  as  to 
supplemental  bills  and  bills  of  review. 
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Bill  in  Equity.     Motion    for  order    to  revive  fob 

WANT    op     answer    TO    BILL       OF   REVIVOR.      PETITION     FOB 

EBHBARING. — This  wRs  a  bill  of  revivor.  The  original  bill 
waa  heard  at  the  August  Term,  1817,  in  the  lifetime  of 
Levi  Staats,  the  present  defendant's  testator,  and  a  decree 
was  then  made  against  Staats  for  the  payment  of  £92.7.6. 
Under  the  bill  of  revivor,  the  defendant  appeared  at  the 
April  Term,  1819,  by  N.  Van  Dyke,  Esq.,  his  solicitor,  and 
was  ruled  to  answer  in  three  months,  or  attachment.  At 
the  expiration  of  the  three  months,  without  an  answer 
being  filed,  the  complainant's  solicitor  moved  for  an  order 
to  revive.  Previous  to  this  motion,  at  the  April  Term, 
1819,  a  petition  of  the  defendant  for  a  re-hearing  of  the 
original  cause  had  been  filed. 

RogerSy  for  the  motion  to  revive. 

Upon  the  rule  answer  and  no  answer  put  in,  we  are 
entitled  to  revive  on  motion.  1  Harrison's  Ch.  Pr.  180  : 
Choper's  Eq.  PI  72  :  Hinds'  Ghanc.  Prac.  48  :  8  P.  Wms. 
348. 

RiDOBLY,  Chancellor.-  -  As  default  has  been  made  in  put- 
ting in  an  answer,  and  as  it  is  presumed  that  defendant  can 
show  no  cause  against  the  revival  of  this  suit,  let  it  be 
revived,  though  no  answer  has  been  filed.  The  authori- 
ties cited  fully  justify  this  course.  And  this  will  not  pre- 
clude a  re-hearing,  if  a  re-hearing  shall  be  proper.  See  1 
Harrison,  CL  Pr.  487. 

The  order  of  revival  was  made  as  follows  :    / 

"And  now  to  wit,  this  27th  day  of  August,  1819,  upon 
"  motion  of  the  solicitor  upon  the  part  of  the  complainants, 
"  and  it  appearing  to  the  Chancellor  that  the  said  defendant 
**  hath  not  answered  the  said  bill  of  complaint  according  to 
**  the  rule,  nor  shown  any  cause  against  the  prayer  of  the 

12 
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"  said  bill ;  It  is  ordered  by  the  Chancellor,  that  the  said 
"  suit,  proceedings  and  decree,  in  the  said  bill  of  revivor 
"  mentioned  and  set  forth,  stand  revived." 

And  it  IS  further  ordered,  that  the  said  defendant  pay  the 
costs  of  this  suit  out  of  the  estate  of  the  said  Levi  Staats, 
or  that  attachment  issue. 

Note.  The  payment  of  costs  oat  of  the  estate  of  Levi  Staats  was 
objected  to  bj  Mr.  Van  Djke,for  that  the  Executor, Rahow,  maj  not  haye, 
and  there  may  not  be,  any  estate  of  Levi  Staats  to  pay  the  costs.  The 
Chancellor  said  that  if  it  should  so  appear  on  the  party's  being  brought  in 
on  a  writ  of  attachment,  that  it  would  be  a  sufficient  reason  to  discharge 
him  from  the  attachment. 


Afterwards,  on  another  day,  the  same  cause  came  before 
the  Chancellor,  upon  the  petition  of  Abraham  Batiow,tbe 
present  defendant,  for  a  re-hearing.  The  petition  set  forth 
that  in  the  original  suit  no  testimony  was  taken,  nor  wit- 
nesses examined  on  the  part  of  Levi  Staats,  the  then  defen- 
dant ;  that  said  Levi  did  not  know  of  any  person  who  could 
testify  to  facts  material  in  the  cause,  Ac. ;  that  an  appeal 
had  been  taken  but  not  prosecuted ;  that  the  petitioner, 
the  present  defendant,  has  discovered  that  there  are  wit- 
nesses who  can  testify,  and  he  refers  specially  to  Robert 
White,  Abraham  Staat«,  and  Gideon  Emory,  who  are  com- 
petent to  prove,  &c.  Prayer,  to  open  decree  and  grant  a  re- 
hearing.      » 

Van  DykSy  for  the  petitioner,  cited  2  Atk.  152,  529. 

RiDGBLY,  Chancellor. — This  petition  for  re-hearing, 
states  that  no  testimony  was  taken,  nor  any  witnesses 
examined  by  Levi  Staats,  before  the  hearing  of  this  cause, 
and  that  he  knew  of  no  person  who  could  testify  in  support 
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of  his  claim,  and  the  allegations  in  his  answer ;  and  farth- 
er, that  the  petitioner,  Abraham  Rahow,  executor  of  Levi 
Staats,  has  since  the  death  of  said  Levi,  discovered  that 
there  are  witnesses  who  can  testify  to  facts  materially  con- 
nected with  the  caase.  In  this  petition  there  is  no  allega- 
tion of  a  discovery  of  new  matter  since  the  making  the 
decree,  which  was  in  being  at  the  time  but  was  not  known 
to  the  party  until  afterwards,  and  therefore,  2  Atk  162,  629, 
does  not  apply.  The  petition  goes  on  the  ground,  that  the 
party,  since  the  making  the  decree,  has  discovered  witness- 
es who  can  testify  to  the  facts  of  the  cause.  The  facts  were 
as  well  known  to  the  party  before  the  decree  was  made,  as 
they  now  are  to  his  executor.  He,  in  his  life  time,  and 
prior  to  the  decree^  never  examined  a  single  witness  ;  and  he 
cannot,  consistently  with  the  course  of  proceedings  in 
chancery,  now,  after  the  decree  is  made,  and  after  publi- 
cation, and  the  proof  in  the  cause  is  known,  go  into  an 
examination  of'other  witnesses,  as  to  the  matters  then  in 
issue  between  the  parties.  A  re-hearing  saves  the  necessity 

01  an  appeal,  (2  Mad.  Ch.  Pr.  483)  and  is  instead  of  an 
appeal  On  an  appeal  no  other  testimony  can  be  received 
than  what  was  read  at  the  hearing ;  neither  can  it  on  a 
re-hearing.  A  re-hearing  confines  the  Court  to  the  case 
and  testimony  as  they  existed  at  the  original  hearing  ; 
otherwise,  there  would  be  manifest  danger  of  perjury  and 
sabornation  of  perjury. 

If  there  be  new  facts  a  supplemental  bill  should  be  filed. 

2  Mad.  Ch.  Pr,  619.  Supplemental  Bills  are  brought 
upon  a  discovery  of  any  new  matter,  since  the  original  bill 
and  answer  and  the  proceedings  had  in  the  cause,  in  order 
to  supply  the  defect  in  some  former  proceedings,  where  it 
is  too  late  to  amend  the  same.     1  Harrison's,  Ch.  Pr.  123. 

And  when  a  supplemental  bill  is  brought  after  pubUca- 
Hon,  the  Court  never  gives  the  party  leave  to  examine  wit- 
nesses to  any  thing  that  was  in  issue  in  the  former  cause, 
by  reason  of  the  manifest  danger  of  subornation  of  perjury 
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and  it  is  irregular  to  examine  witnesses  to  a  matter  that  was 
in  issue  and  not  proved  in  the  original  cause  ;  and  such  proof  is 
not  to  be  read.  1  Harrison's  Ch.  Pr.  123.  On  a  supplemental 
bill  an  addition  may  be  made  to  the  first  interrogatory,  so 
as  the  new  interrogatory  contain  nothing  but  what  relates 
to  the  supplemental  matter.     1  Harrison' Sy  Ch.  Pr.  124. 

And  if  the  Chancellor  errs  in  his  decree  upon  a  matter 
of  fact,  this  decree  is  final,  and  cannot  be  reviewed ; 
because  the  parties  cannot  go  into  a  new  examination  of 
witnesses  now  ;  for  after  publication  this  may  not  be  done.  1 
Harrison*s  Ch.  Pr.  452.  But  if  the  Chancellor  errs  in  hie 
conscience  upon  a  matter  of  fact  proved  before  him,  there 
may  be  review  of  this  matter,  because  there  needs  no  new 
examination ;  but  this  may  be  reviewed  upon  the  old  dep- 
ositions, which  is  usual.     Harrison's  Ch.  Pr.  452 ;  vide  187. 

Now,  if  neither  supplemental  bills  nor  bills  of  review 
can  be  supported  without  the  discovery  of  some  new  fact ; 
and  if,  on  such  bills,  no  new  examination  can  be  made  in 
the  matter  that  was  in  issue  in  the  original  cause,  it 
cannot  be  done  on  a  re-hearing. 

A  re-hearing  does  not  throw  a  cause  open  to  a  new 
inquiry  and  a  new  examination  of  witnesses ;  but  it  is  a 
reconsideration  of  all  the  matters  and  testimony  as  they 
stood  at  the  original  hearing. 

I  should  be  perfectly  willing  to  re-hear  this  case,  and  to 
correct  any  mistake  in  the  original  decree,  if  there  is  any 
mistake ;  but  the  party  never  can  have  leave  to  examine 
new  witnesses  to  the  matters  that  were  then  in  issue,  and 
then  tried.  This  is  a  most  dangerous  doctrine.  The  pre- 
cedent would  lead  to  the  greatest  injustice.  In  such  case, 
a  party  would  have  only  to  lie  by,  until  he  knew  theprooft 
of  his  opponent  and  the  decision  of  the  Chancellor,  and 
then  come  forward  with  a  flood  of  contradictory  testimony, 
calculated  rather  to  meet  the  testimony  originally  given, 
and  not  to  elucidate  the  truth.     This  would  be  subversive 
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of  all  justice,  and  would  finally  destroy  the  whole  system 
of  equity. 

A  new  examination  of  witnesses  cannot  be  allowed, 
and  therefore  the  petition  is  dismissed. 

Note.  As  this  case  now  stands  an  ike  face  of  the  reeordj  the  decree  in 
the  original  caase  woald  seem  to  have  been  enrolled  and  signed  before  the 
petition  for  a  re- hearing  was  presented.  Bat  the  objection  which  this  fact 
wonld  have  afforded  against  entertaining  the  petition  for  a  re-hearing  was 
not  taken.  It  is  to  be  inferred  that  the  decree  in  the  cause  remained  still 
in  paper,  and  so  was  open  to  a  petition  for  re-hearing. 


John  Van  Dyke,  Abraham  Van  Dyke,  Thomas  Robinson 
AND  BusAN  his  wife,  late  Susan  Van  Dyke  and  Eliza 
Van  Dyke. 

vs. 
Xbnsey  Johns. 

New  CasOe,  Aug.  T,   1819. 

The  defendant,  an  adm'r  of  N.  V.  D.,  dec'd,  sold,  pursuant  to  an  order  of 
the  Orphans'  Court,  certain  lands  of  his  intestate,  for  the  payment  of 
debts.  At  the  sale  the  lands  were  bid  off  by  G.  M.,  for  the  defendant 
and  at  his  request.  The  sale  being  returned  to  the  Orphans'  Court 
and  confirmed  by  it,  the  lands  were  conveyed  by  the  defendant,  as 
adm'rofthe  intestate,  to  G.  M.  the  bidder,  and  were  subsequently 
re-conveyed  by  G.  M.  to  the  defendant,  in  fee  simple.  Upon  a  bill 
filed  by  the  heirs  at  law  of  N.  V  D.,  dec'd,  the  intestate,  to  charge 
the  lands  with  a  trust  for  their  benefit :  Hdd, 

1.  That,  upon  the  evidence,  there  was  no  express  trust  ef  the  lands  for  the 
heirs  at  law — ^there  being  no  proof  of  any  declaration  of  trust  between 
the  parties ;  neither  of  any  declaration  in  writing,  un9er  the  Statute  of 
29,  Car.  IL  Ch.  8  ;  nor  of  any  declaration  by  parol,  supposing  that 
Statute  not  to  be  in  force  in  this  State. 


Digitized  by 


Google 


94  Van  Dteb,  bt  al.,  v.  Johns. 


Statement  of  the  case. 


2.  That  there  was  no  trust  by  Ugal  trnpUeeUion— there  being  no  considera- 
tion between  the  parties  which  is  necessaiy  in  order  to  raise  a  use 
upon  a  legal  estate  created  bj  deed  of  bargain  and  sale — by  which 
mode  of  conyeyance  the  present  title  was  made. 

8.  That  the  rule  of  equity  that  a  trustee  cannot  purchase  the  trust  estate  is 
subject  to  some  limitations.  The  English  decisions  seem  to  hold  that 
such  purchase,  made  through  a  third  person,  where  creditors  are  the 
cetiuia  que  trusty  may  afterwards  be  sanctioned  by  the  Courti  with  the 
assent  of  a  majority  of  the  creditors.  In  the  present  case,  the  estate 
of  the  decedent  being  insolvent,  his  creditors,  supposing  there  to  be  a 
trust,  are  cestuis  que  trust,  prior  in  right  to  his  heirs  at  law.  The 
creditors  have  never  objected  to  the  sale  and  are  not  parties  to  this 
suit.  The  interest  of  the  creditors  and  their  non  joinder,  are  alone  a 
fatal  objection  to  the  bill. 

4.  That  any  equity  of  the  complainants  would  have  been  lost  by  long  delay 

and  acquiescence  in  the  defendant's  title — ^the  bill  having  been  filed 
nearly  thirty  years  after  the  lands  were  conveyed  to  the  defendant,  and 
twelve  years  after  the  youngest  of  the  heirs  at  law  had  attained 
twenty-one  years  of  age. 

5.  That  the  confirmation  of  the  sale  by  the  Orphans'  Court,  on  the  return 

thereof,  was  conclusive  of  title  under  the  same,  except  upon  appeal. 
The  Orphans'  Court  is  a  court  of  public  and  general  jurisdiction,  and 
its  proceedings  cannot  be  impeached  collaterally. 

Bill  in  equity,  to  enforce  a  trust  of  &bal  estate. — 
The  defendant,  Kensey  Johns,  as  the  administrator  of 
Nicholas  Van  Dyke,  deceased,  sold,  in  execution  of  an 
order  of  the  Orphans'  Court  of  New  Castle  County,  cer- 
tain real  estate  of  the  decedent,  for  the  payment  of  his 
debts.  The  order  for  the  sale  was  granted  by  the  Orphans' 
Court  on  the  21st  July,  1789,  upon  the  petition  of  the 
defendant  as  administrator,  in  the  usual  form,  setting  forth 
the  insufficiency  of  the  personal  estate  of  the  decedent  to 
discharge  his  debts  and  praying  an  order  for  the  sale  of 
his  real  estate  pursuant  to  the  statute  in  that  behalf.  The 
premises  were  exposed  to  sale,  in  several  parcels,  on  the 
8rd  October  next  following,  and  the  whole  were  struck  off 
to  George  Monro,  he  being  the  highest  and  best  bidder 
therefor,  at  the  gross  sum  of  £1,617.  There  were  written 
conditions  of  sale  in  the  usual  form,  specifying  the  terms 
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and  mode  of  payment  of  the  purchase  money  and  the  time 
for  the  delivery  of  possession  of  the  premises.  The  right 
to  purchase  at  the  sale,  either  directly  or  by  a  third  per- 
son, was  not  granted  to  the  administrator  by  the  Court, 
nor  reserved  in  the  conditions  of  sale,  nor  was  any  such 
purpose  publicly  announced  at  the  sale.  The  administra- 
tor made  due  return  of  the  sale  to  the  Orphans'  Court  on 
the  6th  October,  1789  ;  and,  no  one  appearing  to  object, 
the  same  was  confirmed  by  the  Court.  On  the  12th  Octo- 
ber, 1789,  the  defendant,  as  administrator  of  Nicholas 
Van  Dyke,  dec'd,  executed  and  delivered  to  George  Monro, 
as  the  purchaser,  a  deed  conveying  to  him  the  interest 
and  estate  of  the  decedent  in  the  premises  sold,  and  on 
the  next  day,  the  18th  October,  George  Monro  re-conveyed 
the  same  premises  to  the  defendant,  his  heirs  and  assigns. 
The  administrator,  in  an  administration  account  passed 
the  6th  April,  1790,  duly  charged  himself  with  the  amount 
of  the  purchase  money,  to  wit,  the  sum  of  £1,617. 

The  present  bill  was  filed  on  the  29th  August,  1817,  by 
the  complainants,  as  children  and  heirs  at  law  of  the  dece- 
dent, Nicholas  Van  Dyke.  All  the  surviving  children 
joined  in  the  bill  except  Nicholas  Van  Dyke,  the  oldest 
son,  and  Ann,  the  wife  of  the  defendant,  who  was  a  daugh- 
ter of  the  decedent.  It  set  forth  the  facts  already  stated, 
touching  the  decease  of  Nicholas  Van  Dyke,  the  grant  of 
administration  of  his  estate  to  the  defendant,  the  application 
by  him  for  an  order  of  the  Orphans'  Court  to  sell  the 
decedent's  real  estate,  the  granting  of  the  said  order,  the 
sale  of  the  premises,  the  return  and  confirmation  of  said 
sale,  the  conveyance  of  the  premises  to  George  Monro  as 
the  purchaser,  and  the  re-conveyance  of  the  same  to  the 
defendant.  The  bill  then  charged,  that  George  Monro  bid 
at  said  sale  on  behalf  of  the  administrator  and  at  his  request; 
that  Monro  was  only  a  nominal  purchaser,  whose  name 
was  used  as  the  mere  medium  for  conveying  title  to  the  ad- 
ministrator ;  and  that  the  defendant  represented  to  Monro, 
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as  well  as  to  other  persons  present  at  the  sale,  that  his  object 
in  seeking  to  buy  in  the  real  estate  was  to  benefit  the  heirs 
of  the  decedent  and  not  for  his  own  advantage.  The  bill 
insisted  that "  the  administrator  acting  as  a  trustee  in  rela- 
^'  tion  to  said  real  estate  and  the  sale  thereof,  no  purchase 
"  made  by  said  administrator  to  enure  to  his  own  benefit 
"  could  be  valid,  or  could  be  supported  on  any  principle  of 
"  equity ;  it  being  an  equitable  rule  that  he  who  undertakes 
^'  to  act  for  another  in  any  matter,  shall  not,  in  the  same 
"  matter,  act  for  himself ;  from  which  is  evidently  deduci- 
^^  ble  the  natural  inference  that  a  trustee  to  sell  shall  not 
"  gain  any  advantage  by  becoming  himself  the  purchaser." 
The  complainants,  therefore,  claimed  that  in  equity  a 
trust  of  the  lands  purchased  was,  by  the  very  nature  of  the 
transaction,  implied  for  the  benefit  of  those  whose  interests 
were  entrusted  to  the  defendant.  The  prayer  of  the  bill 
was,  that  the  defendant  might  be  decreed  to  be  a  trustee  of 
the  lands  and  premises  purchased  by  him;  that  he  should 
hold  the  same  in  trust  for  the  benefit  of  the  complainants  ; 
and  that  he  should  account  to  them  for  the  rents,  issues 
and  profits  thereof;  and  for  general  relief.* 

The  answer  of  the  defendant  admitted  the  general  facts 
set  forth  in  the  statement  of  the  case  above  given,  as  they 
occurred  from  the  decease  of  Nicholas  Van  Dyke,  until  the 
sale  of  his  real  estate  b;  the  defendant  as  his  administrator. 
The  answer  was  very  voluminous  in  its  statements,  many 
of  which  did  not  prove  to  be  material  to  the  question?  de- 
cided by  the  Chancellor.  The  main  issue  of  fact,upon  which 
the  controversy  ultimately  turned,  was  upon  the  defendant'? 
denial  of  the  allegation  made  in  the  bill,  touching  the  object 

*Iii  addition  to  the  case  made  by  the  bill  respecting  the  real  estate,  there 
were  allegations  of  errors  in  the  accounts  of  the  administrator  touching  the 
personal  estate,  and  a  prayer  for  a  further  account  of  the  personal  estate. 
But  this  branch  of  the  case  was  not  urged  in  the  argument,  and  passed  with- 
out notice  by  the  Court  It  is.  therefore,  omitted  from  this  report  it  being 
wholly  distinct  from  the  main  subject  at  issue,  viz  :  the  alleged  trust  of  the 
real  estate. 
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for  which  he  had  purchased  the  premises  in  dispute.  The 
defendant  positively  denied  that  he  made  said  purchase  for 
the  benefit  of  the  heirs  at  law  ot  the  decedent,  Nicholas 
Van  Dyke,  or  that  at  the  sale  of  the  premises  he  rep- 
resented to  George  Monro,  or  to  any  other  person  or 
persons,  that  he  was  seeking  to  buy  in  the  premises  for 
the  decedent's  heirs  at  law.  And  the  defendant  alleged 
that  he  boaght  the  premises  in  good  faith  on  his  own 
account,  and  had  raised  the  means  of  paying  the  purchase 
money  by  the  sale  of  his  own  real  estate  previously  held. 
The  answer  further  alleged  that  the  sale  of  the  premises  in 
controversy  was  conducted  fairly ;  that  many  persons 
attended  ;  that  there  was  a  competition  in  bidding,  chiefly 
among  creditors  ;  that  an  agent  attended  for  the  purpose 
of  securing  some  particular  debt ;  that  a  certain  Mary 
Laroux,  a  wealthy  creditor,  was  present  and  active  in  bid- 
ding; and  that  the  premises  sold  for  as  much  as  could 
prudently  have  been  given  tor  them,  under  the  circum- 
stances, one  farm  being  encumbered  with  a  dower,  and  the 
whole  being  in  bad  repair  without  means  to  improve  them  ; 
that  it  was  certain  the  amount  of  sales  was  at  least  one  half 
more  than  it  would  have  been  if  the  defendant  had  not 
interfered,  but  had  left  the  estate  to  be  sold  by  the  sheriff; 
that  no  objection  had  been  made,  on  the  return  of  the 
sale,  by  any  creditor  or  other  person ;  that  the  value  of 
the  lands  was  better  known  then  than  it  is  now. 

The  answer  farther  set  forth,  at  great  length,  a  history 
of  the  Van  Dyke  family,  of  the  decedent's  insolvency,  of 
the  defendant's  transactions  with  the  family  and  his  efforts 
to  aid  them,  of  his  negotiations  with  the  creditors  to  save 
the  estate  from  sacrifice,  of  the  circumstances  under  which 
he  coDsented  to  become  the  administrator,  the  mode  in 
which  he  raised  the  purchase  money  of  the  real  estate  in 
controversy,  and  other  matters  which,  as  they  do  not  bear 
upon  the  questions  treated  in  the  opinion  of  the  Chancel- 
lor, are  not  here  set  forth. 

13 
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Besides  the  defence  upon  the  merits  before  stated,  the 
answer  insisted  upon  several  other  grounds  of  defence,  as 
follows  :  1.  That  the  widow  and  all  the  heirs  of  the  dece- 
dent had  always  recognized  his  title  to  the  real  estate,  and 
had  ratified  and  confirmed  the  same  by  sundry  acts,  which 
were  in  the  answer  particularly  set  forth.  2.  That  the 
heirs  had,  for  a  long  series  of  years,  silently  and  without 
any  notice  of  their  pretended  claim,  permitted  the  defend- 
ant to  expend  large  sums  of  money  continuously  in  the 
repair  and  improvement  of  the  real  estate.  8.  That  the 
complainant  had  a  remedy  at  law.  4.  That  the  remedy  of 
the  complainants  (if  any)  was  extinguished  by  lapse  of 
time ;  and  the  defendant  claimed  the  benefit  of  the  several 
acts  of  limitation  of  the  State  of  Delaware. 

Issues  were  joined  and  depositions  taken  by  both  parties. 
The  only  evidence  material  to  the  issues  of  fact  raised  and 
considered  by  the  Chancellor,  was  that  of  Q-eorge  Monro, 
the  bidder  at  the  sale.  His  testimony  is  fully  set  forth  in 
the  opinion  of  the  Chancellor. 

The  cause  came  before  the  Chancellor,  at  the  April 
Term,  1819,  for  a  hearing  upon  the  bill,  answer,  exhibits 
and  depositions.  After  the  reading  of  the  record  the  case 
was  submitted  to  the  Chancellor  upon  written  arguments 
by  counsel.* 

Beady  Sr.y  McLane  and  Ready  Jr.y  for  the  complainants. 

The  defendant  is  chargeable  with  a  trust  of  these  lands 
on  two  grounds  ; 

1.  The  trust  is  express.  George  Monro  purchased  the 
property  expressly  for  the  widow  and  children.  He  con- 
veyed  it  without  consideration    to  the    defendant,   who 

«The  arguments  of  coansel  in  this  case  are  drawn  out  at  considerable 
length,  and  embrace  many  points  which  were  not  considered  in  the  opinion 
of  the  Chancellor.  The  present  report  is  an  abstract  only  of  the  arguments 
upon  questions  ultimately  decided. 
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thereby  took  it  subject  to  the  trust  with  which  Monro's 
purchase  clothed  it.  The  defendant  is  affected  by  the  acts 
and  understanding  of  George  Monro,  because  it  was  at  his 
instance  and  request  that  Monro  made  the  purchase. 
The  proof  of  what  is  here  stated  is  found  in  the  positive 
testimony  of  George  Monro,  corroborated  by  the  general 
circumstances  of  the  case.     But, 

2.  The  trust  is  conclusively  established  by  legal  implica- 
tion. The  rule  of  equity  is,  that  a  trustee  cannot  be  a  pur- 
chaser of  the  estate  which  he  holds  in  trust.  2  Powell  on 
Omt  195  :  2  Fonb.  Eq,  187  :  7  Bac.  Abr.  {Wilson's  Ed'n), 
Uses  and  Trusts^  181-2  :  Newland  on  Cont  459  :  1  Mad. 
Ch^  JPr.  91 :  Sugd.  on  Vend.  891.  This  is  a  rule  of  public 
policy,  depending,  not  upon  the  circumstances  of  the  case, 
but  upon  general  principles.  However  honest  the  circum- 
stances of  any  individual  case,  the  general  interests  of  jus- 
tice require  tKe  purchase  to  be  avoided;  Lord  Eldon,  in 
8  Ves.  Jr.  845.  The  reason  is,  "  emptor  emit  quam  minimo 
potest  ;  vendor  vendit  quam  maximx)  potest."  There  need  be 
no  proof  of  fraud  or  circumvention.  It  is  the  character 
sustained  by  the  purchaser  which  is  the  foundation  of  the 
rule.  JEx  parte  Bennet^  10  Ves.  Jr.  385 :  Sanderson  vs.  Wal- 
ker, 13  Ves.  Jr.  603  :  1  Sch.  ^  Lef.  127  :  2  Binn.  Rep.  296  : 
Zib.  54.  In  Cookson  vs.  Whelpdale^  1  Ves.  Sr.  9,  the  valid- 
ity of  a  purchase  by  a  trustee  was  made  to  depend  upon 
the  assent  of  a  majority  of  the  creditors.  But  that  limita- 
tion upon  the  rule  has  since  been  strongly  disapproved  of 
by  Lord  Eldon,  in  Ex  parte  Lacey,  6  Ves.  Jr.  628.  With 
respect  to  persons  not  sui  juris  the  rule  is,  if  possible,  the 
more  stringent.  In  such  cases,  the  trustee  can  make  him- 
self a  purchaser  only  by  filing  a  bill  in  equity  and  obtain- 
ing the  sanction  of  the  Court.  Campbell  vs.  Walker ,  5 
Ves.  Jr.  678  :  Sugd.  on  Vendors  401. 

But  it  is  objected  that  the  proceedings  in  the  Orphans' 
Court  preclude  inquiry  into  the  sale.  To  this  we  answer 
that  the  Orphans'  Court  has  no  jurisdiction  of  frauds  and 
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trusts.  The  claim  of  the  complainants  is  not  inconsistent 
with  the  proceedings  in  the  Orphans'  Court.  It  only 
seeks  to  set  up  a  trust  founded  on  those  proceedings.  The 
deed  to  the  defendant  conveying  the  estate  to  which  the 
trust  attaches,  was  executed  subsequently  to  the  proceed- 
ings referred  to.  It  may,  however,  be  well  argued  that 
proceedings  of  the  Orphans'  Court  can  be  examined  in  a 
collateral  suit.  It  is  a  court  of  limited  and  special  juris- 
diction, created  by  statute.  Messenger  vs.  Kentner,  4  Binn. 
Rep.  104  :  Snt/der  vs.  Snyder,  6  *.  490. 

Another  defence  rests  on  the  Acts  of  Limitation,  or 
the  equitable  bar  by  analogy  to  them.  But  equity  does 
not  apply  these  acts  to  trusts,  and  no  length  of  time  will 
bar  a  fraud.  1  Fanb.  Eq.  328-9  :  1  Mad.  Ch.  Pr.  68,  75  : 
Viner's  Abr.  Tide  Account,  D.  A.  pi.  7  :  S  Atk.  180  :  2  Ves. 
Jr.  581 :  2  Freem.  Ch.  55  :  1  P.  Wms.  354.  The  various  acts 
of  the  complainant  relied  on  to  show  an  acquiescence  in 
the  defendant's  title  are  at  most  equivocal,  and  are  accounted 
for  by  ignorance  of  their  rights  and  confidence  in  the 
defendant,  who  was  their  brother-in-law.  He  understood 
from  the  beginning  the  legal  bearing  and  effect  of  all  that 
was  done,  and  it  was  his  duty  to  put  them  in  the  way  of 
ascertaining  and  asserting  their  rights.  He  cannot,  under 
such  circumstances,  take  advantage  of  their  acts  of  ieno 
ranee. 

Black,  Rodney  H.  M.  Ridgely  and  T.  ClayUm,  for  the  de- 
fendant. 

There  is  no  testimony  to  warrant  the  allegation  of  an 
express  trust.  The  only  evidence  on  this  subject  is  that  of 
George  Monro,  who  does  not  pretend  to  state  that  he  ever 
heard  the  defendant  say,  or  insinuate,  or  givt  out,  that  he 
purchased  for  the  widow  and  children.  What  they  mav 
have  imagined  or  conjectured,  or  what  may  have  been 
rumored,  is  not  evidence.     The  trust  must  be  established 
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by  positive  and  legal  proof.  AH  the  circumstances  of  the 
parties,  render  sach  a  trust  improbable,  if  not  absurd.  The 
estate  of  Nicholas  Van  Dyke  was  insolvent ;  the  widow  left 
with  a  family  of  small  children  and  utterly  without  means 
to  purchase  the  property.  The  defendant  was  at  that  time 
a  young  man,  himself  without  fortune,  and  he  sacrificed 
his  own  property  and  embarrassed  himself  to  make  the 
purchase.  It  cannot  be  imagined  that  he  intended  the 
lands  as  a  gratuity  to  the  family,  and  as  little  can  it  be  sup- 
posed that  they  were  expected  to  pay  for  them. 

With  respect  to  the  alleged  implied  trust,  there  is  no  rule 
in  England  that  a  purchase  by  a  trustee  shall,  under  no 
circumstances,  be  valid.  1  Ves,  Jr.  678.  The  extent  of 
the  rule  is  that  the  cestui  que  trust  may  come  in,  within  a 
reasonable  time,  and  have  a  re-sale.  After  a  great  length 
of  time, — the  party  lying  by — the  court  will  not  suffer  the 
cestui  que  trust  to  come  in  and  speculate,  Ibid  682  ;  or,  if  acts 
be  done  confirming  the  title,  the  Court  will  not  interfere. 
Ibid,  680.  In  this  case,  the  complainants  have  lain  by. 
The  defendant  has  been  suffered  to  improve  the  estate,  and 
lay  out  large  sums  of  money  upon  it.  By  numerous  acts 
they  have  recognized  the  defendant's  title.  To  allow  thein 
now,  after  the  lapse  of  nearly  thirty  years,  to  come  forward 
and  assert  a  title,  would  be  a  fraud  on  the  defendant.  1 
Fmb,  Eq.  830-81  :  4  Bro.  Ch.  Rep.  268 ;  Newland  m  Cant. 
467. 

Besides  our  denial  of  any  trust,  express  or  implied,' 
there  are  several  distinct  defences  to  the  whole  case.  One 
of  these  arises  out  of  the  fact  that  the  lands  in  question 
were  sold  for  the  payment  of  Nicholas  Van  Dyke's  debts, 
which  still  remain,  to  a  large  amount,  unpaid ;  and  that 
his  creditors  would  be  the  only  persons  interested,  and  the 
real  cestuis  que  trust,  were  there  any  trust.  But  the  credi- 
tors have  from  the  beginning  acquiesced  in  the  sale,  and 
are  not  parties  to  this  suit.     This  alone  is  a  fatal  objection. 

We  further  claim  that  the  title  of  the  defendant  is  con- 
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eluded  by  the  action  of  the  Orphans'  Court.  Although, 
in  England,  it  is  true,  as  a  general  rule,  that  he  who 
undertakes  to  act  for  another  in  any  matter,  shall  not  in 
the  same  matter  act  for  himself,  the  present  case  does  not 
fall  within  the  rule.  In  this  State,  lands  are  assets  in  the 
hands  of  the  administrator  for  the  payment  of  debts  and 
may  be  sold  by  order  of  the  Orphans'  Court.  If  the 
administrator  purchases  at  such  sale  it  may  perhaps  be  a 
good  ground  to  set  aside  the  sale;  but  if,  upon  the  return 
of  the  sale,  it  is  suffered  to  be  confirmed  without  objec- 
tion and  without  appeal,  the  confirmation  is  conclusive. 
The  sale  by  an  administrator  may  be  likened  to  a  sale  by 
a  Master  in  Chancery.  Such  a  sale  being  at  open  auction, 
the  master  has  been  allowed  to  purchase.  1  Cruisers  Dig. 
551,  sec,  36.  An  administrator  or  a  master  is  not  in  the 
proper  sense  a  trustee.  The  same  confidence  is  as  essential 
in  trusts  now  as  it  was  in  uses  at  common  law.  1  OnUse's 
Dig.  492,  sec.  2.  Trustees  are  chosen  by  the  party,  and 
have  the  estate  from  confidence ;  but  an  administrator  is 
a  mere  oflGicer  of  the  law.  A  sale  by  the  one  is  absolute, 
and  no  court  has  to  pass  upon  it ;  in  the  other  case,  the 
Court  has  a  controlling  power  and  may  confirm  or  reject 
it ;  and  the  action  of  the  Court  is  conclusive. 

Lastly,  we  insist  upon  the  Act  of  Limitations.  We  do 
not  set  up  the  act  as  a  positive  bar,  but  claim  that  courts 
of  equity  will,  by  way  of  analogy,  hold  time  to  be  a  bar — 
that  equitable  rights  will  generally,  by  analogy,  be  affected 
by  lapse  of  time  in  like  manner  as  legal  rights.  2  Cruise's 
Dig.  564,  sees.  58,  54  :  1  Ves,  Jr.  678  ;  Sugd.  on  Vend.  242, 
572  :  1  Cox's  Rep.  149.  The  proposition  that  a  trust  is  not 
within  the  Act  of  Limitations,  applies  only  to  cases  between 
the  cestui  que  trust  and  his  trustee,  where  there  has  been  no 
adverse  possession.  2  Cruise's  Dig.  565,  sec.  55.  In  the 
present  case  there  has  been  an  adverse  possession  for 
nearly  thirty  years. 

In  the  case  of  Davy  and  wife  vs.  Patton's  administrator ^ 
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in  Kent,  the  Chancellor  refused  to  investigate  an  old  account 
because  it  had  been  settled  according  to  the  prevailing 
notions  of  the  times,  although  not  according  to  the  present 
acknowledged  principles  of  law.  Thirty  years  ago,  it  was 
believed  that  an  administrator  might  purchase  the  real 
estate  of  his'in testate  by  the  intervention  of  a  third  person, 
and  that  in  such  case  no  trust  resulted,  either  to  the  credi- 
tors or  to  the  heirs  at  law.  Many  estates  are  now  held 
under  such  purchases;  and  if,  after  this  lapse  of  time,  such 
titles  are  to  be  unsettled,  and  the  holders  decreed  trustees, 
it  will  open  a  wide  and  fruitful  field  of  litigation. 

RiDGBLY,  Chancellor. — Upon  two  grounds  it  is  insisted 
that  the  defendant  is  a  trustee  for  the  complainants  of  the 
real  estate  held  by  him  under  the  deed  from  George 
Monro,  who  was  the  purchaser  at  the  sale  made  by  the 
defendant  as  administrator  of  Nicholas  Van  Dyke,  dec'd^ 
viz  :  Jirsty  that  there  is  an  express  trust;  ::nd,  second,  that 
a  trust  arises  by  implication  of  law. 

First  As  to  the  express  trust.  That,  it  is  supposed,  is 
made  out  by  the  testimony  of  George  Monro.  This  wit- 
ness, after  describing  the  lands  and  stating  the  time  and 
place  of  the  sale  and  the  attendance  of  other  persons,  says 
that  he  does  not  know  whether  those  who  attended  the  sale 
thought  that  the  real  estate  was  to  be  bought  in  for  the 
widow  and  children,  for  that  he  mixed  very  little  with  the 
people  ;  that  he  knew  his  own  object  in  attending  the  sale 
and  had  little  or  no  communication  with  others.  He  went 
there  at  the  request  of  the  defendant  and  with  the  impres- 
sion that  he  was  to  buy  the  real  estate  for  the  widow  and 
children  of  Nicholas  Van  Dyke,  and  if  he  had  not  had 
such  an  impression  he  never  would  have  attended  the  sale. 
He  had  a  great  regard  for  all  the  family  and  for  the  said 
Nicholas  Van  Dyke',  and  highly  respected  his  memory.  It 
was  for  this  cause  that  he  attended  the  sale  and  wished  to 
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buy  in  the  real  estate,  for  the  benefit  of  said  Nicholas 
Van  Dyke's  widow  and  orphan  children. 

He  further  says,  that  he  does  not  know  whether  the 
defendant  represented  that  it  was  either  his  object,  or  wish, 
or  intention,  to  secure  the  said  real  estate  for  the  widow  and 
children,  nor  does  this  witness  know  whether  the  said 
defendant  made  a?M/  representation  or  explanation.  All 
that  he  (the  witness)  knows  in  this  respect  is,  that  he  had 
an  impression  on  his  own  mind  that  he  was  to  buy  in  the 
real  estate  for  the  widow  and  children,  so  that  the  property 
might  not  be  sacrificed,  but  be  used  to  the  best  advantage 
for  the  benefit  of  the  widow  and  children.  The  witness 
does  not  recollect  the  sum  he  bid  for  the  said  land,  but 
states  that  he  did  not  purchase  for  himself;  that  he  pur- 
chased for  the  defendant,  for  the  use  and  benefit  of  the 
widow  and  children,  and  that  the  defendant  did  request 
the  witness  to  bid  for  him.  The  witness  cannot  remem- 
ber the  reasons  which  the  defendant  assigned  for  this 
request,  nor  whether  he  assigned  any,  but  he  considered, 
from  the  connection  of  the  defendant  with  the  family  of 
Nicholas  Van  Dyke,  and  also  from  the  confidence  which 
the  witness  placed  in  his  intentions,  that  the  defendant 
wished  him  (the  witness)  to  attend  the  sale  for  the  purpose 
of  buying  in  the  property  for  the  widow  and  children. 
Prom  the  assurances  which  the  defendant  gave  the  witness 
that  he  should  incur  no  risk  or  difiiculty,  and  that  the  said 
real  estate  should  not  remain  on  his  hands,  but  that  the 
defendant  would  take  it  off  of  his  hands  and  secure  him, 
the  witness  bid  off  the  land,  as  he  then  thought,  for  the 
widow  and  children.  He  further  says,  that  he  never  paid 
any  consideration  for  the  said  real  estate. 

The  sale  of  this  real  estate  to  George  Monro  was  made 
on  the  3rd  October,  1789.  The  return  was  made  the  6th 
October,  1789.  Kensey  Johns'  deed  to  George  Monro,  is 
dated  the  12th  October,  1789,  and  George  Monro's  deed  to 
Mr.  Johns,  the  13th  October,  the  next  day. 
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In  an  administration  account  passed  by  Kensey  Johns 
on  the  6th  April,  1790,  he  accounted  for  £1617,  the  amount 
of  the  sums  bid  by  George  Monro.  It  appears  that  the 
proceeds  of  the  real  estate  fell  far  short  of  paying  the 
debt  of  the  decedent. 

None  of  the  other  witnesses  have  any  knowledge  that 
the  purchase  was  made  for  the  benefit  of  the  widow  and 
children  of  Nicholas  Van  Dyke.  Mr.  Stockton  rather 
contradicts  that  idea.  Mr.  Pearce  had  no  communication 
with  the  defendant  on  the  subject,  but  he  understood 
among  the  people  collected  at  the  sale,  that  the  property 
was  purchased  for  the  family  and  that  on  that  account  no 
person  would  bid. 

This  is  the  evidence  upon  which  the  express  trust  is 
supported.  If  this  evidence  is  sufficient  it  will  be  mani- 
fest that  this  trust  will  grow  out  of  the  impressions  of  the 
witness  and  not  from  any  express  declarations  of  the 
defendant.  George  Monro  attended  the  sale  with  the 
impressiou  that  he  was  to  purchase  for  the  benefit  of  the 
widow  and  children,  and  he  repeats  the  convictions  of  his 
own  mind  more  than  once  in  the  course  of  his  testimony, 
but  he  declares  that  he  does  not  know  whether  the  defend- 
ant represented  that  it  was  his  object,  or  wish,  or  inten- 
tion to  secure  the  land  for  the  widow  and  children,  nor 
does  he  know  whether  he,  the  defendant,  made  any  repre- 
sentation or  explanation.  He  does  not  remember  whether 
Mr.  Johns  assigned  any  reasons  for  desiring  him  to  attend 
the  sale  and  purchase  the  land,  but  he  considered  from  the 
connection  of  the  defendant  with  the  family  of  Nicholas 
Van  Dyke  and  also  from  the  confidence  which  the  witness 
placed  in  his  intentions,  that  Mr.  Johns  wished  him  to  at- 
tend the  sale  for  the  purpose  of  buying  in  the  property  for 
the  widow  and  children.  In  the  whole  of  this  transaction 
there  is  no  evidence  of  any  declaration  of  Mr.  Johns.  No 
terra8,no  conditions,  no  consideration,  no  limitation  nor  use 
of  the  land  is  talked  of  or  agreed  upon,  by  either  Mr.  Johns 


Digitized  by 


Google 


106  Van  Dykb,  bt  al.,  v.  Johhs. 

Opinion : — express  trnst 


or  George  Monro ;  and  yet  it  is  expected  that  the  impres- 
sions of  the  witness  shoald  be  sufficient  to  amount  to  a 
declaration  of  trust.  George  Monro  explains  how  it  hap- 
pened that  these  impressions  were  made  on  his  mind. 
He  considered,  from  the  connection  of  Mr.  Johns  with  the 
Van  Dyke  family  and  from  the  confidence  which  he  placed 
in  the  intentions  of  Mr.  Johns,  that  he  was  to  purchase  in 
the  land  for  the  widow  and  children. 

N'either  George  Monro,  nor  the  complainants,  nor  any 
one  of  Nicholas  Van  Dyke's  family,  ever  paid  any  consid- 
eration for  this  land.  The  consideration  or  purchase 
money  was  accounted  for  by  Mr.  Johns  in  his  administra- 
tion account  passed  the  6th  of  April,  1790.  Then,  no  valua- 
ble or  meritorious  consideration  ever  passed  from  George 
Monro  or  from  any  of  the  complainants  :  neither  was  any 
declaration  made  by  parol  or  in  writing  at  the  time  of  the 
sale,  nor  when  the  deeds  of  conveyance  were  executed, 
nor  at  any  other  time,  of  any  use  of  this  land  for  the  com- 
plainants. 

An  express  use  is  where  the  use  or  interest  is  openly 
declared  and  expressed  between  the  parties,  upon  the  cre- 
ation of  the  estate  whereunto  the  use  is  annexed.  Shep- 
parcTs  TouehsUmej  501.  But,  instead  of  any  declaration  or 
expression  made  between  the  parties  of  the  use  here 
claimed,  we  have  merely  the  impressions  of  George  Monro, 
without  his  knowing  that  Mr.  Johns  had  any  object,  or 
wish,  or  intention  to  secure  the  land  for  the  complainants, 
or  even  whether  he  made  any  representation  or  explana- 
tion in  relation  to  this  matter.  To  declare  this  to  be  an 
express  trust  for  the  complainants  would  be  making  the 
defendant  a  trustee  upon  the  mere  opinion  or  impression 
of  George  Monro,  without  any  proof  in  relation  to  the 
defendant.  The  whole  contract  would  be  on  one  side, 
and  the  defendant's  mind  or  intention  would  not  be 
known. 

Uses,  it  is  said,  may  be  created  by  word  or  parol  agree- 
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menty  as  well  as  by  deed  or  writing;  as  if  a  man,  by 
verbal  agreement,  in  consideration  of  money  or  the  like, 
sell  his  land  to  another,  or  agree  and  promise  that  the 
bargainee  shall  have  it  for  any  time,  althoagh  no  ase  or 
estate  will  thereby  arise  (if  it  be  a  freehold  that  is  sold) 
within  the  statute,  (27  jff.  8  c.  16,)  because  it  is  not  by 
deed  indented ;  yet  a  good  use  will  arise  at  common  law, 
and  the  bargainee  shall  have  relief  in  equity  for  his  pur- 
chase. Shep.  Touch.  508.  But  it  is  because  the  considera- 
tion, in  equity,  raises  the  use.  1  Bac.  Abr.  Bargain  and 
Saky  C.  468. 

Since  the  statute  of  29  Gar.  2  c.  8,  all  declarations  of 
trust,  except  ouch  as  arise  by  implication  of  law,  must  be 
in  writing,  and  signed  by  the  party  who  is  in  law  enabled 
to  declare  such  trust,  or  else  it  must  be  by  his  last  will  in 
writing.  If  the  English  statute  extends  to  this  State,  then 
there  could  be  no  express  trust,  because  there  is  no  such 
declaration  in  writing. 

However,  without  determining  that  matter,  I  think  that 
the  complainants  have  failed  in  establishing  any  express 
trust,  even  by  parol ;  for,  whatever  Qeorge  Monro's  inten- 
tions were,  it  was  evident  that  he  considered  himself  alto- 
gether as  the  agent  of  Mr.  Johns  in  purchasing  in  or 
bidding  off  the  land,  and  that  he  was  to  give  no  direction 
to  the  limitation  or  disposition  of  the  land.  He  paid  no 
consideration ;  he  incurred  no  risk  or  difficulty  ;  he  was 
a  mere  instrument  in  passing  the  estate  and  convey- 
ing the  legal  title  in  the  land.  He  made  no  terms ;  and, 
in  short,  it  is  evident  from  his  testimony  that  no  contract 
was  ever  made,  or  trust  declared  by,  or  between  him 
and  Mr.  Johns  for  the  use  or  benefit  of  the  complainants. 

SecoTid.  As  to  a  trust  by  legal  implication.  In  all  cases 
of  uses  and  trusts  which  are  not  within  the  statute  of 
uses,  (27  jff.  8,  c.  10,)  the  law  is  now  as  it  was  before  the 
statute  was  made,  and  all  those  matters  are  determinable 
in  chancery.   7  Bac.  Abr.  Uses  and  2VM5to,186 ;  Shep.  Touch. 
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506.  In  cases  where  uses  pass  by  transmutation  of  pos- 
session, as  by  fine,  feoffment,  or  common  recovery,  then 
the  consideration  is  not  material,  for  he  who  makes  the 
estate  may  appoint  the  use  without  any  consideration. 
But,  in  bargains  and  sales,  and  covenants  to  stand  seized  to 
uses,  it  is  otherwise ;  for  there  the  consideration  is  so  nec- 
essary that  nothing  will  pass,  neither  will  any  use  arise, 
without  a  consideration,  that  is,  some  matter  that  may  be 
cause  or  occasion  meritorious,  amounting  tt>  mutual  re- 
compense, in  deed  or  in  law — which  must  be  expressed 
or  implied  in  the  deed  whereby  the  use  is  created,  or  else 
supplied  by  averment  and  proof.  7  Bac.  Abr.  Uses  and 
Trusts,  96,  97  :  1  Bac.  Abr.  Bargain  and  Scde,  D.  469 :  Shtp. 
Touch.  570:  MUdmay's  case,  1  Bep.  Vlb,b,  176.  a  :  3  Bro. 
Ch.  Bep.  12,  13.  And  no  court  of  conscience  will  enforce 
donum  gratuitum.  In  this  respect  then,  there  can  be  no 
implied  trust ;  for  the  complainants  never  paid  any  con- 
sideration. 

But  there  is  another  rule  in  equity  relied  on  by  the 
complainants ;  that  is,that  a  trustee  cannot  be  a  purchaser 
of  the  estate  of  which  he  is  a  trustee,  and  that  this  Ia  a 
general  rule  of  public  policy  depending,  not  upon  the 
circumstances  of  the  case,but  upon  general  principles;  that 
however  honest  the  circumstances  of  any  individual  case 
may  be,  the  general  interests  of  justice  require  the  pur- 
chase to  be  avoided  in  every  case.  But,  notwithstand- 
ing the  extent  which  is  given  to  this  rule  in  English  deci- 
sions, it  is  not  there  without  some  limitation.  In  1  Ves. 
Sr.  9,  Whelpdale  vs.  Cookson,  Lord  Hardwicke  said  that  if  a 
majority  of  the  creditors  agreed  to  allow  it  (that  is,  a  pur- 
chase by  a  trustee  made  for  him  by  another  person,)  he 
should  not  be  afraid  to  make  the  precedent ;  and  in  Camp- 
bell vs.  Walker,  5  Vesey  Jr.  678,  the  Master  of  the  Rolls, 
afterwards  Lord  Alvanley,  said  that  any  trustee  purchas- 
ing trust  property  is  liable  to  have  the  purchase  set  aside, 
if,  in  any  reasonable  time,  the  cestui  que  trust  chooses  to  say 
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he  is  not  satisfied  with  it.  In  that  case  it  was  referred  to 
the  Master  to  inquire,  whether  it  was  for  the  benefit  of 
the  plaintiffs  that  the  premises  should  be  re-sold.  Also, 
in  Morse  vs.  Moyal^  12  Ves,  Jr.  355,  a  purchase  made  by  a 
trustee  was  established  under  circumstances.  So  that  the 
proposition  is  not  universally  true,  that,  at  all  times  and 
under  all  circumstances,  a  sale  made  by  a  trustee  to  him- 
pelf  is  void ;  and  the  broad  rule,  which  now  seems  to  pre- 
vail in  England,  required  years  to  bring  it  to  its  present 
maturity.  See  Sugden  on  Vendors  391,  394,  399.  It  is  not 
even  here  desired  that  this  sale  should  be  declared  void, 
but  that  the  defendant  should  be  decreed  to  be  a  trustee 
for  the  complainants  of  the  land  sold  by  order  of  the 
Orphans'  Court,  and  that  an  account  should  be  taken  of 
the  rents  and  profits.  According  to  the  general  course  of 
the  cases  in  England,  where  the  trustee  remains  in  posses- 
sion of  the  land  which  he  has  purchased  of  the  cestui  qiie 
trusty  and  the  sale  is  questioned  and  disapproved  of  by  the 
Court,  the  sale  is  declared  void ;  but  where  the  trustee 
has  parted  with  the  land  at  an  advanced  price,  he  is  made 
to  account  for  the  difference  in  value.  And  when  the  sale 
is  declared  void  or  the  difference  in  price  accounted  for, 
all  who  are  interested  in  the  estate,  the  cestui  que  trust,  heirs, 
creditors,  those  entitled  to  the  surplus,  if  any — all  come 
in  according  to  their  respective  interests.  Nothing  can 
be  more  equitable ;  for  if  the  act  of  the  trustee  is  annulled, 
all  those  in  interest — no  matter  in  what  character  or  rela- 
tion they  stand  to  or  are  connected  with  the  estate — all 
should  and  ought  to  come  in  and  be  restored  to  their  orig- 
inal condition  and  relation  to  the  estate,  as  near  as  time 
and  circumstances  will  allow. 

The  prayer  of  this  bill  could  never  be  allowed  in  its  fullest 
extent,  under  the  most  favorable  circumstances,  to  the  com- 
plainants, because,if  this  sale  should  be  declared  void,  then 
the  creditors  ot  Nicholas  Van  Dyke  must  in  the  first  place 
be  letin,for  they  have  a  superior  equity  to  the  complainants 
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and  a  better  title  in  law  to  have  that  estate  applied  to  their 
use,  and  the  complainants  could  be  entitled  only  to  the 
surplus  after  the  payment  of  the  debts.  Upon  no  principle 
whatever  can  the  heirs  claim  any  advantage  from  this 
transaction  in  exclusion  of  the  creditors.  If  the  sale  was 
void,  then  the  creditors  present  themselves  as  having  in 
law  a  superior  right,  and  if  the  sale  has  been  so  managed 
as  to  make  the  defendant  a  trustee,  he  is  a  trustee  for  the 
creditors  as  well  as  for  the  heirs,  so  that  there  can  be  no 
implied  trust  exclusively  for  these  complainants. 

But  there  are  other  reasons  that  should  have  weight  in 
the  consideration  of  this  case. 

First  J  is  the  long  delay  of  the  complainants.  The  sale 
was  made  in  the  year  1789,  now  nearly  thirty  years  ago. 
Abraham  Van  Dyke,  the  youngest  child,  was  more  than 
twelve  years  above  the  age  of  twenty-one  when  the  bill 
was  filed.  Sugden  in  his  treatise  on  Vendors,  404,  remarks, 
that  if  a  cestui  que  trust  acquiesce  for  a  long  time  in  an 
improper  purchase  by  a  trustee,  equity  will  not  a&sist  him 
to  set  aside  the  sale.  He  cites  Price  vs.  Byrn,  5  Ves,  Jr, 
681,  where  Lord  Alvanley  refused  the  aid  of  the  Court, 
because  the  bill  had  been  delayed  twenty-one  years.  There 
was  no  period  of  time  from  the  first  purchase  of  this  land  to 
the  present  moment  that  it  was  not  known  that  the  defend- 
ant was  the  purchaser.  His  deed  to  George  Monro  and 
George  Monro's  deed  to  him  were  quickly  recorded.  The 
defendant  held  the  land.  The  widow  during  her  life,  and 
several  of  the  complainants  on  their  arriving  at  age,  knew 
perfeptly  well  the  manner  in  which  the  title  to  this  land 
was  acquired,  and  there  can  be  no  pretence  to  say  that 
this  material  fact  was  not  as  well  known  within  one  twelve 
month  after  the  transaction  as  at  any  subsequent  period. 

Second,  Another  objection  to  the  relief  sought  by  this 
bill  arises  from  the  fact,  that  the  sale  was  returned  to  and 
confirmed  by   the   Orphans'  Court.     But  it  is   said  the 
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Orphans'  Court,  is  a  court  of  limited  jurisdiction,  proceed- 
ing under  the  Act  of  Assembly,  and  4  Binney's  Rep.  404  ; 
6  Binney^a  Rep.  490,  are  cited  to  show  that  a  decree  of  the 
Orphans'  Court  may  be  examined  in  a  collateral  suit.  It 
has  been  so  decided  in  Pennsylvania,  but  I  think  not  cor- 
rectly, nor  according  to  the  general  rules  of  law.  Chief 
Justice  Tilghman  in  4  Binney^  says,  if  the  question  were 
open  ( that  is,  whether  a  decree  of  the  Orphans'  Court, 
should  stand  until  it  were  reversed,)  I  should  think  it  well 
worthy  of  consideration;  but  it  has  been  otherwise  settled  in 
Pennsylvania,  and  in  6  Binney,  he  says,  it  might  be  more 
convenient  and  render  the  law  more  uniform,  if  those  pro- 
ceedings (in  the  Orphans'  Court)  were  reversible  only  on 
an  appeal ;  but  after  the  long  practice,  which  has  prevailed, 
of  inquiring  into  these  proceedings,  in  actions  of  eject- 
ment, it  is  too  late  to  attempt  an  alteration.  It  is  evident 
that  Chief  Justice  Tilghman  is  not  altogether  satisfied 
with  the  practice  in  Pennsylvania,  and  a  slight  considera- 
tion will  show  the  inconvenience  and  frequent  injustice  of 
suffering  those  proceedings  to  be  inquired  into  and 
reversed  in  every  collateral  suit. 

The  Orphans'  Court  does  not  exist  by  the  Act  of 
Assembly.  A  portion  of  the  judicial  power  of  the  Stute  is 
vested  in  the  Orphans'  Court,  and  with  respect  to  the  matter? 
over  which  it  has  jurisdiction  it  is  a  court  of  as  public  and 
general  jurisdiction  as  the  Court  of  Chancery,  the  Supreme 
Court,  or  the  Court  of  Common  Pleas.  It  would  be 
extraordinary  that  the  judgment  of  a  Justice  of  the  Peace 
should  be  unimpeachable  until  reversed  on  a  writ  of  certio- 
rari, and  that  the  decree  of  the  Orphans'  Court  should 
stand  for  nothing  or  rather  be  liable  to  be  impeached, 
reversed  and  annulled,  before  all  and  every  tribunal  in  the 
State. 

The  Prerogative  Court  in  England,  is  established  for  the 
trial  of  testamentary  causes,  where  the  deceased  left  bona 
notabilia,  within  two  different  dioceses.     All  causes  roiet- 
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ing  to  wills,  administrations,  &c.,  are  originally  cognizable 
before  the  judge  of  that  court.  An  appeal  lies  to  the  King 
in  chancery,  by  statute  25  H.  8  c,  19;  3  BL  Com.  65.  It 
is  a  court  of  public  and  general  jurisdiction.  3  BL  Com. 
61,  71.  Private  or  special  courts  are  Forest  Courts,  com- 
missioners of  sewers,  and  othere  mentioned.  3  BL  Com. 
71,72. 

In  all  matters  which  fall  within  the  jurisdiction  of  the 
Orphans'  Court,  it  is  a  court  of  equity,  and  proceeds  on 
the  same  principles  as  the  Court  of  Chancery  ;  and  so  it  is 
in  Pennsylvania,  2  Binney^s  Bep.  299  :  Cowper  322,  Bex. 
vs.  Grundon.  The  temporal  courts  must  consider  the 
sentence  of  the  ecclesiastical  courts  as  final  and  conclu- 
sive, till  reversed.  In  Ambler^  761,  this  doctrine  was 
reviewed  and  confirmed. 

Now,  I  can  perceive  no  principle  upc/n  which  proceed- 
ings of  the  Orphans'  Court  can  be  distinguished  from 
those  of  the  ecclesiastical  courts  in  England,  nor  why  its 
decrees  should  be  examinable  before  every  other  tribunal 
in  the  State.  If  they  may  be  examined  here,  or  in  the 
courts  of  law,  so  they  may  by  any  Justice  of  the  Peace. 
In  the  case  of  Bobinsort  vs.  Perkins,  in  the  High  Court  of 
Errors  and  Appeals,  I  understood  that  that  court  held  itself 
bound  by  the  decree  made  in  the  Orphans'  Court,  and 
made  it  the  foundation  of  the  account  which  was  then 
taken  between  the  parties.  If  the  proceeding  of  the 
Orphans'  Court  may  be  examined  in  every  collateral  suit, 
the  establishing  of  an  appellate  jurisdiction  in  the  Supreme 
Court  was  worse  than  useless  ;  for  it  tends  to  mislead  and 
deceive. 

As  the  Orphans'  Court  had  complete  power  to  inquire 
into  all  the  matters  touching  the  administration  of  Nich- 
olas Van  Dyke's  estate  and  the  sale  of  the  land,  I  am  of 
opinion  that  the  proceedings  of  that  court  should  be  con- 
clusive on  this,  until  they  are  reversed. 

Bill  dismissed. 
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Thomas  Candy, 

vs. 

David  Stradley,  Robinson  Walker,  John  Brown  and 
Thomas  Collins. 

Kentj  Feb.  T.  1820. 

A  decree  for  partition  will  not  be  made  nnless  either  all  the  parties  enti- 
tled shall  have  joined  in  it,  or  a  summons  shall  have  been  issued  for 
those  not  joining.  It  is  not  sufficient  that  an  appeaiaius^'^tis,  and 
consent  to  a  partition  for  the  parties  not  joining,  is  indorsed  on  the 
petition. 

Petition  for  Partition. — This  was  a  petition  for  the 
partition  of  certain  real  estate  held  by  the  petitioner  and 
other  persons  as  tenants  in  common.  The  prayer  of  the 
petition  was  that  a  decree  for  partition  be  entered,  and 
that  a  commission  be  issued,  pursuant  to  the  Statute  in 
that  behalf.  No  summons  in  partition  had  been  issued; 
but  on  the  back  of  the  petition  was  the  following  indorse- 
ment, made  by  the  Register  in  Chancery,  viz.  :  "  1820, 
"February  25,  David  Stradley,  Robinson  Walker  and 
"  John  Brown  appear  gratis^  and  Thomas  Collins  also 
*' appears  ^rm^,  and  they  agree  that  partition  be  made." 

The  Chancellor. — The  Act  of  A.ssembly  requires  that 
all  the  parties  should  join  in  the  petition  or  that  a  sum- 
mons should  be  issued,  directed  to  the  persons  who  may 
not  have  joined.  I  consider  that  one  or  the  other  of  the 
courses  directed  by  the  act  must  be  followed ;  and  the 
more  strongly  in  this  case,  as  one  of  the  parties  is  an 
infant. 

The  decree  was  refused. 
15 
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Statement  of  the  case. 


Ann  Clare  and  Elizabbth  Clakk,  admr's  d.   b.  n.  of 
Richard  Clark,  dec'd. 

vs. 

Mary  Kban,  Matthbw  Eban  and  John  Stockton,  admr's 
of  Thomas  Ejian  and  Gborqb  Bead. 

New  CaHU,  April  T.  1820. 

The  affirmance  of  a  decree  of  the  Chancellor  by  the  High  Court  of  Errors 
and  Appeals,  upon  an  equal  diyision  of  that  court,  is  of  the  same 
effect  as  a  judgment  of  affirmanee  under  ordinary  circumstances. 

Bill  for  an  Account. — In  this  case  there  had  been  a 
decree  for  an  account,  with  an  interlocutory  order  for  the 
filing  of  an  account  by  the  defendants,  on  or  before  a  cer- 
tain day.  An  appeal  was  taken,  in  which  the  High  Court 
of  Errors  and  Appeals,  being  equally  divided  upon  the 
question  of  affirming  the  decree  of  the  Chancellor,  entered 
the  following  judgment,  viz : 

"  June  19,  1819.  This  cause  was  argued  by  the  counsel 
"  on  both  sides  and  held  under  curia  advisare  vuU.  And 
**  now,  to  vnty  this  first  day  of  December  in  the  year  of 
"  our  Lord  one  thousand  eight  hundred  and  nineteen,  this 
"  court  being  equally  divided, — It  is  ordered  and  decreed 
"  by  the  Court,  that  the  decree  of  the  Chancellor  in  the 
"  Court  below  be  in  all  things  affirmed,  and  that  the  appeal 
"  be  dismissed ;  and  that  the  record  be  remanded  to  the 
"  Court  below." 

The  judgment  of  the  High  Court  of  Errors  and  Appeals 
was  brought  into  and  recorded  in  this  court.  Thereupon, 
Mr.  BogerSj  for  the  complainant,  moved  for -another  order 
for  taking  an  account,  in  accordance  with  the  decree  here- 
tofore made,  the  time  limited  in  the  original  interlocutory 
order  for  the  account  having  expired  pending  the  appeal. 
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Bodneyj  for  the  defendants,  objected. — He  insisted  that 
the  Court,  on  the  appeal,  being  equally  divided,  the  whole 
matter  of  the  interlocutory  order  was  left  open  for  inves- 
tigation in  this  court ;  and  he  proceeded  to  argue  that  the 
order  was  erroneous,  it  having  been  made  upon  the  over- 
ruling of  the  defendants*  plea  of  the  Act  of  Limitations, 
whereas  the  order  upon  the  overruling  of  such  plea,  ought 
to  have  been  that  the  defendants  answer,  or  that  the  plea 
stand  for  an  answer  with  leave  to  except ;  and  he  cited  to 
this  point,  Barton's  BiUvn  Equity  118  :  Blake's  Chanc.  Prac. 
117:  3  Johns.  Ch.  R.  884:  I  Vem.  186:  8  P.  W.  148:  4 
Price's  Exch.  R.  108 :  1  Peters'  S.  C.  R.  366,  362,  863. 

RiDGBLY,  Chanobllob. — The  High  Court  of  Errors  and 
Appeals  have  rendered  a  decree,  that  the  decree  of  this 
court  shall  be  in  all  things  affirmed.  Therefore,  there  can 
be  no  inquiry  into  the  subject  matter  of  the  decree  of  this 
court  That  is  now  the  decree  of  the  High  Court  of 
Errors  and  Appeals,  and  if  I  were  to  alter  or  annul  it  I 
should  reverse  the  judgment  of  that  court.  By  what  means 
the  Court  arrived  at  the  judgment  it  is  immaterial  to  in- 
quire. The  legal  effect  of  that  judgment  is  conclusive. 
That  Court  could  not  have  rendered  any  other  judgment 
than  such  as  they  did ;  for  it  is  only  where  a  judgment 
or  decree  is  reversed,  that  that  court  shall  render  or  pass 
such  judgment  or  decree  as  this  court  belt>w  should  have 
rendered  or  passed.  In  Pratt  and  Kirtzing  vs.  Bredon  and 
Kirky  the  time  limited  for  filing  the  accounts  had  expired, 
and  there  we  made  such  an  order  as  Mr.  Rogers  now 
moves  for. 

Mr.  Bead  then  prayed  an  appeal,  which  the  Chancellor 
refased  to  allow  but  entered  the  prayer  and  the  refusal. 
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Job  Jbffbrson  and  Jbssb  Jbffbrson, 

vs. 

Elihu    Holland. 

Suitex,  April  T.  1820. 

A  person  indebted  by  bond  paid  a  balance  due  upon  it  in  notes  of  an  insol- 
vent bank,  which  was  not  known,  at  the  time,  to  have  stopped  pay- 
ment. Held,  not  to  be  a  discharge  in  equity  of  the  debt,  but  that  the 
creditor  might  recover  the  balance  due  before  such  payment. 

Bill  in  Equity. — The  complainants  sold  to  the  defend- 
ant a  tract  of  land,  taking  his  bond  for  the  purchase  money. 
$1648.00.  On  the  5th  of  January,  1818,  the  defendant  paid 
one  half  the  debt  in  specie  and  in  bank  notes,  which  were 
current  at  par; — on  the  Istof  July,1818,  he  paid  the  residue 
in  notes  of  the  Farmers'  fiank,  at  Snow  Hill,  and  took  up 
the  bond.  It  appeared  in  evidence  that  the  Bank  had 
stopped  payment  on  the  10th  of  June,  but  its  notes  continu- 
ed to  pass  current,at  some  discount,  in  Baltimore  Hundred, 
Sussex  county,  where  the  parties  resided.  The  notes  of  the 
Bank  wholly  ceased  to  circulate  on  the  1st  of  July,  the  day 
on  which  the  payment  was  made,  Wm.  8.  Hall,  a  witness 
who  was  present  at  the  settlement  of  the  bond  and  assisted 
in  it,  testified  that  Job  Jeiferson,  by  whom  the  notes  were 
received,  observed  on  taking  them,  that  he  supposed  it 
was  good  money,  to  which  Holland  replied  that  it  was. 
On  the  10th  of  July,  Job  Jeflferson  tendered  the  notes  back 
to  Holland,  requesting  him  to  receive  them  and  make  pay- 
ment in  good  money.  Holland  refused,  and  said  he  would 
notpay  unless  he  was  compelled  by  law.  The  bill  alleged  that 
when  the  first  half  of  the  bond  was  paid,  i.  e.  in  January, 
1818,  the  defendant  promised  that,  should  there  be  any 
difficulty  in  passing  the  paper  then  given  in  payment,  he 
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would  take  it  back  and  replace  it.  The  answer  denied  this 
allegation,  and  there  was  no  evidence  to  support  it.  No 
promise  was  alleged,  to  take  back  the  notes  of  tte  Farmers* 
Bank,  in  which  the  last  payment  was  made.  The  answer 
stated  that  the  defendant  had  received  the  notes  for  a  debt 
due  him  in  Somerset  County,  Maryland ;  that  when  he  paid 
Holland  they  were  known  to  be  depreciated,  but  that  he 
did  not  then  know  of  their  having  ceased  to  circulate. 

Issues  were  joined  and  depositions  taken  by  both  par- 
ties. The  cause  came  before  the  Chancellor  at  the  April 
Terra,  1820,  for  a  hearing  on  the  bill,  answer,  exhibits 
and  depositions. 

Cooper  and  WellSy  for  the  complainants. 

There  is  no  legal  payment  but  in  gold  or  silver.  When 
paper  is  accepted,  it  is  upon  the  understanding  that  it  is 
what  it  imports  to  be.  It  is  settled  that  a  payment  in 
counterfeit  paper  is  a  nullity.  Markle  vs.  Hatfield^  2  Johns 
H  455,  which  overrules  the  dictum  to  the  contrary  in 
Wade's  case^  5  Coke,  114.  There  is  no  difference  in  prin- 
ciple between  this  paper  and  counterfeit  notes.  The 
paper,  though  genuine,  is  of  no  value,  no  more  than  is  base 
metal.  In  value  it  is  counterfeit.  By  the  stopping  of  the  , 
Bank  the  notes  ceased  to  be  money.  In  Merrick  vs. 
VaucheTy  6  T.  B.  52,  one  being  arrested  for  debt  gave  his 
creditor  a  draft  for  part  of  the  demand  and  agreed  to  set- 
tle the  residue  in  a  few  days.  The  draft  was  dishonored. 
The  debtor  was  then  arrested  upon  the  same  affidavit,  and 
it  was  held  regular.  In  Owensan  vs.  Morse,  7  T.  B.  64, 
the  seller  of  goods  took  notes  for  them,  without  agreeing 
to  run  the  risk  of  their  being  paid.  The  notes  being 
worthless,  were  considered  as  not  a  payment.  In  Ward 
vs.  Evans,  2  Lord  Baym.  930,  a  distinction  is  made,  which 
meets  this  case,  that  paper  is  no  payment  where  there  is 
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a  precedent  debt,  thotigh  it  is  payment  for  goods  sold  at 
the  time,  because  of  the  tacit  agreement  that  it  should  be 
received  in  satisfaction  for  the  goods. 

Thus  far  we  have  treated  the  case  as  if  both  parties 
were  innocent ;  but  the  proof  is  sufficient  to  show  that 
Holland  knew  of  the  stopping  of  the  Bank  and  that  the 
notes  had  ceased  to  circulate.  Besides,  the  first  payment 
being  made  in  specie  and  paper  at  par  shews  an  under- 
standing as  to  what  the  paper  should  be,  and  the  defend- 
ant on  making  the  payment  said  it  was  good  money. 

Robinson^  for  the  defendant. 

No  inference  is  to  be  drawn  from  the  making  of  the 
first  payment  in  specie  and  par  paper  that  the  second  pay- 
ment should  be  made  in  like  paper.  By  saying  that  the 
paper  was  "  good  money  "  the  defendant  meant  only  that 
it  was  not  counterfeit.  There  was  no  engagement  to  take 
back  this  paper.  The  case,  then,  depends  upon  general 
principles  and  upon  the  question  who,  as  between  two 
innocent  parties,  should  bear  the  loss.  The  proof  is,  that 
up  to  the  receipt  of  the  news  of  the  stopping  of  the  Bank, 
which  came  by  stage  on  the  Ist  of  July,  this  paper  formed 
the  circulating  medium  of  Baltimore  Hundred.  The  pay- 
•  ment  was  made  between  eleven  and  twelve  o'clock  on  that 
day,  before  the  intelligence  was  received,  both  parties  sup- 
posing the  paper  to  be  current  money.  That  it  had  before 
passed  at  a  discount  was  known  to  both  alike.  The  com- 
plainant. Job  Jefferson,  chose  to  accept  it  with  the  risk, 
and  the  complainants  should  bear  the  loss.  In  Waders 
casej  5  Coke  115,  Lord  Coke  held  that  even  counterfeit 
money,  if  accepted,  was  at  the  risk  of  him  who  took  it. 
Dyer  82,  a.  Bank  notes  are  money,  and  are  a  good  tender 
if  not  objected  to.  1  Burr  457  :  S  T.  R.  554.  There 
being  no  warranty  or  agreement  to  take  the  notes  back  the 
case  is  in  principle  like    Parkinson  vs,  Lee,  2  East  314, 
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where,  upon  a  sale  of  hops  with  warranty  that  the  rest 
answered  to  the  sample,  it  was  held  that  a  warranty  was 
not  implied  that  the  commodity  should  be  merchantable, 
though  a  fair  price  was  given.  There  being  a'  latent  de- 
fect, unknown  to  the  seller  and  without  fraud  on  his  part, 
he  was  held  not  to  be  answerable.  Here,  Holland  gave 
no  warranty,  and  paid  the  notes  without  fraud,  knowing 
no  more  about  them  than  the  complainants. 

The  money  in  this  case  is  not,  as  insisted,  a  nullity,  as  in 
the  case  of  a  counterfeit,  or  as  in  the  case  cited  from  6  T, 
i2.  52,  where  the  drawer  had  no  funds.  These  notes 
have  some  value. 

RiDGELY,  Chancellor. — The  justice  of  this  case  is  entire- 
ly with  the  complainants,  and  1  cannot  do  better  than  to 
adopt  the  opinion  of  Kent  C.  J.  in  the  case  of  MarkU  vs. 
Hatfield,  8  Johns,  R.  455.  This,  indeed,  is  rather  stronger 
on  the  part  of  the  complainants.  It  may  be  doubted 
whether  the  defendant  had  not  knowledge  of  the  state 
of  the  Snow  Hill  notes  at  the  time  of  the  payment.  At 
any  rate,  he  assured  the  complainant.  Job  JefPerson,  that 
they  were  good.  Hall  (who  had  himself  stopped  taking 
the  money  before  this  settlement)  cannot  be  considered 
as  an  agent,  so  as  to  bind  either  party  by  his  act.  He 
merely  was  present  and  assisted  in  counting  the  notes 
and  in  settling  the  business. 

There  must  be  a  decree  for  the  complainants. 
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Statement  of  the  case. 


Ebenezer  Vinson,  Millet  Dorman  and  Sarah  Saunders, 
three  of  the  heirs  at  law  of  George  Vinson,  dec'd,  a 
lunatic. 

vs. 

George  H.  Vinson,  trustee,  in  the  lifetime  of  George 
Vinson,  of  him  the  said  George  Vinson. 

Susaexj  July  T.  1820. 

Heirs  at  law  of  a  deceased  lunatic  were  admitted  to  except  to  the  accounts 
of  the  trustee  of  the  lunatic, — the  attorney  in  fact  of  the  trustee,  who 
had  acted  for  him  and  passed  the  accounts,  being  the  administrator  of 
the  lunatic. 

Under  exceptions,  the  accounts  of  a  trustee,  although  they  have  been 
passed  by  the  Chancellor,  are  open  to  re-examination. 

KXCBPTIONS  TO    ACCOUNTS  OF  TRUSTEE   FOR   A    LUNATIC. — 

Joseph  Belts  had  in  the  lifetime  of  George  Vinson,. a  luna- 
tic, acted  as  attorney  in  fact  for  the  trustee,  George  H. 
Vinson.  He  had  the  management  of  the  person  and 
estate  of  the  lunatic,  and  passed  all  the  accounts.  Upon 
the  death  of  the  lunatic,  Belts  took  letters  of  administra- 
tion upon  his  estate.  Sundry  trustee  accounts  had  been 
filed  in  the  Court  of  Chancery  during  the  lifetime  of  the 
lunatic,  all  of  which,  except  the  last,  had  been  passed  by 
the  Chancellor.  The  last  account  was  presented  at  the 
March  Term,  18'JO,  and  was  directed  by  the  Chancellor  to 
be  filed,  with  the  following  indorsement  thereon,  viz. : 
"  March  Term,  1820.  This  account  is  to  remain  open  until 
*'  the  next  Term,  with  leave  to  the  heirs  of  George  Vinson, 
"  to  except  to  the  accounts  of  the  said  Joseph  Betts  at  any 
"  time  after  the  first  day  of  May  next,  on  or  before  which 
"  time  the  whole  of  the  vouchers  are  to  be  filed  with  the 
"  Register  by  the  said  Joseph  Betts." 
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The  case  came  before  the  Chancellor  at  the  ensuing 
July  Term,  upon  exceptions  filed  to  the  account. 

Mr.  Cooper  for  Betts,  suggested  to  the  Court  a  doubt, 
whether  the  lieirs  of  the  lunatic  could  except  to  the  account. 
He  said  that  the  personal  representative  was  the  proper 
party  to  contest  the  accounts;  that  the  heirs  at  law 
can  only  look  to  the  administrator,  and  if  the  admin- 
istrator shiill  not  do  his  duty,  he,  as  administrator,  will  be 
responsible  to  them. 

RiDGBLY,  Chancellor. — This  course  of  proceeding  will 
be  more  convenient  and  less  expensive  to  the  parties  than 
to  force  the  heirs  at  law  to  have  recourse  to  a  bill  in  chan- 
cery. Betts  was  the  attorney  in  fact,  and  was  the  account- 
ant. Lie  receives  all  the  allowances  made  by  the  Court, 
and  all  the  compensation  made  to  the  trustee  enures  to  his 
benefit.  He  will  hardly  object  to  his  own  accjounts.  A 
bill  in  chancery  filed  by  the  heirs  could  not  more  effect- 
ually enable  a  correction  of  the  accounts  than  will  a  revision 
in  this'mode.  The  form  would  be  different  but  the  eflfect 
the  same,  as  to  the  adjustment.  But  the  expense  would 
be  monstrous  in  comparison  with  the  course  now  proposed 
by  the  exceptants.  An  inquiry  can  be  made  at  the  bar  on 
these  exceptions  ;  and  as  no  practice  has  hitherto  obtained 
in  such  cases,  it  seems  best  to  adopt  the  mode  now  pro- 
posed by  the  heirs  of  the  deceased  lunatic.  Besides, 
these  accounts  are  not  yet  finally  closed  here.  The  entry 
at  last  Term  contemplated  giving  the  heirs  an  opportunity 
to  re-consider,  review  and  re-examine  the  accounts. 

The  Chancellor  proceeded  to  hear  the  exceptions. 
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Lbmubl  Wbst  and  Caty  bis  wife,  late  Caty  Akb  and 
Jabbz  Turnbr,  administrator  of  Mary  Tubnbr,  late 
Mary  Akb. 

vs. 

Mary  Evans,  administratrix,  of  Eli  Evans,  dec'd. 

Sussex^  Jfdy  T.   1820. 

A  bill  to  recoYor  legacies  was  filed  by  two  residaary  legatees  under  a  will 
against  the  administrator  of  the  executor,  the  executor  having  been 
also,  in  his  life-time,  guardian  of  the  legatees.  One  of  the  legatees, 
before  the  filing  of  the  bill,  had  brought  a  suit  at  law  on  the  guardian 
bond.  Heldf  that  the  legatees  must  ekct,  whether  to  proceed  at  law 
on  the  guardian  bond,  or  to  prosecute  the  pending  suit  in  equity. 

Two  or  more  residuary  legatees  under  a  will  must  be  parties  to  a  suit  in 
equity  for  the  recovery  of  the  residuary  legacy.  If  one  will  not  join 
as  a  party  complainant,  he  must  be  made  a  party  defendant. 

Bill  in  Equity — ^Elbction  of  rbmbdies. — The  com- 
plainant, Caty  West,  and  Mary  Tomer,  deceased,  were 
residuary  legatees  under  the  will  of  their  father,  Riley  Ake. 
£11  Evans,  the  defendant's  intestate,  was  executor  of  the 
will,  and  also  was  guardian  of  the  legatees,  Caty  West  and 
Mary  Turner,  deceased.  Prior  to  the  tiling  of  this  bill  a 
suit  at  law  had  been  brought  by  Lemuel  West  and  Caty  his 
wife  on  the  guardian  bond  given  by  Evans  on  his  appoint- 
ment for  her.  No  suit  had  been  brought  on  the  guardian 
bond  given  for  Mary  Turner,deceased.  The  present  bill  was 
filed  by  West  and  wife  and  by  the  administrator  of  Mary 
Turner,  deceased,  to  recover  the  residue  of  the  personal 
estate  of  Riley  Ake,  deceased,bequeathed  to  Caty  and  Mary 
as  the  residuary  legatees,  and  also  to  recover  the  rents  and 
profits  of  their  lands  which  went  into  the  hands  of  Eli 
Evans,  as  their  guardian.     The  suit  of  West  and  wife  on  the 
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guardian  bond  was  for  their  proportion  of  the  residoary 
legacy  and  for  their  share  of  the  rents  and  profits 

Cooper,  for  the  defendants,  moved  that  the  complainants 
be  put  to  their  election,  whether  to  proceed  at  law  or  to 
prosecute  their  bill  here,  as  to  those  matters  which  were 
recoverable  in  suits  on  the  guardian  bonds.  He  cited  1 
Earrism's  Ch.  Pr.  251:  1  Vea.  Jr.  91:  2  Atk.  85:  and 
8  P.  Wins.  90. 

RiDGBLT,  Chanobllor. — The  question  is  whether,  as 
West  and  wife  and  the  represeutatives  of  Mary  Turner,  have 
joinedin  a  bill  against  the  administratrix  of  Eli  Evans,  and 
as  West  and  wife  alone  have  brought  a  suit  at  law,  these 
joint  parties  shall  be  compelled  to  elect  to  proceed  either 
in  equity  or  at  law,  one  of  them  only  having  sued  at  law. 
I  am  of  opinion,  that  they  both  should  elect  to  proceed  on 
this  bill,  or  to  take  their  remedy  at  law.  I  think,  that  as 
both  necessarily  must  be  parties  in  the  bill,  they  both  must 
proceed  in  equity,  or  not  at  all.  They  must  somehow  be 
parties  in  equity,  and  if  one  withdraws  the  other  cannot 
proceed  alone.  Two  residuary  legatees  must  both  join. 
If  one  will  not  do  so  she  ought  to  be  made  a  defendant,  so 
as  to  bind  her  by  the  proceeding.  There  should  not  be 
two  suits  by  different  residuary  legatees.  All  must  be 
parties;  and  if  one  will  not  prosecute  a  bill,  he  may  be 
made  a  defendant. 

The  order  of  the  Chancellor,  together  with  the  election 
of  the  complainants  under  it,  was  then  entered,  as  follows : 

"  And  now,to  wit,  26th  July,  1820,  this  case  coming  on, 
"  and  it  appearing  that  Lemuel  West  and  Caty  his  wife, 
''are  prosecuting  a  suit  at  law,  upon  thegaardian  bond  of 
"  Eli  Evans  to  said  Caty ;  and  the  said  Lemuel  West  and 
"  Caty  his  wife,  being  put  to  their  election,  whether  they 
''  will  proceed  here  in  this  suit,  or  at  law,  on  said  bond, 
''  touching  the  matters  of  Eli  Evans'  guardianship  of  the 
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"  said  Caty  ;  they,  the  said  Lemuel  and  Caty  do  elect  to 
"  proceed  at  law  on  said  guardian  bond.  And  further  the 
"  said  Jabez  Turner,  administrator  of  Mary  Turner,  late 
"  Mary  Ake,  doth  elect  to  proceed  at  law  on  the  guardian 
"  bond  of  the  said  Eli  Evans  to  the  said  Mary,  mentioned 
"  in  the  bill  and  answer  in  this  suit.  And  it  is  ordered  by 
**  the  Chancellor,  that  the  said  complainants  pay  to  the 
"  defendant  her  costs,  or  such  part  of  her  costs,  of  this  suit, 
"  as  have  accrued  in  relation  to  the  matters  of  the  said 
"guardianship,  and  that  the  bill  be  dismissed  touching 
"  such  matters." 


Albxandbr  McFablan, 

vs. 

Wm.  Clark  Frazier,  administrator  of  Wm.  FRAZiBR,dec'd. 

New  Castle,  Aug.  T.  1820. 

Satisfaction  of  a  jadgment  baring  been  entered  of  record,  upon  the  repre- 
sentation of  the  debtor  that  a  specified  balance  was  due  and  upon  his 
promise  to  pay  it.  a  bill  was  filed  by  the  creditor,  alleging  a  larger 
balance  to  be  in  fact  due,  and  praying  relief:  Held,  that  a  court  of 
equity  has  jurisdiction  in  such  case  to  decree  an  account  and  the  pay- 
ment of  the  true  balance. 

Bill  in  Equity. — William  Frazier  was  indebted  to  the 
complainant,  Alex.  McFarlan,  upon  a  judgment  recov- 
ered on  the  28d  October,  1806 ;  the  same  being  originally 
for  £720.  On  the  20th  day  of  February  1810,  there  being  a 
balance  unpaid,  Frazier  wrote  to  McFarlan  as  follows,  viz : 
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"Dear  Sir; 

"  Please  write  to  the  Clerk  of  the 
"  Bapreme  Court  to  enter  satisfaction,  and  I  will  pay  the 
"  balance  to  you  in  thirty  days,  which  is  somewhere 
"between  sixty  and  eighty  dollars;  and  you  will  much 
"  oblige,  your  friend,  Ac, 

Wm.  Frazibr," 
February  20th,  1810. 

On  receiving  this  note,  and  on  the  day  of  its  date, 
McFarlan,  by  a  letter  addressed  to  the  prothonotary, 
caused  satisfaction  to  be  entered  upon  the  record  of  the 
jadgment.  This  bill  alleges  that  a  much  larger  balance 
was  due  upon  the  judgment  than  the  sura  stated  in 
Frazier's  letter ;  that  satisfaction  was  entered  upon  the 
faith  of  Frazier's  paying  what  might  be  the  true  balance, 
and  that  Frazier's  statement  of  it  was  a  mistake.  It  prays 
an  account  between  the  parties  and  a  decree  for  the  pay- 
ment of  such  balance  as  upon  the  account  shall  be  ascer- 
tained to  be  due. 

The  answer  alleged  that  the  defendant  had  paid  the  full 
^amount  due  upon  the  judgment.  Issue  was  joined  and 
depositions  taken  by  both  parties.  The  cause  came  before 
the  Chancellor,  at  the  August  Term,  1820,  for  a  hearing 
upon  the  bill,  answer,  exhibits  and  depositions.  The  main 
question  of  controversy,  at  the  hearing,  was  one  of  juris- 
diction. 

Boothy  for  the  complainant. 

We  claim  to  recover  on  the  judgment.  The  letter  writ- 
ten by  McFarlan  to  the  prothonotary  was  not  a  sufficient 
authority  for  entering  the  satisfaction.  The  entry  should 
have  been  made  by  McFarlan  in  person  or  by  his  attorney 
duly  constituted.    But,  if  the  judgment  be  held  to  be  sat- 
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isfied,  we  are  still  entitled  to  recover  upon  Frazier's  letter ; 
and  we  are  not  concluded  by  the  balance  there  stated. 
The  letter  had  not  the  effect  of  a  settlement;  nor  is 
McFarlan,  by  his  entering  the  satisfaction,  to  be  taken  as 
having  assented  to  the  statement  as  one  showing  the  true 
balance.  He  only  meant  to  gratify  Frazier's  wish  to  have 
the  judgment  satisfied,  relying  upon  a  settlement  to  be 
duly  and  correctly  made. 

Van  Dyke  and  Rodney^  for  the  defendant. 

The  entry  of  satisfaction  is  sufficient,  and  has  discharged 
the  judgment.  In  a  court  of  equity,  the  letter  directing 
satisfaction  to  be  entered  is  a  sufficient  authority.  But, 
were  it  otherwise,  and  supposing  the  judgment  to  be  still 
in  force,  the  complainant  might  proceed  at  law  upon  the 
judgment.     He  has  no  remedy  in  equity. 

The  judgment  being  satisfied  and  the  letter  of  Frazier 
being  the  ground  or  promise  upon  which  the  satisfaction 
was  entered,  that  letter  furnishes  a  cause  of  action  at  law, 
upon  which  the  complainant  has  an  adequate  remedy 
without  the  aid  of  this  Court.  There  is  no  fraud,  accident 
or  trust.  McFarlan  chose  to  accept  the  promise  contained 
in  this  letter  in  lieu  of  his  judgment,  and  must  abide  by 
it 

Rogers^  for  the  complainant,  in  reply. 

The  judgment  is  not  extinguished  in  equity,  though  we 
can  have  no  remedy  upon  it  at  law,  the  defendant  being 
by  the  entry  of  satisfaction  in  possession  of  a  complete 
defence  upon  a  plea  of  payment.  But  at  all  events, 
whether  by  holding  the  judgment  as  undischarged  or  by 
a  direct  decree  for  an  account  and  payment,  a  court  of 
equity  should  relieve  us.  It  is  argued  that  our  remedy  is 
by  suit  at  law  upon  the  letter  of  Frazier;  but  that  remedy 
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is  not  adequate  to  the  justice  of  the  case  ;  for,  in  a  suit  at 
law  we  could  not  recover  beyond  the  sixty  or  eighty  dol- 
lars mentioned  in  the  letter,  however  large  might  be  the 
balance  actually  due  to  as. 

RidgblYjChancellor. — This  case  comes  within  that  class 
of  cases  which  are  relievable  in  this  Court  on  account  of 
accident  or  mistake ;  and  it  must  be  governed  by  its  own 
peculiar  circumstances.  There  existed  a  fair  and  honest 
debt  due  to  the  complainant,  and  it  is  apparent,  that,  at 
the  solicitation  of  William  Frazier,he  intended  to  enter  sat- 
isfaction on  the  judgment  without  actually  receiving  the 
money  due  to  him.  It  is  not  contended  that  William 
Frazier  paid  the  debt  on  the  20th  of  February,1810  ;  and  it 
is  not  denied  that  satisfaction  was  entered  on  the  ground  of 
the  note  or  letter  written  to  the  complainant  by  William 
Frazier  on  that  day.  It  is  not  stated  that  any  account  was 
settled  by  the  parties,  or  that  they  had  by  any  means 
actually  ascertained  the  sum  precisely  which  was  due  to 
Mr.  McFarlan. 

It  is  proved  by  Samuel  Thomas,  that  in  1809  or  1810,  he 
and  Mr.  Frazier  were  in  treaty  about  Mr.  Frazier's  farm  ; 
that  about  that  time  Mr.  Frazier  endeavored  to  borrow 
money ;  and  it  seems  very  reasonable  to  suppose,  that  the 
satisfaction  of  the  judgment  was  connected  with  the  cir- 
cumstance. 

Afterwards,  in  the  year  1815,  it  appears  on  the  testimony 
of  three  witnesses,  that  Mr.  Frazier  and  this  complainant, 
had  a  conversation  in  relation  to  the  complainant's  demand, 
and  that  Frazier  admitted  the  account  was  not  settled,  but 
seemed  surprised  at  the  amount  of  it.  Under  all  these  cir- 
cumstances, it  would  be  harsh  and  contrary  to  equity  and 
good  conscience,  and  contrary  to  the  understanding  of  the 
parties,  to  turn  the  plaintiff  round  and  direct  him  to  pro- 
ceed at  law  for  the  sixty  or  eighty  dollars,stated  in  Frazier's 
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letter  of  the  20th  of  February,  1810,  to  be  somewhere 
about  the  sum  due  to  Mr.  MeParlan.  Upon  that  letter, 
at  law,  the  plaintiff  could  only  recover  the  sixty  or  eighty 
dollars.rUn  truth,  a  much  larger  sum  seems  to  be  due; 
and  if  he  cannot  recover  in  this  Court,  he  must  lose  the 
difference  between  sixty  or  eighty  dollars,  and  the  sum 
actually  in  arrear.  It  is  evident,  that  without  the  aid  of 
this  Court,  McFarlan  cannot  obtain  redress  ;  and  upon 
numerous  authorities  and  the  principles  of  a  court  of  equity 
the  plaintiff* should  be  relieved.  An  account  must  be  taken 
to  ascertain  the  sum  actually  due  to  McFarlan,  and  the 
balance  thus  ascertained  must  be  decreed  to  be  paid  to  the 
complainant. 

Decree  for  an  account. 


Francis  O'Danikl, 

vs. 

Leonard  Vandbgrift. 

New  CadU,  Aug,  T.  1820. 

The  rule  of  court  for  the  filing  of  a  list  of  exhibits  applies  as  well  to 
records  and  documents  which  prove  themselves  as  to  papers  proved 
by  witnesses. 

Bill  in  Equity — Exhibits. — At  the  hearing  of  this 
cause,  the  complainant  offered  in  evidence  a  guardian 
account,  which  had  been  passed  by  the  defendant  as  the 
guardian  of  a  certain  Hester  McMillen.  The  account  had 
not  been  included  in  the  list  of  exhibits,  and  its  admis- 
sion was  objected  to  on  that  ground. 
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McLanej  for  the  complainant. 

According  to  the  rule,  the  list  of  exhibits  to  be  filed  ift 
required  to  include  only  such  as  are  to  be  proved  by  wit- 
nesses. It  mentions  no  record,  nor  any  evidence  which  is 
proved  by  itself.  The  rule  is  designed  merely  to  allow  a 
party  to  prove  at  the  bar  what  otherwise  must  be  proved 
by  a  commission.  It  was  made  for  the  convenience  of  par- 
ties and  to  relieve  them  from  the  expense  of  a  commission. 
The  provision  for  notice  to  the  party  is  in  order  that  he  may 
have  opportunity  to  rebut  the  evidence.  It  is  useless  with 
respect  to  records,  which  prove  themselves,  and  are  evi- 
dence in  all  cases.  This  paper  requires  no  notice ;  it  is 
evidence  of  itself. 

Read^  on  the  same  side. 

The  rule  only  requires  exhibits  of  papers  necessary  to 
be  proved  at  the  hearing  of  the  cause.  Prior  to  the 
adoption  of  the  rule,  exhibits  could  not  be  proved  at  the 
bar  without  special  order.  The  rule  made  such  special 
order  unnecessary.  The  notice  is  required  only  with  a 
view  to  proof;  and  no  list  of  exhibits  need  be  filed  except 
of  such  papers  as  are  to  be  proved. 

Van  DykCj  for  the  defendant,  in  support  of  the  objection. 

The  rule  requires  a  list  of  exhibits  of  all  papers,  whether 
they  prove  themselves,  or  are  to  be  proved  by  witnesses, 
or  by  the  party  himself.  The  paper  offered  in  evidence 
goes  back  to  the  year  1804.  We  never  expected  this 
paper,  and  have  had  no  notice  of  its  production.  We  know 
not  what  we  may  have  to  resist.  The  inquiry  may  extend 
to  all  the  transactions  of  this  guardian  and  his  ward  ;  such 
as  we  are  not  prepared  to  explain. 

B.IDGELY,  Chancbllor. — This  is  a  new  point  of  practice. 
17 
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This  account,  and  other  papers  which  may  be  records  of 
a  court,  and  which  are  proved  by  themselves,  come  as 
much  within  the  meaning  of  the  rule  requiring  a  list  of 
exhibits  to  be  filed  six  days  before  the  term,  as  papers  to 
be  proved  by  witnesses.  The  former  part  of  the  rule 
refers  to  such  papers  as  must  be  proved  by  witnesses  ; 
the  latter  part,  to  all  papers  which  are  exhibits  in  the 
cause.  This  account  has  not  been  included  in  any  list  of 
exhibits,  nor  annexed  to  the  bill  or  answer,  and  no  notice 
has  been  given  of  it  in  any  shape.  According  to  the  rule, 
it  cannot  now  be  read.    It  is  therefore  rejected. 

Note. — The  rule  in  qaestion,  then  in  force,  was  as  follows  : — 

Rule  9.  *'  That  the  parties  at  the  hearing  of  each  cause  be  at  liberty  to 
'*  make  and  prove  exhibits  of  deeds,  receipts  and  other  instruments 
"  of  writing  by  the  instrumentary  witnesses,  or  proof  of  handwriting  ;  and 
*^  also  books  of  accounts,  by  the  oath  of  the  party,  his  personal  represent* 
''  ative  or  other  person  :  and  that  a  list  of  the  exhibits  be  filed  with  the 
'^  register  at  least  six  days  before  the  term  at  which  the  cause  may  be 
'*  ruled  for  hearing. 


Robert  S.  Eirkwood, 

vs. 

John    Mitchell,    administrator    de  bonis    rum  of  John 
Mitchell,  dec*d. 

Sussex^  March  T.  1821. 

A  legatee  may  file  a  bill  for  his  legacy  against  the  personal  representative 
of  the  deceased  executor  of  the  testator  (the  executor  having  received 
assets  to  pay  the  legacy)  without  making  the  administrator  c.  t.  a.,  d. 
b.  n.  of  the  testator  a  party. 
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The  deceased  executor  having  left  a  will  and  appointed  an  executrix 
thereof,  who,  after  taking  letters  testamentary,  died :  Held,  that  her 
personal  representative  was  a  necessary  party  to  a  bill  filed  for  the 
legacy  agunstthe  administrator  c.  t.  a.yd.  b.  n.  of  the  deceased  execu- 
tor of  the  testator  under  whose  will  the  legacy  was  claimed. 

Bill  in  Equity  to  recover  a  legacy. — Alexander 
Smith,  by  his  will,  bequeathed  a  legacy  to  Robert  S.  Kirk- 
wood.  The  bill  was  filed  by  the  legatee  against  the 
defendant  as  the  administrator  de  bonis  non  of  John 
Mitchell,  dec'd,  who  in  his  lifetime  was  the  surviving  exe- 
cutor of  Alexander  Smith,  the  testator.  At  the  July  Term, 
1819,  a  demurrer  to  the  bill  was  filed,  and  the  following 
causes  of  demurrer  assigned,  viz  :  1.  That  the  complain- 
ant, did  not  in  his  bill  set  forth  that  he,  the  complainant, 
had  sued  out  administration  on  the  estate  of  Alexan- 
der Smith,  the  testator ;  and,  therefore,  he  hath  not  entitled 
himself  to  receive  said  legacy.  2.  That  the  complainant 
could  not  discharge  the  defendant  of  suid  money  if  the 
defendant  should  pay  it,  the  complainant  not  being  enti- 
tled to  receive  it.  3.  That  Alexander  Smith  is  dead,  and 
his  executor  or  administrator  is  not  a  party  to  the  bill. 
4.  That  the  complainant  hath  a  remedy  at  law. 

Sobinson,  for  the  complainant. 

Cooper  and  WeUSy  for  the  defendants. 

The  Chancellor  was  of  opinion"*"  that  the  legatee 
might  sue  in  this  Court  the  personal  representative  of  the 
executor  who  had  received  assets  of  the  testator  suf- 
ficient to  pay  the  legacy. 

The  demurrer  was  overruled,  and  the  defendant  ordered 
to  answer. 

The  Chancellor's  order  was  afterwards,  at   the  June 

*This  opinioo  is  not  drawn  oat,  nor  are  the  argaments  of  counsel  given 
in  the  Chancellor's  notes. 


Digitized  by 


Google 


182  KiKKWOOD  V.  MiTCHBLL,  Adm'r. 

*  Opinion  as  to  defect  of  parties. 

Term,  1820,  affirmed  by  the  High   Court   of  Errors  and 
Appeals. 


Afterwards,  at  March  Term,  1821,  this  cause  came 
again  before  the  Chancellor,  for  a  hearing  upon  the  bill, 
answer  and  exhibits.  Pending  the  hearing  it  appeared 
that  John  Mitchell,  deceased,  who  in  his  lifetime  was  the 
surviving  executor  of  Alexander  Smith,  had  made  a  will 
appointing  his  wife,  Rhoda  Mitchell,  the  executor  thereof; 
that  Rhoda  Mitchell  had,  after  taking  letters  testamentary, 
died,  having  made  her  will  and  appointed  James  Windsor 
and  James  Wiley  her  executors :-  that  they  had  renounced, 
and  upon  their  renunciation  Nancy  Wiley  had  taken  out 
administration  c.  t  a.,  d.  b.  n.  of  the  said  Rhoda.  Nancy 
Wiley  was  not  a  party  to  this  bill. 

RiDGELT,  Chancellor. — The  administratrix  of  Rhoda 
Mitchell  is  a  necessary  party.  Rhoda  may  have  paid  the 
debt,  which  her  representatives  alone  can  show  ;  but  it  is 
particularly  necessary  in  this  case  that  her  representative 
should  be  a  party,  because  John  Mitchell  devised  land  to 
be  sold  by  his  executrix,  Rhoda,  for  payment  of  his  debts. 
She  sold  the  land  and  ought  to  account  for  the  proceeds 
» of  such  sale,  to  be  applied  to  the  payment  of  this  debt,  if 
any  thing  shall  be  found  due  to  complainant,  unless  it 
should  appear  that  she  applied  the  proceeds  to  other  debts. 

Let  the  cause  stand  over,  with  leave  to  amend  the  bill 
by  making  Nancy  Wiley,  administratrix,c.  t  a.,d.  b.  n.  of 
RJioda  Mitchell,  deceased,  a  party. 
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John  Hickman, 

vs. 

Richard  Hickman. 

Sussex,  March  T.  1821. 

A  bill  to  perpetuate  testimony  need  not  be  yerified  by  the  complainant's 
affidavit,  nor  is  it  essential,  in  order  to  support  such  a  bill,  that  the  wit- 
nesses to  be  examined  shall  be  aged,  infirm,  non  residents  of  the  State 
or  likely  ro  remove  therefrom.  Distinction,  in  these  respects,  between 
bills  to  perpetuate  testimony  and  bills  for  the  examination  of  wit- 
nesses de  bene  esse. 

Distinction  at  large  between  bills  to  perpetuate  testimony  and  bills  for  the 
examination  of  witnesses  de  bene  ease^  and  the  practice  under  the  two 
proceedings  respectively. 

If  the  bill  has  not  made  a  sufficient  case  to  entitle  the  complainant  to  an 
examination  of  witnesses,  whether  it  be  to  perpetuate  the  testimony  or 
to  take  the  testimony  de  bene  esse,  the  defendant  should  demur.  It  is 
too  late,  after  the  commission  has  been  ordered,  to  object  that  the 
complainant  has  failed  in  any  matter  necessary  to  give  him  the  benefit 
of  this  course  of  proceeding. 

In  the  examination  of  witnesses  under  a  bill  to  perpetuate  testimony,  the 
complainant  is  confined  to  the  matters  for  proof  alleged  in  his  bill,  and 
to  the  interrogatories  annexed  to  the  bill  as  the  interrogatories  to  be 
propounded  to  the  witnesses ;  but  the  objection  to  an  examination 
beyond  this  limit  is  waived  by  the  defendant's  joining  in  the  commis- 
sion and  filing  cross  interrogatories. 

Depositions  taken  in  perpeiuam  memoriatn  rei  are  not  to  be  published 
except  by  special  order  of  the  Court. 

The  defendant  is  generally  entitled  to  costs  under  a  bill  to  perpetuate 
testimony. 

Bill  to  perpetuate  testimony. — This  bill  alleged  that 
the  defendant  had  conveyed  to  the  complainant,  by  defed  of 
Wgain  and  sale,  dated  the  7th  day  of  April,  A.  D.,  1812, 
a  tract  of  land  in  Sussex  County  ;  that  the  deed  was 
^gned,  sealed  and  delivered  in  the  presence  of  two  attest- 
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ing  witnesses ;  that  the  complainant  had  gone  into  pos- 
session and  had  made  improvements ;  that,  nevertheless, 
the  defendant  had  refused  to  acknowledge  the  deed, 
claiming  that  the  complainant  took  no  title  under  the 
deed,  and  threatening  that  he  would  avoid  it,  at  least  after 
the  witnesses  should  be  dead.  The  bill  further  alleged 
that  the  witnesses  were  aged  and  infirm,  and  that  should 
they  die  before  proving  the  execution  of  the  deed  it  might 
be  avoided,  and  the  complainant's  title  defeated.  And  for- 
asmuch as  the  complainant  being  in  possession  could  not 
by  an  ejectment,  or  other  suit  at  law,  establish  his  title  to 
the  premises,  and  could  not  without  the  aid  of  this  Court 
examine  the  attesting  witnesses  for  the  preservation  of 
their  testimony,  the  bill  prayed  that  the  complainant 
might  be  at  liberty  to  examine  the  said  witnesses  to  the 
proof  of  the  deed  for  perpetuating  such  proof,  upon  the 
interrogatories  lo  the  bill  annexed ;  also  that  the  defend- 
ant might  answer,  &c.  Two  interrogatories  were  annexed 
to  the  bill ;  the  first,  touching  the  witnesses'  knowledge 
of  the  parties;  the  second,  as  to  the  execution  of  the  deed. 
No  affidavit  of  the  complainant  was  annexed  to  the  bill. 

The  answer  of  the  defendant  admitted  the  execution  of 
the  deed,  but  alleged  that  it  was  a  deed  executed  as  a  gift 
of  the  land  to  the  complainant,  (who  was  the  defendant's 
son,)  in  consideration  of  love  and  affection  only ;  and  that 
it  was  intended  and  understood  by  the  defendant  to  pass 
only  an  estate  for  the  life  of  the  complainant,  and  not  the 
fee  simple:  that  the  complainant  had  fraudently  procured 
the  deed  to  be  so  drawn  as  to  convey  the  fee-simple,  and 
the  defendant  confiding  in  his  son's  integrity,  had  executed 
it  without  causing  it  to  be  read  to  him,  being  himself 
unable  to  read  writing.  The  answer  further  alleged,  that 
the  attesting  witnesses  were  not  aged  nor  infirm ;  and  it 
insisted  that  the  relation  in  which  the  complainant  stood 
to  the  defendant  in  regard  to  the  manner  in  which  he  had 
obtained  the  land  or  the  consideration  for  the  same  did 
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not  justify  him  in  calling  the  defendant  into  this  Court, 
upon  the  case  stated  in  the  bill  and  for  the  object  prayed 
for. 

To  this  answer  there  was  a  replication ;  and  a  rule  was 
entered  in  the  usual  form  to  take  the  depositions  upon 
interrogatories  filed  The  complainant  filed  his  interroga- 
tories on  the  11th  of  January,  1821.  These  interrogatories 
went  into  a  full  inquiry,  concerning  the  execution  of  the 
deed;  as  to  who  drew  the  deed;  whether  the  defendant 
knew  its  nature  and  contents ;  whether  it  was  read  to  the 
defendant ;  the  objections,  if  any,  which  the  defendant 
made  to  it ;  what  conversation  passed  at  the  time  of  the 
execution ;  and  whether,  at  another  time,  the  defendant  had 
not  talked  of  conveying  this  land  to  the  complainant.  Also, 
inquiries  were  made  as  to  the  improvements  on  the  land  at 
the  time  the  complainant  took  possession  of  it,  the  quantity 
of  land  in  cultivation,  and  the  buildings  erected  by  the 
complainant.  The  defendant  tiled  cross  interrogatories  on 
the  24th  of  January,  1921.  They  related  to  the  writing  of 
the  deed;  whether  it  was  read  to  the  defendant  or  explained 
to  him  ;  and  whether,  in  a  conversation  prior  to  the 
execution  of  the  deed,  the  defendant  did  not  declare  that 
he  intended  to  convey  a  life  estate  only.  The  cross  inter- 
rogatories, also- inquired  as  to  the  improvements  put  upon 
the  land,  the  size  of  the  house,  &c. 

The  depositions  of  the  two  attesting  witnesses  to  the 
deed.  Major  Benson  and  Eben  Benson,  were  taken  ;  also 
of  Burton  Waples,  Armer  M.  Long,  Isaiah  Long  and 
I^oah  Lockwood,  all  being  witnesses  for  the  complainant. 
No  witnesses  were  examined  for  the  defendant. 

Before  the  return  day  of  the  commission,  which  was  at 
the  March  Term,  1821,  the  defendant  filed  exceptions  to 
the  commission, — also  to  the  interrogatories  and  depositions 
of  the  witnesses  taken  in  the  cause.  The  exceptions  were 
these  :  1.  That  the  order  for  the  commission  was  made 
without  any  affidavit  of  the  complainant  to  his  bill,  or 
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proof  that  the  witnesses  to  be  examined  were  aged  or 
infirm,  or  resided  out  of  the  State,  or  were  about  to  remove 
from  it ;  or  that  their  testimony  was  material.  2.  That 
the  testimony  of  the  attesting  witnesses  was  taken  upon 
other  interrogatories  than  those  annexed  to  the  bill,  and 
not  upon  the  interrogatories  annexed  to  the  bill,  according 
to  the  prayer  thereof.  8.  That  witnesses  had  been  ex- 
amined upon  matters  other  than  the  execution  of  the 
deed,  and  which  were  not  prayed  for  in  the  bill.  4.  That 
it  did  not  appear  that  said  witnesses,  or  any  of  them,  were 
70  years  of  age  or  upwards,  or  were  infirm,  or  that  they 
resided  out  of  the  State,  or  were  about  to  remove  from  the 
same. 

The  depositions  were  returned  at  the  March  Term, 
1820,  and  published  as  in  ordinary  cases,  and  the  cause  was 
set  down  on  the  list,  usually  made  by  the  Register  in 
Chancery,  of  causes  at  issue  and  upon  demurrer,  for 
hearing. 

WellSy  for  the  complainant 

Robinson,  for  the  defendant. 

RiDGBLY,  Chancbllor. — There  are  two  kinds  of  bills  to 
preserve  testimony ;  one,  is  to  perpetuate  the  testimony, 
or  to  examine  witnesses  in  perpetuam  ret  memoriam ;  the 
other,  is  to  examine  witnesses  de  bene  esse.  The  former 
lies  where  the  party  is  in  actual,  undiflturbe<l  possession ; 
or  where  lands  are  devised  by  will  from  the  heir  at  law ; 
or  where  no  action  has  been  brought, but  the  party  intends 
to  commence  a  suit.  In  these,  and  in  similar  cases,  this 
bill  will  lie,  because  no  suit  being  brought,  the  party 
has  no  opportunity  to  examine  his  witnesses,  and  is  exposed 
to  a  future  attack  or  to  a  future  loss,  in  case  such  testimony 
cannot  be  preserved  until  a  judicial  investigation. 

The  bill  to  examine  witnesses  de  bene  esse  is  different 
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from  the  bill  to  perpetuate  testimony,  and  is  directly  the 
reverse  of  it.  It  is  brought  by  a  person  out  of  possession, 
whose  witnesses  are  aged  or  infirm,  or  where  the  knowl- 
edge of  the  matter  rests  with  a  single  witness,  or  with  two 
only,  and  is  in  aid  of  a  trial  at  law  or  in  equity,  where  the 
testimony  is  in  danger  of  being  lost  before  the  matter  to 
which  it  relates  can  be  examined  into  by  the  proper  tribunal. 
It  is  commonly  brought  after  the  commencement  of  a  suit 
at  law  or  in  equity ;  or  it  is  made  part  of  a  bill  in  equity 
brought  in  a  case  in  which  such  testimony  has  a  direct 
bearing  and  reference. 

If  a  party  could  not  perpetuate  his  testimony  by  a  bill 
in  this  court  before  suit  brought,  he  might  lose  the  oppor- 
tunity of  establishing  his  right;  for  his  adversary  need 
only  delay  a  suit  until  his  witnesses  are  dead,  or  the  testi- 
mony be  otherwise  lost,  and  then  the  party  would  be  with- 
out remedy  or  protection,  however  legal  and  honest  his 
defence  might  be. 

The  books  of  practice  are  extremely  confused  on  this 
subject,  and  generally  blend  the  two  kinds  of  bills  together, 
and  do  not  plainly  distinguish  the  rules  applicable  to  one 
from  those  applicable  to  the  other.  And,  indeed,  in  the 
adjudged  cases,the  language  of  the  reporters  seldom  makes 
.any  distinction,  though  by  attention  to  the  cases,  the  dif- 
ference may  be  plainly  observed.  Cooper's  Treatise  on 
Equity  throws  more  light  upon  this  subject,  and  arranges 
and  methodises  it  more  clearly  than  any  other  practical 
work  that  I  have  seen.  See  GUberfs  Equity  119,  120 ;  6 
Vesey  Jr.  251. 

Bills  to  perpetuate  testimony  are  substantial,  original 
bills,  which  have  no  other  design  but  to  secure  the  evi- 
dence of  some  right  or  interest  which  may  be  endan- 
gered or  lost,  if  the  testimony  upon  which  it  depends  be 
not  preserved.  Upon  the  same  principle  the  Court  will 
lend  its  aid  in  bills  quia  timet^  to  secure  a  party  against  the 
neglect,  inadvertence,  or  culpability  of  another.  Aod  so, 
i8 
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in  bills  of  discovery,  for  discovering  facts  resting  in  the 
knowledge  of  the  defendant,  or  deeds  or  other  writings 
or  things  in  his  power  or  custody, — ^in  these  instances  the 
Court  acts  to  secure  a  right,  or  to  prevent  a  loss  or  injury, 
and  not  toc redress  a  wrong. 

In  bills  to  perpetuate  testimony,  no  relief  is  prayed.  8 
Atk.  439,  2  Vent.  114,  Free,  in  Ch.  582:  and  so,  in  bills  of 
discovery,  3  Vesey  Jr.  4,  343 :  2  Ves.  Jr.  459 :  2  £ro.  Ch. 
Rep.  319 :  4  Bro.  Ch.  Hep.  480.  This  is  because  the  object 
of  such  bills  is  attained  as  soon  as  the  testimony  is  taken, 
or  the  discovery  made. 

We  find  many  instances  of  bills  to  perpetuate  testi- 
mony or  to  examine  witnesses  in  perpeiuam  rei  memoriam. 
In  Dorset  vs.  OircUery  Free,  in  Gianc.  581,  there  was  a  bill 
brought  by  one  in  possession  of  a  fishery,  to  examine  his 
witnesses  in  perpetuam  ret  memoriamy  to  establish  his  sole 
right  of  fishery.  It  was  suggested  in  the  bill,  that  the 
defendant  pretended  a  sole  right,  and  threatened  to  bring 
an  action  and  to  disturb  the  plain tiflF  when  his  witnesses 
should  be  dead.  The  defendant  demurred,  for  that  the 
plaintiff  had  not  verified  his  title  at  law,  and  had  no  right 
to  bring  his  bill  in  the  first  instance.  The  demurrer  was 
over-ruled,  because  one  in  possession  and  not  disturbed  cannot 
sue,  and  the  facts  to  which  the  testimony  relates  cannot  be 
immediately  investigated  in  a  court  of  law.  If  the  de- 
fendant had  actiiallj/  disturbed  the  plaintiff,  the  defendant 
ought  to  have  pleaded  this,  and  that  the  plaintiff  should 
seek  his  remedy  at  law ;  or,  if  the  plaintiff  had  shown  in 
his  bill  that  the  defendant  had  actually  disturbed  him  by 
fishing,  then  the  demurrer  would  have  been  proper,  but 
not  for  barely  threatening.  There,  the  defendant  had  by 
his  answer  insisted  on  his  right  of  fishery  and  hoped  to 
prove  it,  and  yet  by  his  demurrer  would  debar  the  plaintiff 
from  proving  anything  at  all.     See  1  Atk.  284. 

Here,  the  defendant,  Hickman,  admits  by  his  answer, 
that  the  complainant  is  in  possession,  but  he  denied  that 
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he  ever  intended  to  convey  to  the  complainant  an  estate 
in  fee  simple,  and  says  that  he  cannot  read  writing,  that 
the  deed  was  not  read  to  him,  and  that  if  he  ever  executed 
such  a  deed  as  the  complainant  hath  set  out  in  his  bill,  it 
was  by  imposition.  This  answer  admits  everything  nec- 
essary to  give  this  Court  jurisdiction  ;  and  the  bill  makes 
out  precisely  a  case  fitted  for  the  examination  of  witnesses 
to  perpetuate  their  testimony. 

Lord  Nottingham,  it  is  said  by  Cooper  in  his  Treatise 
on  JEquUy^p.  51,  decided  the  first  and  leading  case  upon 
this  sort  of  bill  ;  and  he  held  that  it  might  be  exhibited 
for  leave  to  bring  a  deed  into  Court,  and  to  perpetuate 
the  testimony  of  witnesses  to  it ;  and  that  the  plaintifi* 
should  set  forth  a  title  and  pray  to  examine  to  it.  The 
case  is  cited,  Bep,  Temp.  Finch  391 . 

In  Parry  vs.  Rogers  1  Vem.  441,  a  demurrer  to  a  bill  to 
perpetuate  testimony  touching  the  title  of  lands  was 
allowed,  because  there  was  no  impediment  that  hindered 
the  plaintiff  from  trying  his  right  at  law.  See  1  Vem.  308: 
1  Aik.  571. 

Suffolk  vs.  Ghreeny  et.  al.j  1  Atk.  450,  was  a  bill  to  perpet- 
uate the  testimony  of  witnesses  to  a  bond  charged  to  be 
usurious,  alleging  that  the  defendant.  Green,  whom  the 
plaintiff  wanted  to  examine,  was  very  aged  and  infirm. 
Green,  who  was  a  nominee  only  in  the  bond,  demurred, 
as  the  bill  sought  to  subject  him  to  a  penalty,  and  also  as 
the  plaintiff  did  not  offer  to  pay  what  was  really  due.  If 
the  demurrer  had  stopped  at  the  first  part  of  the  bill, 
which  sought  to  subject  the  defendant  to  a  penalty,  it 
would  have  been  good  ;  but,  as  to  perpetuating  the  testi- 
mony, it  was  bad  ;  for  the  plaintiff' was  entitled  to  perpet- 
uate the  testimony,  notwithstanding  his  not  offering  to 
pay.  And  Lord  Hardwicke  says,  a  man  may  bring  a  bill 
to  perpetuate  his  testimony  in  many  cases  where  he  can- 
not bring  a  bill  for  relief  without  waiving  the  penalty,  as 
in  waste — or  in  the  case  of  a  forged  deed— or  in  the  case 
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of  insurances,  after  a  commission  to  examine  witnesses 
beyond  sea  as  to  fraudulent  losses ;  and  yet,  in  many  cases 
fraudulent  losses  are  subject  to  a  penalty,  even  sometimes 
felonious.  The  bill  is  to  perpetuate  testimony  to  a  plain 
fact.  What  may  be  the  consequence  of  that  fact  is  of 
another  consideration.  This  case  of  Suffolk  vs.  Ghreea  is 
full  and  clear  ;  for  it  appearo  that  though  the  party  may 
be  subjected  to  a  penalty,  or  even  to  felony,  the  testimony 
maybe  perpetuated. 

I  may  refer  to  the  practice  of  perpetuating  the  testi- 
mony of  witnesses  to  wills.  Wills  of  land  are  not 
proved  in  England  as  they  are  with  us.  There,  they  may 
be  proved  in  chancery,  and  at  law.  When  lands  are 
devised  from  the  heir,  the  devisee  in  order  to  perpetuate 
the  testimony  of  the  witnesses,  exhibits  a  bill  in  chancery 
against  the  heir,  and  sets  forth  the  will  verbatim^  therein 
suggesting  that  the  heir  is  inclined  to  dispute  its  validity; 
and  then,  the  defendant  having  answered,  they  proceed  to 
issue  as  in  other  cases  and  examine  the  witnesses  to  the 
will,  after  which  the  cause  is  at  an  end  without  proceed- 
ing to  any  decree,  no  relief  being  prayed  by  the  bill. 
This  is  what  is  usually  meant  by  proving  a  will  in  chan- 
cery. 2  Harrison's  Ch.  Pr.  130 :  2  P.  Wms.  285.  The  form 
of  such  bill  and  answer  may  be  seen  in  2  Harrison's  Ch. 
Pr.  210  to  213,  and  of  the  interrogatories,  2  ib.  419. 

In  none  of  these  cases  is  any  affidavit  necessary.  The 
ground  or  reason  for  perpetuating  the  testimony  is  set 
forth  in  the  bill.  If  they  are  not  sufficient  the  defendant 
may  demur.  If  he  should  deem  this  course  not  proper, 
then  he  must  answer,  and  if  the  facts  stated  in  the  bill  are 
not  denied  the  commission  necessarily  follows. 

The  plaintiiF  must  show  his  title  or  interest  in  the  mat- 
ter  or  thing  to  which  the  evidence  relates.  1  Harrison's 
Ch.  Pr.  110  :  Cooper's  Eq,  52  :  1  Vem.  105  :lEq.  Ca.  Ab. 
283-4 :  3  Bro.  Ch.  Sep.  481.  The  bill  ought  sufficiently  to 
describe  the  right  claimed.    If  it  is  so  general  that  the 
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defendant  cannot  know  the  point  upon  which  the  examina- 
tion is  to  be  made,  the  bill  will  not  be  allowed.  1  Ves.  Jr. 
449 :  1  Vem.  812 :  8  Bro.  Ch.  Rep.  481 

After  the  witnesses  are  examined,  the  plaintiflFmust  not 
set  his  cause  down  to  be  heard  ;  for  the  end  is  answered 
by  the  examination.  If  he  does,  the  bill  will  be  dismissed 
with  costs,  but  so  as  not  to  prejudice  him  in  perpetuating 
the  testimony.  2  P.  Wms.  162:  Ambler  287  :  1  Harrison's 
Ch.  Pr.  115. 

The  bill  to  examine  witnesses  de  bene  esse^  is  generally 
brought  by  a  person  out  of  possession,  and  is  brought  by  a 
person  having  a  suit  at  law  or  in  equity,  whose  witnesses 
are  aged,  infirm,,  sick,  absent,  or  going  beyond  sea:  and 
there  must  always  be  an  affidavit  annexed  to  it,  showing 
the  circumstances  by  which  the  evidence  intended  to  be 
perpetuated  is  in  danger  of  being  lost.  Cooper's  Eq.  57  : 
1  Eq.  Ca.  Ab.  288. 

In  Philips  vs.  Careio,  1  P.  Wms.  117,  the  bill  was  to  dis- 
cover a  title  to  land,  for  an  account  of  profits,  and  to  per- 
petuate testimony.  There  was  an  answer  as  to  title, 
and  also  a  demurrer  as  to  perpetuating  evidence,  on  the 
ground  that  the  plaintiff  might  bring  his  ejectment,  and 
examine  his  witnesses  at  the  trial.  Upon  an  affidavit  thai 
the  plaintiff's  witnesses  were  infirm  and  unable  to  travel, 
the  demurrer  was  over-ruled.  Without  such  affidavit  the 
demurrer  would  have  been  allowed.  In  that  case  the 
plaintiff  was  out  of  possession^  but  his  bill  was  for  a  dis- 
covery and  for  an  account  of  profits;  and  the  examination 
must  have  been  de  bene  esse^  from  the  nature  of  the  case ; 
for  it  was  auxiliary  to  the  remedy.  As  a  suit  was  depend- 
ing, and  the  examination  of  the  witnesses  was  asked  for 
out  of  the  ordinary  course  of  proceeding,  the  affidavit  of 
the  party  was  required  to  entitle  him  to  this  unusual  means 
of  obtaining  his  evidence.  It  is  like  a  bill  brought  to  be 
satisfied  of  a  debt  upon  a  bond  lost.  The  plaintiff  must 
make  affidavit  of  the  loss,  for  if  the  bond  were  not  lost,  a 
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court  of  law,  and  not  a  court  of  equity,  would  have  juris- 
diction.    2  :Eq.  Ca.  Ah.  13.  c.  1 

In  Shirley  vs.  Ferrers^  8  P.  W^ns.  77 :  the  matter  to  be 
examined  into  lay  only  in  the  knowledge  of  one  witness 
and  was  of  great  importance.  On  affidavit  that  there  was 
no  other  person  privy  to  the  transaction,  the  examination 
was  ordered,  though  there  was  no  affidavit  of  age,  infirmity, 
or  danger  of  dying.  Here,  there  was  an  original  bill  to 
avoid  a  forged  deed,  and  before  an  answer  a  supplemental 
bill  was  filed  to  examine  this  witness  dt  bene  esse. 

In  Hankin  vs.  Middleditchj  2  Bro.  Ch.  Rep.  641,  on  affida- 
vit that  a  witness  was  the  only  witness  to  a  fact  material  to 
the  cause,  though  no  age  was  sworn  to,  he  was  examined 
de  bene  esse.  In  Cholmondsly  vs.  Oxford,  4  Bro.  Ch.  Bep. 
157,  two  persons  were  examined  de  bene  esse^  being  the 
only  persons  who  had  knowledge  of  the  material  facts, 
without  a  statement  of  their  age.  The  affidavit  is  not 
mentioned  but  it  certainly  must  have  been  made. 

It  is  a  rule  in  England,  when  the  examination  de  bene 
esse,  is  taken  on  account  of  age,  that  the  affidavit  shall  state 
the  witness  to  be  seventy  years  old ;  but  that  was  dispensed 
with  in  a  case  where  the  witness  was  sixty  years  old  and 
upwards,  and  greatly  affiicted  with  the  gravel.  Ambler 
65.  Considering  the  life  of  man  in  this  State,  a  shorter 
period  probably  ought  to  be  adopted.  Sixty  years  here  are 
probably  not  more  than  seventy  in  England. 

Many  of  these  examinations  are  made  on  motion  or  peti- 
tion,— 2  Harrison's  Ch.  Pr.  89,  44,  and  always  with  an 
affidavit. 

It  is  evident,  in  this  case  of  Hickman  vs.  Hickman,  that 
it  is  not  an  objection  to  these  depositions,  that  there  is  no 
affidavit,  and  that  the  witnesses  are  not  seventy  years  of 
age  ;  because  this  is  not  an  examination  de  bene  esse.  It 
is  an  examination  obtained  by  the  party  in  possession, 
who  cannot  sue,  and  who  has  no  other  means  to  preserve 
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the  testimony  to  the  deed  on  which  he  relies  as  evidence 
of  his  title.  No  relief  is  prayed  ;  and  in  the  answer  it  is 
admitted  that  the  complainant  is  in  possession,  and  noth- 
ing is  put  in  issue  but  the  fairness  of  the  execution  of  the 
deed,  which  is  the  subject  matter  sought  by  the  bill  to  be 
inquired  into. 

When  a  defendant  supposes  that  a  complainant  has  not 
made  out  a  case  in  his  bill  to  entitle  him  to  an  examina- 
tion of  witnesses  to  perpetuate  their  testimony,  or  de  bene 
esse^  he  ought  to  demur.  It  is  too  late,  after  the  commis 
sion  is  ordered,  to  object  that  the  party  has  failed  in  some 
matter  necessary  to  give  him  the  benefit  of  this  course  of 
proceeding.  This  might  be  an  answer  to  the  want  of  an 
a£Bidayit,  if  such  affidavit  were  requisite  in  this  case. 

There  are  two  other  objections  to  these  depositions  :  1, 
That  the  witnesses  have  been  examined  upon  interroga- 
tories other  than  those  annexed  to  the  bill,  and  not  upon 
those  so  annexed  ;  and  2.  That  they  have  been  examined 
upon  matters  not  prayed  for,  and  upon  matters  other  than 
the  execution  of  the  deed. 

All  these  exceptions  are  to  be  considered  as  on  a  motion 
to  suppress  the  depositions.  The  question  now  is,  whether 
for  the  two  last  reasons  these  depositions  ought  to  be  sup- 
pressed. 

The  rule  is  this.  If  the  defendant  had  merely  answered 
and  had  not  joined  in  the  commission  to  examine  the 
witnesses,  the  plaintift*  would  have  been  confined  to  the 
interrogatories  annexed  to  the  bill.  In  that  case,  the 
commission  or  rule  to  examine  witnesses  would  have  been 
for  the  benefit  of  the  plaintiff  only,  and  he  could  not  have 
gone  beyond  the  interrogatories  annexed  to  the  bill.  But 
when  the  defendant  joined  in  the  commission  or  rule,  and 
thereby  bad  the  liberty  to  examine  as  largely  as  he  pleased, 
according  to  the  rules  of  practice  the  plaintiff  had  a  right 
to  exhibit  such  interrogatories  as  he  pleased,  and  to  extend 
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his  examination  to  any  matters  suitable  to  his  case.  1 
Hairiaon's  Ch.  Pr.  114,  115. 

I  have  before  noticed  that  causes  of  this  kind  should 
not  be  set  down  for  hearing.  Under  the  English  practice, 
if  the  plaintiff  does  set  his  cause  down  for  hearing  the  bill 
will  be  dismissed  with  costs,  because  the  end  is  answered 
by  the  examination.  The  setting  down  a  cause  for  hear- 
ing follows  the  publication  of  the  depositions.  The  pub- 
lication of  depositions  and  setting  down  causes  for  hear- 
ing in  England  are  much  more  important  matters  than 
with  us,  and  are  not  matters  of  course.  They  are  done  by 
consent,  by  rules  and  orders,  and  with  notice  by  process. 
Here,  they  are  matters  of  course,  and  are  done  by  the 
Register  under  the  orders,  rules,  or  practice  of  the  Court. 
The  reason  why  the  bill  is  dismissed,  if  it  is  set  down  for 
hearing,  is,  because  it  is  unnecessary,  is  productive  of 
expense  to  the  other  side,  and  is  contrary  to  the  rule  of 
this  court,  which  does  not  permit  the  publication  of  evi- 
dence taken  in  this  way,  because  these  witnesses  may 
hereafter  be  examined  in  chief,  and  it  is  contrary  to  the 
practice,  which  there,  in  all  things  almost,  is  much  accord- 
ing to  the  notion  of  the  civil  law  that  no  act  of  the  Court 
may  be  done,  altera  parte  inaudita.  GilberVs  Chan.  151. 
So  that  a  decree  cannot  be  made  without  a  subpoena  to 
hear  judgment.     1  Harrison's  Ch.  Pr,  362. 

These  reasons,  however,  do  not  apply  here;  because  we 
have  no  practice  in  such  cases,  this  being  tho  first  bill  of  the 
sort  in  this  State,  and  particularly,  as  the  plaintiff  would, 
at  law,  have  the  benefit  of  these  depositions. 

Depositions  like  these,  upon  an  original  bill  brought  by 
one  in  possession,  or  on  similar  principles,  taken  in  perpe- 
tuam  rei  mcmoriam,  are  not  to  be  published  until  after  the 
death  of  the  witnesses,  without  a  special  order  of  the  Court, 
because  they  cannot  be  used  so  long  as  the  witnesses  are 
living  and  may  be  had,  to  be  examined  by  a  jury.  Prec. 
in  Ch.  681-2 ;  Prax  in  curia  canceUari^  26. 
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And  80,  the  depositions  taken  de  bene  esse  are  not  to  be 
published  unless  the  witnesses  die  or  are  absent,  so  that  it  is 
impossible  to  have  an  examination  of  them  in  chief;  and 
then,not  without  the  special  order  of  the  Court.  1  HarrisorCs 
GL  Pr.  110,  111 :  2  Vesey  Sr.  336-7  :  1  P.  Wms.  567. 

There  certainly  has  been  an  irregularity  in  publishing 
these  depositions ;  but  as  this  happened  inadvertently,  and 
according  to  the  general  rules  of  the  Court  ( though  this 
kind  of  case  is  an  exception  to  those  rules,)  it  will  not  be  a 
sufficient  reason  for  their  suppression.  It  was  not  the 
act  of  either  party,  except  that  they  or  their  counsel  did 
not  apply  to  the  Court  to  take  this  case  out  of  the  general 
operation  of  the  rule ;  and,  inasmuch  as  the  case  is  new 
and  the  publication  passed  by  mistake  and  without  being 
brought  into  the  view  of  the  Court,  we  will  now,  to  save 
expense,  and  as  no  injury  can  arise  to  either  party,  and 
especially  to  the  defendant,  do  what  should  have  been  done 
at  first.  The  interrogatories  and  depositions  must  be  sealed 
up,  under  an  order  to  i)e  made  for  that  purpose,  the  order 
further  directing  that  they  shall  not  be  again  published 
without  the  special  order  of  the  Court ;  and  if  any  of  the 
counsel  or  parties  have  copies  or  notes  of  the  depositions, 
they  should  be  brought  into  court  and  here  delivered  up. 

In  future,  it  will  be  considered  as  the  settled  practice  of 
this  Court,  if  any  depositions  shall  be  taken  upon  any  bill 
filed  to  perpetuate  testimony,  or  upon  a  bill,  motion  or 
petition  to  examine  witnesses  de  bene  esse^  that  if  they  be 
published  without  the  special  order  of  this  court  they  shall 
be  suppressed. 

As  to  costs, — the  defendant  must  be  paid  his  costs.  It 
is  laid  down  in  Bidulph  vs.  Bidulph  2  P.  Wms.  285,  that 
on  a  bill  by  a  devisee  to  perpetuate  the  testimony  of  wit- 
nesses to  a  will,  the  heir  must  be  paid  his  costs,  notwith- 
standing he  cross-examines  the  plaintifPs  witnesses,  and 
although  he  refused,  after  the  will  was  proved,  to  release 
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his  right  to  the  premises ;  for  the  plaintiff  had  the  fruit  of 
his  suit  and  the  benefit  of  perpetuating  the  testimony  of  his 
witnesses.  And  Lord  Hardwicke  said,  in  Clifton  vs.  Orchard 
1  Atk.  610,  that  costs  are  never  given  against  the  defend- 
ant on  a  bill  brought  to  perpetuate  testimony.  This  is 
when  he  cross-examines  only ;  but  where  he  encounters  the 
will  by  examining  witnesses,  he  shall  not  have  his  costs. 
3  Atk.  387 :  see  also  8  Vesey  Jr.  69  :  9  Vesey  Jr.  108 :  1  McuL 
Ch.  Pr.  195. 


Gborgb  Matson,  administrator  of  Betty  Matson,  late 
Betty  Walters,  now  deceased,  a  legatee  under  the 
last  will  and  testament  of  William  Walters^ 
deceased, 

vs. 

William  Walters  and  John  Palmer,  executors  of  Wil- 
liam Walters,  deceased. 

New  Castle,  March  T.  1821. 

Bequest  to  the  testator's  daughter,  '^  during  her  natural  life/'  of  **  the 
yearly  interest  ^  on  one  half  the  proceeds  of  certain  land  directed  by 
the  will  to  be  sold.  The  premises  were  sold  on  the  25th  March,  1808. 
Interest  on  one  half  the  purchase  money  was  paid  to  the  legatee  regu- 
larly up  to  25th  March,  1817.  She  died,  28d  December,  1817.  Held, 
that  her  administrator  was  entitled  to  interest  up  to  the  day  of  her 
death. 

Case  stated  in  Equity — Apportionment  of  Interest.— 
This  was  a  case  stated  in  equity,  by  consent  of  parties, 
in  lieu  of  a  bill  and  auswer.  The  case  stated  was  as  fol- 
lows, viz : 

"  William  Walters,  the  testator,  by  his  last  will  and 
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testament,  dated  the  Slst  day  of  the  8rd  month,  1807, 
among  other  things,  devised  in  the  words  following  to 
wit :  "Item,  I  order  the  tavern  house  and  land  where  my 
"  son-in-law,  George  Matson,  now  dwells,  to  be  sold  to  the 
"  highest  bidder  as  soon  as  convenient  after  my  decease, 
"  hereby  empowering  either  of  my  executors  to  execute  a 
"  full  and  clear  deed  of  conveyance  for  the  same  ;  and  one 
"  half  of  the  purchase  money  arising  from  such  sale,  I 
"give  to  my  daughter,  Beulah  Falmer,  and  the  yearly 
"  interest  of  the  other  half  I  give  to  my  daughter  Betty 
"  Matson  during  her  natural  Ufe^^  as  by  the  same  will  may 
appear ;  and  the  testator  appointed  the  said  William  Wal- 
ters and  John  Palmer  executors  thereof.  The  tavern, 
house  and  land  mentioned  in  the  devise  were  sold  by  the 
said  executors  to  Samuel  Pennell  for  the  sum  of  $2,515, 
on  the  25th  of  March,  1808.  And  the  said  William 
Walters,  one  of  the  executors,  duly  paid  to  George  Mat- 
son,  husband  of  said  Betty  Matson,  the  interest  of  one 
half  of  said  purchase  uj)  to  the  25th  day  of  March,  A.  D. 
1817.  Betty  Matson  died  the  23d  day  of  December,  in 
the  last  mentioned  year,  and  letters  of  administration  upon 
her  estate  have  been  duly  granted  to  her  late  husband, 
George  Matson. 

George  Matson,  as  administrator  of  said  Betty  Matson, 
claims  interest  on  the  said  one  half  of  the  before  men- 
tioned purchase  money,  from  the  25th  day  of  March, 
1817,  to  the  said  23d  day  of  December  in  the  same  year, 
the  day  of  the  said  Betty's  death  ;  'and  the  said  executors 
refuse  to  pay  the  same,  alleging  that  the  said  administra- 
tor is  not  entitled  to  the  said  interest. 

The  above  statement  of  facts,  together  with  the  will  of 
Wm.  Walters,  deceased,  is  by  consent  substituted  in  lieu 
of  a  bill  and  answer  ;  and  it  is  agreed  that  the  said  case 
be  entered  on  the  docket  of  the  Court  of  Chancery  of  New 
Castle  County,  as  of  the  present  Term,  and  be  submitted 
to  His  Honor  the  Chancellor,  for  his  opinion  and  decision 
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touching  the  8aid  claim  of  interest.  And  it  is  agreed  that 
the  Chancellor  may  decree  between  the  said  parties  touch- 
ing the  same  matter,  as  to  him  shall  seem  proper. 

The  case  as  above  stated  was  signed  by  the  solicitors  of 
the  parties  respectively. 

Van  DykCy  for  the  complainant. 

McLanCy  for  the  defendant. 

The  case  was  submitted^  without  argument,  to  the  Chan- 
cellor, who  afterwards  delivered  the  following  opinion  : 

The  administrator  of  Betty  Matson  is  entitled  to  the 
interest  which  accrued  between  the  25th  of  March, 1817,and 
the  23rd  of  December,  in  the  same  year,  the  day  on  which 
Betty  Matson  died.  By  the  words  in  the  will  the  testator 
intended  possession  for  his  daughter  during  her  natural  life ; 
and  the  words  yearly  interest  only  fixed  the  rate  at  which 
the  annuity  should  be  charged  on  a  moiety  of  the  purchase 
money  arising  from  the  house  and  lot  ordered  to  be  sold. 

In  the  case  of  Edwards  vs.  Lady  Warwick,  2  P.  Wms. 
171, 176,  interest  payable  half  yearly  ^w&s  apportioned,  where 
the  person  entitled  to  it  died  in  a  broken  part  of  the  half 
year.  And  so,  on  the  will  of  Lord  Chief  Justice  Holt  In  3 
Fm.  Ab.  18,  pi.  8. :  2  Eq.  Ca.  Ab.  88,  pi.  4,  it  is  said  that 
interest  on  money  given  for  life,  though  payable  half  yearly, 
is  always  computed  to  the  day  of  the  death  of  the  tenant. 
The  case  of  Lord  Holt's  will,  the  Lord  Chancellor,  in  Ambler 
279,  said,  must  have  been  by  consent ;  but  there  he  is 
speaking  of  the  interest  of  money  in  the  funds,  which  is  never 
apportioned;  3  Bro.  Oh,  Rep.  101.  In  2  Vesey  Sr.  672, 
Wilson  vs.  Harman,  the  case  of  Lord  Holt,  as  to  money  in 
the  funds,  is  denied  ;  but  Lord  Hardwicke  seems  to  make 
a  difference  between  dividends  on  South  Sea  Annuities 
and  all  annuities  of  that  kind,  and  the  interest  of  money. 
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See  8  Atk.  502,  Skerrard  vs.  Sherrard;  8  Atk.  261,  Pearly 
vs.  Smith. 

As  to  the  funds,  the  reason  given  in  2  Com.  Dig.  869, 
TiUe  Chancery^  (2  E.)Apportionmentj  is,  because  by  Act  of 
Parliament  the  dividends  on  these  annuities  are  made  pay- 
able on  certain  days. 

Considering  this  as  a  provision  made  by  a  father  for  a 
daughter,  during  her  UfCy  I  do  not  perceive  how  she  could 
have  the  full  benefit  of  it,  without  extending  the  payment 
of  interest  to  the  last  day  of  her  life.  He  certainly  designed 
to  give  her  the  use  in  the  interest  of  a  moiety  of  the  purchase 
money  as  long  as  she  lives. 

Decree  for  the  payment  to  complainant,  as  the  adminis- 
trator of  Betty  Matson,  of  interest  on  one  moiety  of  the 
purchase  money  from  the  25th  day  of  March,  1817,  to  the 
28rd  day  of  December  of  the  same  year,  the  day  of  Betty 
Matson's  death. 


John  Eoss, 

vs. 

Sarah  Singleton. 

New  Castle^  June  T.   1821.   (In  vacation.) 

A.  married  woman,  whose  husband  was  reported  and  believed  to  have  been 
killed  in  battle,  but  who  was  in  fact  living,  contracted  to  sell  and 
afterwards  conveyed  her  maiden  property.  An  ejectment  for  the  prem- 
ises was  brought  by  the  wife  after  the  husband's  death  and  judgment 
recovered  against  the  purchaser ;  Held^  that  there  being  no  fraud 
he  could  not  be  relieved  in  equity. 

^  married  woman  cannot,  after  she  becomes  sole,  be  compelled  to  make 
good  or  execute  a  contract  which  was  void  in  its  origin,  or  which  she 
^•8  legally  incompetent  to  enter  into. 
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A  court  of  equity  cannot,  in  the  absence  •f  fraud,  accident  or  mistake,  give 
validity  to  a  contract  which  is  void  in  law. 

A  court  of  equity  Vili  not  relieve  a  complainant  against  the  consequences 
of  his  negligence,  or  of  a  risk  voluntarily  assumed  by  him. 

Injunction  Bill. — This  was  a  motion  ex  parte  for  an 
injunction,  under  the  following  circumstances,  set  forth  in 
the  bill : 

In  th^  year  1785,  certain  real  estate,  situated  in  New 
Castle  County,  being  held  by  Joseph  Singleton  and  his 
wife,  the  defendant,  in  her  right,  Singleton's  interest 
therein  was  sold  in  execution  of  a  judgment  against  him, 
and  purchased  by  Daniel  Thompson  and  Andrew  Mclntire. 
Afterwards  the  title  under  the  Sheriffs  sale  came  to 
Thompson  solely.  Joseph  Singleton,  about  the  year  1791, 
enlisted  as  a  soldier  in  the  troops  commanded  by  General 
St.  Clair,  and  was  in  the  battle  fought  by  General  St.  Clair 
with  the  Indians  on  the  4th  of  Nov.  1791.  The  rumor  of  his 
death  gained  circulation  and  general  credit  with  his  family 
and  in  the  neighborhood.  The  defendant,  his  wife,  soon, 
afterwards  applied  to  the  complainant  to  purchase  the  land 
from  her,  and  assured  him  that  she  had  made  the  most 
particular  inquiries  after  Singleton  and  had  obtained  such 
information  as  fully  convinced  her  that  he  had  been  killed 
in  the  battle  with  the  Indians.  The  complainant  at  that 
time  declined  the  purchase  ;  but  upon  her  renewing  the 
application  afterwards,  with  an  otFer  to  sell  the  land  at 
fifty  shillings  per  acre,  he  agreed  to  purchase,  confiding 
in  her  assurance  that  she  had  reason  to  believe  that 
Singleton,  her  husband,  was  dead.  A  contract  in  writ- 
ing was  drawn  and  signed,  dated  Ist  of  December,  1794, 
whereby  the  defendant  agreed  to  sell  and  the  complainant 
to  buy  the  land,  being  sixty-one  acres  and  eighty  perches, 
at  fifty  shillings  per  acre,  amounting  to  £153.15;  of  which 
£56.05  was  to  be  paid  down,  and  the  residue  when  a  good 
title  should  be  made  and  the  possession  delivered.  A  mem- 
orandum, appended  to  the  contract,  referred  more  partica- 
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larly  to  the  title  as  being  in  the  defendant  by  descent  from 
her  father,  and  that  Joseph  Singleton,  her  husband,  was 
dead.  The  £56.05  was  paid  to  the  defendant,  and  mater- 
ially aided  in  the  support  of  herself  and  children.  The 
complainant,  by  an  arrangement  with  Daniel  Thompson, 
the  purchaser  at  the  sheriff's  sale,  obtained  possession  of 
the  land,  and  has  since  made  repairs  and  been  at  consid- 
erable expense.  After  these  transactions  above  stated  the 
defendant  removed  to  Philadelphia,  and  the  complainant 
being  on  a  visit  to  that  place  in  1800  she  insisted  upon 
the  performance  of  the  contract,  again  alleging  that  she 
had  received  information  warranting  the  belief  that  her 
husband  had  been  killed  in  the  battle  with  the  Indians. 
He  had  not  in  fact  been  heard  of  up  to  that  time,  which 
was  more  than  seven  years  after  the  battle.  Upon  her 
solicitations  and  assurances,  and  under  the  advice  of 
Samuel  Cochran,  who  drew  the  contract  and  was  a  mutual 
friend,  and  also  of  Thomas  McKean,  Chief  Justice  of 
Pennsylvania,  who  acted  as  Mrs.  Singleton's  friend  in  the 
business,  the  complainant  consented  to  accept  a  deed  and 
to  pay  the  residue  of  the  purchase  money,  all  which  was 
done  on  the  28d  of  April,  1800.  The  deed  set  forth,  in  con- 
nection with  the  statement  of  title,  Joseph  Singleton's 
death. 

About  the  year  1808,  Joseph  Singleton  returned,  and 
went  to  Philadelphia  to  see  his  wife  ;  but  she  refused  to 
cohabit  with  him,  as  the  complainant  had  been  informed. 
Singleton  then  went  off  to  Kentucky. 

In  1818,  Joseph  Singleton  having  meanwhile  died,  the 
defendant  brought  an  ejectment  for  this  land  in  the 
Supreme  Court  for  New  Castle  County,  and  a  trial  was 
had  at  the  April  Term,  1821.  'The  Court,  in  that  action, 
charged  the  jury  that  any  such  contract  or  deed  made  by 
a  married  woman,  and  oxccutod  as  the  contract  and  deed 
in  question  appeared  to  have  been,  was  void  in  law.  Con- 
sequcutly,  the  plaintiff'  recovered  a  verdict  and  judgment 
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in  the  ejectment.  Thereupon,  this  bill  was  filed,  praying 
that  the  defendant  may  make  to  the  complainant  a  good  and 
sufficient  deed ;  that  the  complainant  may  be  quieted  in  his 
possession  of  the  land ;  and  for  an  injunction  to  restrain  fur- 
ther proceedings  under  the  judgment  in  the  ejectment. 

The  facts  set  forth  in  the  bill,  connected  with  the  execu- 
tion of  the  contract  and  deed,  were  fully  verified  by  the 
deposition  of  Samuel  Cochran,  a  witness  in  the  action  of 
ejectment, — a  copy  of  the  deposition  being  annexed  to  the 
bill. 

This  bill  was  presented  to  the  Chancellor,  in  vacation, 
in  May,  1821.  After  consideration  of  the  bill,  the  Chan- 
cellor refused  to  grant  the  injunction,  assigning  his  reasons 
as  follows  : 

The  general  question  here  is,  whether  a/e/ne  covert^  after 
she  becomes  sole,  may  be  compelled  to  make  good  or  to 
execute  a  contract,  which  was  void  in  its  origin  and  which 
she  could  not  enter  into. 

In  this  case,  no  fraud  can  be  imputed  to  either  of  the 
parties.  The  death  of  Joseph  Singleton  was  equally 
unknown  to  both  of  them,  and  it  appears  by  Mr.  Cochran's 
testimony,  which  is  annexed  to  the  bill,  and  makes  part  ot 
it,  that  on  the  1st  of  December,  1794,  when  the  articles  of 
agreement  were  executed,  the  defendant  only  expressed  hei^ 
beliefs  of  his  death,  and  said  she  thought  he  mast  be  dead 
although  she  had  no  evidence  of  it.  Afterwards,  when  the 
deed  was  executed,  in  April,  1800,  the  length  of  time 
between  his  supposed  death  and  that  period,  alone  seemed 
to  confirm  the  parties  in  the  opinion  of  his  death.  There 
was  no  imposition  practised  on  Mr.  Ross,  and  no  fact  was 
concealed  from  him  which  she  ought  or  could  communicate 
to  him.  The  purchase  of  the  land  was  a  hazard,  a  risk 
incurred  by  Mr.  Ross  voluntarily,  and  without  any  decep- 
tion.    Indeed,  considering  the  notoriety  of  the  transaction 
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and  the  persons  consulted,  it  is  not  to  be  believed  that  Mr. 
Ross  was  led  into  an  error  by  any  act,  or  concealment,  or 
false  saggestion,  I  am  satisfied  from  the  deposition  of 
Mr.  Cochran,  that  there  was  no  fraud  in  the  case  at  the 
time  of  the  execution  of  the  articles  of  agreement  and  deed, 
nor  at  any  other  time.  Neither  can  I  find  in  the  whole 
afiTair  any  like  accident  or  mistake.  Ignorance  is  not  mis- 
take ;  neither  is  error  in  judgment  a  ground  of  relief.  The 
parties  blindly  entered  into  a  negotiation  about  the  pur- 
chase of  the  land ;  and  after  more  than  five  years,  Mr. 
Ross  took  a  deed  and  paid  the  purchase  money,  without  a 
knowledge  of  the  death  of  Singleton,  the  husband  of  the 
grantor,  upon  whose  death  the  legality  of  the  contract 
depended.  To  relieve  in  this  case  would  be  to  relieve 
against  the  imprudence  of  Mr.  Ross.  He  did  not  know 
that  Sarah  Singleton  was  2,  feme  sole.  He  knew  that  if  her 
husband  was  alive  she  could  not  convey  or  grant  the  land ; 
and  knowing  that  although  the  woman  expressed  her  belief 
of  his  death  she  had  no  evidence  of  it,  he  ventured  on 
the  purchase.  It  was  altogether  a  calculation  of  chances, 
and  he  trusted  to  the  chance.  The  probability,  indeed,  was 
that  the  man  was  dead  ;  but  it  was  only  a  probability. 
In  short,  his  eyes  were  open,  and  he  must  abide  by  the 
event. 

But  it  is  alleged  in  the  bill  that  this  woman  executed 
the  deed,  received  the  purchase  money,  and  enjoyed  great 
benefits  from  it ;  also,  that  the  complainant  expended  con- 
siderable sums  in  repairs.  All  this,  in  the  present  stage 
of  the  proceeding,  we  must  take  to  be  true  ;  but  it  is  not 
sufficient  to  ^ve  validity  to  a  transaction  that  is  absolutely 
null.  A  contra'ct  made  by  a  married  woman,  without  the 
consent  of  her  husband,  is  void  ;  and  a  court  of  chancery 
cannot  give  validity  to  a  contract  void  in  law.  The  case 
of  Kenge  vs.  DdavaUy  1  Vern.  326,  has  some  resemblance 
to  this.  Sir  Ralph  Delavall  and  his  lady,  by  reason  of 
some  discontents  in  the  family,  agreed  to  live  separately, 
20 
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and  there  was  a  separate  maintenance  settled  on  the  lady, 
but  determinable  on  the  death  of  either  of  them.  She 
contracted  several  debts  during  the  separation.  Her  hus- 
band died.  A  bill  was  then  brought  to  subject  her  joint- 
ure to  the  payment  of  the  plaintiffs  debt.  The  Lord  Keep- 
er said  that  had  the  separate  maintenance  continued,  there 
might  be  some  reason  for  the  creditors  to  follow  that,  and 
make  it  liable  to  their  satisfaction  ;  but  that  being  deter- 
mined by  the  death  of  the  husband,  he  did  not  see  which 
way  the  jointure  could  be  charged  with  it  The  reason 
why  the  separate  estate  might  be  charged  was  because,  ac- 
cording to  Peacock  vs.  Monk^  2  Ves,  Sr.  190  and  Shdme 
vs.  Tenant  and  wife^  1  Bro.  Ch.  Rep,  16,  20,  a  feme  coveriy 
acting  with  respect  to  her  separate  property  is  competent 
to  act  in  all  respects  as  if  she  were  9,  feme  sole  ;  but,  in  all 
cases  of  separate  property ,  the  power  which  the  feme  covert 
has  over  it  arises  from  the  agreement  of  the  husband  be- 
fore or  after  marriage  ;  and  without  the  agreement,  she 
can  do  no  act  to  aflfect  it.  2  Ves.  Sr.  190  :  1  Ves.  Sr.  168, 
229,  517. 

A  married  woman  can  enter  into  no  contract  that  will 
bind  her  after  her  coverture.  If  she  gave  a  bond  she 
could  not  be  sued  upon  it.  She  cannot  personally  bind 
herself,  nor  her  executors  or  administrators ;  4  Bro.  Ch, 
Bep.  483,  487,  Sockett  vs.  Wray.  In  Smithy  and  Helen  his 
mfcj  vs.  French,  2  Atk.  243,  the  case  is  stronger  than  this, 
and  the  principle  is  clearly  laid  down  by  Lord  Hardwicke. 
A  bill  was  brought  for  satisfaction  of  a  breach  of  trust. 
The  husband,  after  the  marriage,  conveyed  his  wife's  for- 
tune to  the  wife's  mother,  as  her  trustee,  for  her  separate 
use.  The  trustee,  at  the  importunity  and  repeated  solici- 
tation of  the  daughter,  the  cestui  que  trust,  committed  a 
breach  of  trust  by  disposing  of  the  trust  money  for  the 
benefit  of  the. husband,  at  his  instance  and  request.  The 
wife  promised  to  release  ;  and  after  she  became  a  widow 
confixmed  the  promise.    This  confirmation  alone  secured 
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the  trastee.  The  promise  of  the  wife  during  coverture 
could  not  bind  her  ;  and,  although  the  case  was  extremely 
hard,  Lord  Hardwicke  would  have  decided  against  the 
trustee,  had  he  not  found  in  the  promise  of  the  cestui  que 
trusty  after  she  became  sole,  a  defence  sufficient  to  rebut 
the  plaintiffs  equity.  He  compared  it  to  the  case  of  an 
infant  under  age,  who,  contracting  a  debt  during  his 
minority,  shows  his  consent  to  it  by  confirming  it  after  he 
comes  of  age  ;  which  shall  effectually  bind  him,  though 
it  was  voidable  at  his  election.  So  here,  said  he,  a  prom- 
ise by  the  wife  to  release  during  the  coverture,  it  is  cer- 
tain, could  not  bind  the  wife  ;  but  if,  after  the  death  of 
her  husband,  she  repeats  the  promise,  that  is  a  confirmation 
of  it  and  is  good.  In  that  case  there  was  cited  from 
Hobart  225,  a  case,  7  Ed.  4,  14,  in  which  the  wife  being  a 
cestui  que  use,  she  and  her  husband  sold  the  land.  She 
received  the  money.  They  both  required  the  feoffee  to 
make  the  estate  to  the  vendee  ;  yet  she,  after  her  hus- 
band's death,  in  a  court  of  equity,  was  relieved  against 
the  feoffee,  and  it  was  held  she  might  also  be  against  the 
vendee  if  he  were  privy  to  the  use. 

These  cases,  and  the  reason  of  them,  fully  establish  the 
principle,  that  a  married  woman  can  make  no  contracts 
during  her  coverture  which  shall  bind  her  after  she 
becomes  sole,  unless  they  be  made  conformable  to  certain 
rales  established  to  operate  upon  and  bind  married  women. 
And  if  Sarah  Singleton  could  be  compelled  to  make  a 
further  conveyance  to  John  Boss  for  the  better  assurance 
ot  this  land ;  or,  if  she  could  be  restrained  from  prose- 
cuting to  execution  her  judgment  at  law  recovered  in  this 
action  of  ejectment,  she  might  be  compelled,  directly  or 
indirectly,  to  give  effect  to  a  contract  void  both  at  law  and 
in  equity. 

Supposing  that  the  complainant  has  made  out  his  whole 
case  in  his  bill,  with  the  depositions  annexed,  I  see  no 
ground  upon  which  I  can  order  the  writ  of  injunction  ; 
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and  although  I  have  been  obliged  to  form  a  decided  opin- 
ion upon  this  application  for  a  writ  of  injunction,  yet,  I 
shall  be  extremely  willing  to  change  my  opinion,  if  the 
plaintifi  shall  be  able  to  satisfy  me  that  it  is  erroneous. 
It  certainly  is  a  hard  case,  and  I  regret  that  I  cannot  com- 
ply with  the  prayer  in  the  bill  for  a  writ  of  injunction. 
See  Bolton  vs.  WUUams^  2  Vesey  Jr.  138  :  Jones  vs.  Harris 
9  Ves.  Jr.  486. 


This  case  afterwards  proceeded  to  a  final  hearing  before 
the  Chancellor,  at  the  April  Term,  1828,  on  bill,  answer, 
exhibits  and  depositions  ;  and  a  case  of  intentional  fraud 
on  the  part  of  the  defendant  having  been  established  by 
the  proofs  to  the  satisfaction  of  the  Chancellor,  a  decree 
was  made,  perpetually  enjoining  the  defendant  from  pros- 
ecuting to  execution  her  judgment  in  the  action  of  eject- 
ment at  law.  This  decree  was  affirmed  by  the  Hig^h 
Court  of  Errors  and  Appeals,  at  the  June  T.  1824. 


John  Wilkins, 

vs. 
Elisha  Evans. 

Su99exj  March  T,   1821. 

Under  a  lease  of  lands,  for  the  term  of  six  years,  with  the  right  in  the 
lessee  to  purchase  the  samOi  upon  paying  a  stipulated  price  therefor, 
within  the  six  years — 

HM,  that  the  lessee,  having  paid  the  purchase  money  within  the  time 
limited  therefor,  was  entitled  to  a  decree  for  specific  performance, 
though  after  the  six  years  had  elapsed  :— 
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HM  aUOf  that  even  though  the  purchase  money  had  not  been  fully  paid 
within  the  time  limited  therefor ,  the  purchaser  was  nevertheless 
entitled  to  relief,  if  full  payment  were  prevented  through  the  default 
of  the  vendor. 

A  contract  in  writing  for  the  sale  of  lands  cannot  be  discharged  by  a 
parol  agreement,  except  that  equity  will  relieve  where  the  parol  agree- 
ment has  been  acted  upon  and  the  condition  of  the  parties  thereby 
changed. 

It  Menu,  that  under  the  Delaware  Statute  about  contracts  and  assumptions 
a  written  contract  for  the  sale  of  lands  cannot  be  waived  except  in 
writing. 

Bill  for  specific  performancb. — This  bill  was  for  the 
specific  performance  of  a  written  contract  for  the  sale  of 
lands,  which  was  in  the  words  following,  viz  : 

"  Articles  of  agreement,  between  Elisha  Evans  of  the 
"  one  part,  and  John  Wilkins  of  the  other  part,  witness, 
"  that  the  said  Evans  doth  agree,  for  his  part,  to  let  said 
'*  Wilkins  have  a  plantation  that  he  bought  of  Mr.  Conoway 
"  of  Wm.,  for  the  term  of  six  years  from  the  first  day  of 
"  last  January  ;  and  said  Wilkins  doth  agree,  for  his  part, 
"  to  give  said  Evans  eighteen  dollars  per  year  for  said  place, 
"  and  to  put  the  said  place  under  a  good  fence,  and  to  put 
"  a  good  framed  house  eighteen  feet  long  and  sixteen  wide, 
"  with  two  good  floors,and  to  be  covered  with  shingles,  and 
"  a  good  brick  chimney,  and  to  be  pillared  well  with  brick ; 
"  and  to  build  a  good  smoke  house  and  a  good  corn-crib, 
"  and  to  dig  and  frame  a  good  draw  well  for  water,  and 
"  at  the.  expiration  of  the  above  mentioned  six  years,  said 
"  Wilkins  doth  agree  to  give  up  the  said  place  to  said  Evans 
"  with  the  above  mentioned  items,  all  in  good  order,  unless 
'*  the  said  Wilkins  should  see  proper  to  buy  the  said  place, 
"  and  if  he  sees  proper  to  pay  the  said  Evans  three  dollars 
"  per  acre  for  said  place  before  the  expiration  of  the  above 
"  mentioned  six  years,  then  said  Wilkins  is  to  have  the 
"  place;  but,  be  it  remembered  that  the  above  mentioned 
"  eighteen  dollars  per  year  for  the  use  of  said  place,  for 
"  which  said  Evans  has  said  Wilkins*  notes,  is  not  to  be 
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"  included  in  the  price  of  said  land,  if  said  Wilkins  should 
"  see  proper  to  purchase  it.  And  for  a  true  performance 
"  of  the  above  mentioned  agreement,  we  bind  ourselves  to 
"  each  other  in  the  penalty  of  $600.  As  witness  our  hands 
"  and  seals  this  27th  day  of  February,  1813." 

(Signed,)        Elisha  Evans,       <  l.  s.  I 

his  tC 

Witness  present,  John  X  Wilkins,  <  l.  s.  > 


his  mark. 

(Signed,)  Scuylbr  X  Spicbr, 
mark. 
Joshua  McCallby. 

The  complainant,  upon  the  execution  of  the  contract, 
gave  single  bills  for  the  stipulated  annual  rent  of  $18.00, 
payable  in  the  six  successive  years  of  the  renting,  and 
entered  into  possession  of  the  land  as  lessee.  There  was 
evidence  shewing  sundry  payments  made  by  him  to  the 
defendant  and  goods  and  grain  delivered,  during  the  six 
years  of  the  tenancy,  which,  it  was  insisted  on  his  part, 
were  credits  on  account  of  the  purchase  money  in  the 
written  contract  mentioned.  Disputes  arose  between  the 
parties  touching  some  of  these  payments,  the  amount  of 
them,  and  whether  they  were  applicable  to  the  purchase 
money.  It  was  also  in  dispute  whether  a  certain  balance 
of  account,  due  from  the  defendant  to  the  complainant 
prior  to  the  contract,  was  applicable  to  the  purchase 
money,  the  complainant  claiming  it  so  to  be,  while  the 
defendant  insisted  that  this  account  had  been  extinguished 
by  the  single  bills  given  for  the  rent  under  the  contract. 
The  defendant  also  claimed  to  be  allowed,  in  the  settle- 
ment, the  value  of  some  of  the  improvements  which,  under 
the  contract,  the  complainant  as  lessee  was  to  put  upon 
the  land,  but  which  he  had  failed  to  make.  In  con- 
sequence of  these  disputes  no  settlement  was  reached  be- 
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fore  the  six  years  limited  in  the  contract  for  completing  the 
purchase  had  elapsed,  and  no  conveyance  had  been  made. 
The  six  years  expired,  the  Ist  of  January,  1819.  This 
bill  was  filed,  the  18th  of  May,  1820.  The  defence  taken 
against  a  decree  for  specific  performance  was,  (1)  the  ex- 
piration of  the  six  years' limitation  of  time,  which  it  was  in- 
sisted was  of  the  essence  of  the  contract ;  and  (2)  that  the 
contract  had  been  abandoned  or  waived  by  parol.  To  this 
latter  point  some  evidence  was  adduced  of  declarations  on 
the  part  of  the  complainant  to  the  effect  that  he  had  given 
up  the  laud. 

The  cause  came  before  the  Chancellor,  for  a  hearing 
upon  the  bill,  answer,  exhibits  and  depositions,  at  the 
March  T.,  1821. 

Wells,  opened  for  the  defendant. 

How  far  time  is  material  in  a  contract  depends  upon 
the  intention  of  the  parties.  It  is  material  if  they  have 
made  it  so,  and  such  is  the  fair  construction  of  the  con- 
tract in  this  case.  1  Bac.  Abr.  109,  (  Wilson's  Ed'n) ;  1  Fcmb. 
Eq,,  892  :  4  Bro.  Oh.  Rep.  332  :  8  Ves.  Jr.  693:  4  Fes.  Jr. 
686  :  5  Ves,  Jr.  730  :  5  Oranch  278. 

Further,  the  evidence  proves  that  Wilkins  gave  up  this 
contract.  The  relief  by  a  decree  for  specific  performance 
being  discretionary  with  the  Court,  it  will  not  interfere 
when  the  contract  has  been  discharged  or  abandoned  by 
the  parties,  though  such  discharge  were  by  parol. 

Bobinsonj  for  the  complainant 

As  to  timej  the  cases  cited  do  not  apply.  They  apply 
where  nothing  has  been  done  ;  but  where  a  purchaser  has  paid 
part  or  nearly  all  of  the  purchase  money,  the  defendant 
shall  not  rely  on  time.  1  Mad.  Ch.  Pr.  328  Ac.  With 
respect  to  iraiver,  the  rule  is,  that  a  parol  agreement,  unless 
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it  has  been  executed  or  acted  upon,  will  not  discharge  a 
written  contract.  2  Eq.  Cos,  Abr.  c.  44.  ^.  33 :  1  Vernon 
240  :  Sagd.  on  Vend.  96—98. 

RiDGBLY,  Chancellor. — The  defendant  has  contended 
that  a  specific  execution  of  this  contract  should  not  be 
decreed,  because,  as  he  alleges,  the  complainant  did  not 
before  the  expiration  of  the  six  years  pay  the  purchase 
money.  He  t^ays  that  the  time  is  made  the  essence  of  the 
contract ;  that,  therefore,  it  is  material ;  and  that,  as  the 
complainant  failed  to  perform  his  part  within  the  limited 
period,  a  specific  performance  ought  not  to  be  compelled. 

It  becomes  necessary  to  examine  the  evidence  and  see 
whether  Wilkins  paid,  within  the  six  years,  the  stipulated 
price  of  the  land,  and  if  he  did  not,  by  whose  default  it 
happened ;  and  then  to  consider  whether,  according  to  the 
principles  of  equity,  he  still  may  be  allowed  to  pay  the  bal- 
ance, if  any,  and  have  a  decree  for  the  conveyance  of  the 
land  to  him. 

[The  Chancellor  here  entered  into  a  detailed  examina- 
tion of  the  evidence  touching  sundry  payments  made  by 
the  complainant  to  the  defendant,  and  their  applicabiHty 
to  the  purchase  money.] 

Upon  an  examination  of  the  evidence,  I  am  of  the  opinion 
that  the  several  sums  which  ought  to  go  to  the  credit  of 
Wilkins,  in  payment  for  the  land,  considerably  exceed  the 
purchase  money.  But  supposing  a  balance  of  the  purchase 
money  to  be  due,  it  is  proper  to  inquire  by  whose  default 
this  happened.  In  this  inquiry,  I  have  no  difficulty  in  fixing 
the  whole  blame  upon  Evans. 

It  is  evident  that  Wilkins  endeavored  to  eftect  a  settle- 
ment with  Evans  in  Dec.  1818.  He  went  to  the  house  of 
Evans;  he  produced  his  account ;  and  then,  for  the  first 
time,  Evans  objected  that  the  notes  for  the  rent  had  extin- 
guished all  charges  in  the   account  against  him  prior  to 
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their  date,  though  it  is  obvious  from  the  testimony,  that 
he  considered,  when  the  contract  was  made,  that  these 
charges  of  Wilkins  were  to  be  applied  to  the  purchase  of 
the  land.  Evans  then  proceeded  to  state  the  accounts 
himself,  and  struck  a  balance  of  $150  or  $200,  in  his  own 
favor.  In  this  statement  he  included  the  supposed  expense 
of  erecting  the  buildings,  Ac;  which,  upon  no  pretence, 
could  be  due  to  him,  because  the  six  years  had  not  expired 
and  no  right  to  compensation  had  accrued  to  him.  Wil- 
kins, if  he  had  determined  to  abandon  the  purchase,  had 
the  whole  term  of  six  years  to  erect  the  buildings  and 
make  the  improvements  ;  and  consequently,  Evans,  then 
had  no  claim  for  compensation  on  account  of  any  default 
in  that  respect.  Evans  then  proposed  to  submit  to  the 
arbitration  of  Thomas  Pepper  and  James  Maul  his  esti- 
mate of  the  value  of  the  supposed  buildings  ;  but  he  never 
proposed  to  submit  the  whole  accounts,  and  without  yield- 
ing to  his  own  charges  and  allowances  no  settlement 
could  be  accomplished.  Evans,  in  this  luisiness,  acted  with 
a  view  of  re-possessing  the  land  and  retaining  all  the 
money  paid  on  articles  furnished,  although  they  amounted 
to  more  than  double  the  six  years'  rent.  Evan?  annexed  a 
condition,  certain  to  frustrate  any  settlement.  His  own 
statement  was  to  be  accepted,  except  as  to  the  price  of  the 
buildings,  the  balance  made  out  by  himself  was  to  be  paid, 
and  the  land  was  to  be  yielded  up.  This  was  not  the  only 
attempt  which  Wilkins  made  to  adjust  this  matter.  Before 
or  after  the  meeting  at  Evans'  house,  Wilkins,  aided  bj'^ 
Doctor  Mcllvaine,  wrote  to  William  Russell  and  Eli  Pep- 
per  to  assist  in  the  settlement  with  Evans.  The  letter 
being  shown  to  Evans,  he  immediately  rejected  it,  alleg 
ing  that  he  was  not  on  friendly  terms  with  Russell.  All 
these  proceedings  clearly  demonstrate  two  things  ;  first, 
that  Wilkins  was  extremely  anxious  to  adjust  the  accounts 
and  discharge  the  balance,  if  any  ;  and  second^  that  Evans 
resisted  every  proposition,  unless  he  were  permitted  to  be 
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the  sole  arbiter.  In  cases  of  this  kind,  where  a  variety  of 
payments  had  been  made,  in  the  various  productions  of 
the  land,  on  account  of  the  purchase  money,  with  the 
express  understanding  of  the  parties,  it  would  be  a  mon- 
strous doctrine,  indeed,  if  there  were  a  small  balance  due 
and  all  attempts  to  ascertain  that  balance  were  rendered 
abortive  by  the  party  bound  to  convey,  to  say  that  time  is 
so  essential  that  unless  the  payments  were  completed  to 
the  very  day  the  contract  should  be  annulled.  I  have  met 
with  no  such  cases.  Evans  himself  interposed  the  diffi- 
culties to  prevent  a  compliance  by  Wilkins  ;  and  now  he 
attempts  to  take  advantage  of  a  failure  (if  there  were  any 
failure)  of  which  he  was  the  cause.  Wilkins,  it  is  true,  if 
any  balance  were  due,  might  have  made  a  tender ;  but 
the  arrangement  of  the  parties  in  the  origin  exempted 
Wilkins  from  this  necessity.  The  accounts  were  to  be 
kept  by  McColley ;  various  articles  had  been  delivered 
and  services  rendered  by  Wilkins  in  performance  of  his 
part  of  the  contract ;  and  a  settlement  became  necessary 
before  the  expiration  of  the  six  years.  Hence,  it  was, 
that  Wilkins  became  urgent  for  a  settlement ;  and  hence 
it  was,  that  Evans  objected,  made  difficulties,  and  in  the 
end  succeeded  in  preventing  an  adjustment  and  in  prevent- 
ing Wilkins  from  discharging  the  balance,  if  any  were 
due. 

Several  cases  have  been  cited  on  the  part  of  the  defend- 
ant, as  authorities  to  show  that  the  plaintiff  is  not  entitled 
to  a  specific  execution  of  this  contract.  The  facts  in  those 
cases  are  totally  variant  from  the  facts  in  this  cause,  and 
the  principles  contained  in  them  justify  a  decree  in  favor 
of  the  plaintiff. 

In  the  Marquis  of  Hertford  vs.  Boore^  5  Ves.  Jr,  719,  in 
a  note,  is  cited  Milward  vs.  Earl  Thanet,  at  theRolls,March 
24th,  1801,  where  a  bill  for  a  specific  performance  was 
dismissed.  Lord  Alvanley,  then  Master  of  the  Rolls, 
observed,  that  Lord  Kenyon  was  the  first  who  set  himself 
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against  the  idea  that  had  prevailed,  that  where  an  agree- 
ment was  entered  into  either  party  might  come  at  any 
time ;  but  that  it  is  now  perfectly  known,  that  a  party 
cannot  call  upon  a  court  of  equity  for  a  specific  perform- 
ance, unless  he  has  shown  himself  ready,  desirous,  prompt 
and  eager. 

In  Omerod  vs.  Hardman,  5  Ves.  Jr.  722,  736,  the  time 
for  the  performance  was  held  to  be  material,  and  Graham 
Baron  said,  that  in  Whittaker  vs.  Whiitaker,  4  Bro.  Ch.  Rep. 
31,  it  appears,  LordKenyon  re-called  the  true  rule,  hold- 
ing that  a  vendor  was  not  to  await  the  arrangement  of  a 
testator's  afiairs,  and  therefore  directing  a  contract  to  be 
delivered  up. 

In  Lhyd  vs.  CoUett,  i  Bro.  Ch.  Hep.  469,  and  4  Ves.  Jr. 
689,  in  a  note  to  Harrington  vs.  Wheeler,  the  Lord  Chancel- 
lor says ;  "  there  is  nothing  of  more  importance  than  that 
"  the  ordinary  contracts  between  man  and  man,  which  are 
"  so  necessary  in  their  intercourse  with  each  other,  should 
"  be  certain  and  fixed ;  and  that  it  should  be  certainly 
"  known  when  a  man  is  bound  and  when  not.  There  is  a 
"  difficulty  to  comprehend  how  the  essentials  of  a  contract 
"  should  be  different  in  equity  and  at  law.  It  is  one  thing 
"  to  say  the  time  is*  so  essential,  that  in  no  case  in  which 
'^  the  day  has  by  any  means  been  suffered  to  elapse  the 
"  Court  would  relieve  against  it,  and  decree  performance. 
'*  The  conduct  of  the  parties ^  inevitable  ax^cidenty  ^c,  might 
"  induce  the  Court  to  relieve.  But  it  is  a  different  thing  to 
^'  say,  the  appointment  of  a  day  is  to  have  no  effect  at  all ; 
"  and  that  it  is  not  in  the  power  of  the  parties  to  contract, 
^'  that  if  the  agreement  is  not  executed  at  a  particular 
"  time  the  parties  shall  be  at  liberty  to  rescind  it.  In 
''  niost  of  these  cases  there  have  been  steps  taken.  Is  there  any 
**  case  in  which,  without  any  previous  communication  at 
^'  all  between  the  parties,  the  time  has  been  suffered  to 

*In  the  case  as  reported  in  Vesey  and  the  note  in  Brown,  the  word  '*  not'' 
occars  here,  evidently  bj  mistake. 


Digitized  by 


Google 


164  WiLEiNS  V.  Evans. 


Opinion : — rale  as  to  time  in  contracts. 


"  elapse  ?  I  want  a  case  to  prove  that,  where  nothing  has  been 
"  done  by  the  parties^  this  court  will  hold,  in  a  contract  of 
"  buying  and  selling,  a  rule,  that  certainly  is  not  the  rule 
''  at  law,  that  the  time  is  not  an  essential  part  of  the  con- 
"  tract."  The  Lord  Chancellor  then  considered  the  par- 
ticular circumstances  of  the  case,  and  decreed  upon  them 
against  the  plaintiff,  because  he  not  only  had  done  nothing 
but  absolutely  refused  to  complete  it.  In  the  principal 
case,  Harrington  vs,  Wheeler,  the  plaintiff'  had  done  no  act, 
and  his  bill  was  dismissed  with  costs. 

The  principle  upon  which  the  Chancellor  acted  in  those 
cases  is  not  be  controverted,for  the  parties  who  claimed  the 
assistance  of  the  Court  had  taken  no  steps,  and  had  suffered 
the  time  to  elapse  considerably  beyond  the  period  for  a 
completion  of  the  contracts  without  an  attempt  to  execute 
them.  How  different  is  this  case  ?  Wilkins  commenced 
immediately  his  payments,  continued  them  to  December, 
1818,  and  then  endeavored  to  effect  a  settlement  to  pay 
the  balance,  if  any  were  due. 

In  the  case  of  Eaton  vs.  Lyon,  3  Ves.  Jr.  690,  692-8 ; 
the  Master  of  the  Rolls  says,  "  at  law  a  covenant  must 
"  be  strictly  and  literally  performed ;  in  equity  it  must  be 
"  really  and  substantially  performed,  according  to  the  true 
^'  intent  and  meaning  of  the  parties,  so  far  as  circumstances 
''  will  admit ;  but  if  by  unavoidable  accident,  or  if  by  fraud, 
"  by  surprise,  or  ignorance  not  wilful,  parties  may  have 
"  been  prevented  from  executing  it  literally,  a  court  of 
"  equity  will  interfere  ;  and  upon  compensation  being 
"  made,  the  party  having  done  everything  in  his  power  and 
"  being  prevented  by  the  means  I  have  alluded  to,  will  give 
"  relief.  It  is  true,  that  has  been  formerly  carried  to  a 
**  length  that  became,  in  some  degree,  alarming.  They  got 
**  into  a  habit  of  construing  terms  and  conditions  of  cove- 
''  nants,  as  being  only  in  terrorem :  but  undoubtedly,  in 
<^  modern  times,  that  has  been  much  restrained,  and  it  ie 
^^  now  perfectly  understood,  tiuU  even  in  the  purchase  of  an 
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''  esiatej  if  money  has  been  coveDanted  to  be  paid  at  a  given 
"  day,at  law  no  action  will  lie ;  but  if  the  party  can  shoWjthat 
"  he  took  the  means  of  paying  it,and  has  been  prevented  by 
"  accidents  not  in  his  power,  the  Court  will  dispense  with 
"  the  strict  performance  of  it,  because,  as  it  was  formerly 
"  said,  it  is  not  of  the  essence  of  the  contract ;  but  it  may 
"  be  of  the  essence  of  the  contract,  and  the  party  shall  not 
"  availhimself  of  equitable  circumstances,  unless  he  shows 
"  that  there  has  been  no  willful  neglect  or  misconduct  on 
"  his  part." 

These  cases  are  subsequent  to  MUward  vs.  Earl  Thanet^ 
and  moderate  the  terms,  '^  recuij/y  desirous j  prompt  and  eager y^^ 
said  to  have  been  used  by  Lord  Alvanley,  to  a  reasonable 
rule  of  construction.  They  are  founded  upon  common 
sense  and  justice.  Indeed,  it  would  be  a  mockery  of  all 
equity  and  good  conscience  to  suffer  a  party,  to  prevent 
the  performance  of  an  agreement  and  then  to  claim  its 
avoidance  under  a  failure  produced  by  himself  Wilkins 
was  constantly  ready  and  willing.  Evans  created  the  diffi- 
culties. Wilkins  did  everything  in  his  power.  He  took 
the  means  of  paying  ;  there  was  no  wilful  neglect ;  and  if 
there  is  any  balance  unpaid,  the  Court  will  dispense  with 
the  strict  performance. 

As  to  the  ground  of  defence  that  the  contract  was  aban- 
doned, the  whole  evidence  taken  together  does  not  sus- 
tain the  allegation.  But  even  if  the  parol  agreement  were 
unequivocally  proved,  it  would  not  be  sufficient  to  rebut 
the  plaintiff's  equity;  because,  the  situation  of  the  parties, 
in  no  respect,  was  altered  by  it.  There  was  no  part  exe- 
cution, and  Evans  has  not  sustained  the  slightest  loss  or 
inconvenience  by  it.  Vide  1  Mad.  Ch.  Pr.  323.  And  were 
all  other  objections  to  this  supposed  parol  agreement 
removed,  I  should  doubt  extremely  whether  it  could  oper- 
ate against  the  written  contract.  To  waive  the  written 
contract  would  be  as  much  a  contract  about  lands  as  to 
make  it ;  and  our  Act  about  contracts  and  assumptions,  1 
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Del.  Laws  827,  has  declared  that  an  agreement  upon  any 
contract  or  sale  of  lands,  or  any  interest  in,  or  concerning 
them,  shall  not  be  binding;  unless  it  be  reduced  to  writing. 
And  it  should  be  admitted  upon  strong  and  positive  proof 
and  to  rebut  a  hard  and  oppressive  claim. 

In  the  case  of  Goman  vs.  Salisbury  1  Vem.  240,  it  was 
held  that  an  agreement  in  writing  might  be  discharged  by 
parol.  And  in  5  Vin.  Abr.  pi.  38  and  Legal  vs.  UiUar^  2 
Ves.  Sr.  299,  evidence  was  given,  on  the  ground  of  part 
performance,  to  discharge  a  written  by  a  subsequent  parol 
agreement ;  but  this  was  done  to  rebut  an  equity,  in  one 
of  the  cases  where  the  written  agreement  was  a  hard  one; 
and  in  both,  because  the  parol  agreement  had  been  partly 
executed.  Lord  Hardwicke,  in  Buckhoiise  vs.  Orosby^  2 
Eq.  Ca.  Ab.  32,  86,  yl.  44,  said,  in  such  cases  he  should 
expect  very  clear  proof.  Now  here,  the  written  agreement 
is  not  hard  upon  Evans,  but  is  highly  advantageous  to 
liim,  although  it  should  be  strictly  executed  by  him. 
Upon  Wilkins,  as  appears  from  the  testimony,  it  is,  under 
the  most  favorable  circumstances,  extremely  hard.  The 
terms  in  the  agreement  itself  are  severe  beyond  any  that 
I  have  ever  seen. 

CTpon  the  whole,  I  am  very  clear  that  the  defendant 
should  be  decreed  to  convey  this  land  to  the  complainant. 

Let  a  decree  be  entered  for  a  specific  execution  of  the 
contract. 
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The  Prbsidbnt,  Dirbctors  &  Company  of  the  Farmers' 
and  Mechanics'  Bank  of  Delaware, 

vs. 

William  Polk,  Thomas  Townsbnd,  William  Moore,  Jr., 
Peter  G.  Wootten,  Isaac  Cooper,  Henry  Bacon, 
AND  George  Parker  and  Nancy  his  wife,  late  Nancy 
Moore,  administrators  of  Solomon  Moore,  deceased. 

Sussex,  July  T,  1821. 

Id  a  Bnit  by  a  bank  against  a  late  cashier  and  the  sureties  in  his  official 
bond,  upon  the  death  of  the  cashier  insolvent,  the  cause  will  proceed 
against  the  sureties,  though  no  administrator  of  the  cashier  may  have 
been  appointed  and  made  a  party  defendant. 

Practice  in  equity  with  respect  to  the  necessity  of  joining  as  parties  all 
persons  interested,  and  the  exceptions  to  the  rule  stated. 

The  charter  of  the  Farmers'  and  Mechanics'  Bank  of  Delaware  required  that 
a  bond  should  be  taken  from  the  cashier,  with  surety,  &c.  and  ^^  with 
condition  of  good  behavior. ' '  The  condition  of  the  bond  taken 'in  this  case 
was  that  the  cashier  should  ''well  and  truly,  and  with  fidelity,  perform 
and  discharge  the  duties  enjoined  on  him  as  cashier  of  the  Farmers' 
and  Mechanics'  Bank  of  Delaware,  agreeably  to  the  laws  and  regula- 
tions therein  made  and  provided,  &c."  Held^  that  the  condition  of 
the  bond  was  a  sufficient  compliance  wiih  the  direction  of  the  charter, 
and  that  it  was  valid. 

Where  the  transactions  material  to  ascertain  the  sum  for  which  a  party  is 
liable  are  complicated,  involved  in  confusion  and  difficulty,  and  require 
minute  investigation,  such  as  a  jury  cannot  give,  they  are  a  proper 
subject  of  relief  in  a  court  of  equity,  by  a  decree  for  an  account 

Bill  FOR  AN  Account. — This  bill  was  filed  against  the 
defendant,  William  Polk,  late  cashier  of  the  Farmers'  and 
Mechanics'  Bank  of  Delaware,  and  the  other  defendants  as 
the  sureties  of  the  cashier  in  his  official  bond.  The  bill 
alleged  a  deficiency  in  the  cashier's  accounts,  to  an  amount 
exceeding  $5,000.00,  and  prayed  a  decree  that  an  account 
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be  taken  under  the  direction  of  the  Court,  in  order  to 
ascertain  the  amount  of  the  deficiency,  and  that  the 
defendants  be  decreed  to  pay  such  deficiency  when  ascer- 
tained. 

After  the  filing  of  the  bill,William  Polk,  the  late  cashier 
and  pridicipal  defendant,  died  insolvent.  fTo  administra- 
tion was  raised  ;  nor  any  new  party  made  to  represent  his 
estate. 

Answers  were  filed  on  behalf  of  the  surviving  defend- 
ants, in  which  they  admitted  the  execution  of  the  bond, 
with  sureties,  as  alleged  in  the  bill.  They  disclaimed  any 
knowledge  of  the  cashier's  accounts,  alleged  that  the  sure- 
ties had  taken  no  indemnity  in  their  suretyship,  and  for  a 
defence  insisted  upon  several  grounds,  viz :  (I)  that  the 
complainants  had  an  adequate  remedy  at  law,  upon  the 
bond;  (2)  that  by  the  terms  of  the  bond,  the  defendants 
were  answerable  only  for  the  first  year  of  William  Polk's 
cashiership,within  which  the  alleged  default  did  not  occur. 
(3)  That  the  complainants  had  been  guilty  of  negligence 
in  permitting  Polk  to  be  absent  from  the  bank,  and  that 
other  persons  beside  Polk  had  held  the  custody  of  the  cash, 
so  that  his  liability  could  not  be  fixed. 

Issues  were  joined  and  depositions  taken  on  both  sides. 
There  was  much  evidence  as  to  the  transactions  of  the 
cashier,  which,  however,  was  not  material  to  the  points 
argued  and  decided. 

The  official  bond  of  the  cashier  was  as  follows,  viz : 

"  Know  all  men  by  these  Presents,  That  we,  William 
"  Polk,  &c.,are  held  and  firmly  bound  unto  the  President, 
"  Directors  and  Company  of  the  Farmers'  and  Mechanics' 
"  Bank  of  Delaware,  in  the  penal  sum  of  $25,000.00,  good 
"  and  lawful  money  of  the  State  aforesaid ;  to  which  pay- 
**  ment,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
"  heirs,  executors  and  administrators,  jointly  and  severally, 
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"firmly  by  these* presents.  Sealed  with  our  seals,  and 
"  dated  this  24th  day  of  September,  A.  D.  1812, 

"  The  condition  of  the  above  obligation  is  suchj  that  if  the 
"  above  bounden,  William  Polk,  shall  and  doth,  well  and 
"  truly,  and  with  fidelity,  perform  and  discharge  the  duties 
"enjoined  on  him  as  cashier  of  the  Farmers'  and 
"  Mechanics'  Bank  of  Delaware,  agreeably  to  the  laws  and 
"  regulations  therein  made  and  provided,  then  the  above 
"  obligation  to  be  void  and  of  no  effect,  or  else  to  remain 
"  in  full  force  and  virtue  in  law." 

A  warrant  of  attorney  to  confess  judgment  was  annexed 
to  the  bond. 

The  Act  of  Assembly  which  incorporated  this  Bank,  (4 
Laws  of  Delaware,  542)  enacted,  that  ^^  the  cashier  or 
"treasurer  before  he  enters  on  the  duties  of  his  office 
"  shall  be  required  to  give  bond,  with  one  or  more  sure- 
"  ties,  to  the  satisfaction  of  the  directors,  together  with  a 
"  warrant  of  attorney  to  confess  judgment  or  judgments 
"  thereon,  in  a  sum  not  less  than  $25,000.00,  with  condition 
"  of  good  behaviour. " 

The  cause  came  before  the  Chancellor  for  a  hearing 
upon  the  bill,  answer,  exhibits  and  depositions,  at  the 
July  Term,  1821. 

Robinson  and  JBTaH,  for  the  complainant. 

1.  The  first  objection  taken  in  defence  is  that  William 
Polk,  one  of  the  defendants,  having  died  since  the  filing 
of  the  bill,  no  administrator  has  been  made  a  party  in  his 
place.  Were  the  objection  sustained,  the  Court  would 
not,  on  that  ground,  dismiss  the  bill,  but  would  order  the 
cause  to  stand  over  until  proper  parties  should  be  made. 
But  tha  objection  5s  not  tenable.  The  suit  was  properly 
brought,  in  the  first  instance,  all  the  obligors  in  the  bond 
being  joined.  The  death  of  Polk  and  the  absence  of  an 
administration  is  an  event  beyond  the  control  of  the  com- 
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plainant.  The  complaiDaiit  in  a  cause  is  not  bound  to 
raise  an  administration  on  the  the  estate  of  one  deceased 
defendant,  in  order  to  get  the  benefit  of  his  proceeding 
against  the  other  defendants.  It  is  for  them  to  raise  an 
administration  if  their  interests  are  involved  in  having  one. 
The  Bank,  as  a  corporate  body,  cannot  administer,  nor,  if 
it  were  an  individual,  could  it  properly  represent  the  inter- 
est of  the  adverse  party.  Neither,  as  a  corporation,  has 
it  authority  to  employ  a  person  to  administer.  It  could 
not  legally  indemnify  a  person  so  employed.  It  results 
then,  that  from  necessity  the  cause  must  proceed  against 
the  surviving  obligors  ;  for,  otherwise,  there  would  be  a 
failure  of  justice  to  the  complainant.  At  the  same  time 
the  defendants  can  suffer  no  injustice  ;  because  the  case 
shews  that  Polk  died  insolvent,  and  there  is  no  interest  or 
benefit  in  raising  an  administration.  Further,  this  is  a 
joint  and  several  bond,  under  which  the  cause  of  action 
survives.  Collins  vs.  Griffeth,  2  P.  Wms.  313  :  JSq.  Gas. 
Abr.  168,  pi  19  :  Madox  vs.  Jackson  3  Atk.  406  :  Cranbum 
and  Boyce  vs.  Crisp  etaL,  Finch  105  :  Durand  vs.  Whitttng- 
ham,  Moselyy  85  :  1  Blk.  Com.  504  :  2  Mad.  Gh.  154  :  1 
Johns  R.  438. 

2.  Another  objection  is  to  the  official  bond.  This,  it  is 
insisted,  is  illegal  and  void,  because  the  condition  is  not  in 
the  form  prescribed  by  the  charter.  To  this  objection  the 
answer  is  two-fold.  In  the  first  place,  the  Bank  has  the 
power,  without  special  authority,  to  take  bond  and  security 
from  its  officers  or  servants  in  any  form  it  pleases.  The 
charter,  as  a  security  to  the  public,  requires  bond  and  surety 
in  a  prescribed  mode:  but  this  does  not  disable  a  corpora- 
tion from  taking  a  bond  in  another  form,  in  the  exercise 
of  its  general  power  ;  nor  does  it  invalidate  such  a  bond, 
if  it  be  valid  on  general  principles.  This  bond  is  good  in 
form  as  an  obligation,  and  is  upon  a  sufficient  consideration, 
which  is  the  giving  of  the  office  of  cashier  to  the  principal. 
In  the  next  place,  the  charter  does  not  prescribe  in  what 
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words  the  conditio  of  the  bond  shall  be  taken,  and  the 
condition  as  taken  is  a  substantial  compliance  with  the 
charter.  The  bond  is  required  to  be  taken  "  with  condition 
of  good  behavior."  The  condition  of  this  bond  is,  that  he 
"  well  and  truly  and  with  fidelity,  perform  and  discharge 
"  the  duties  enjoined  on  him  as  cashier  of  the  Farmers' 
*'  and  Mechanics'  Bank  of  Delaware,  agreeably  to  the  laws 
"  and  regulations  therein  made  and  provided."  JTow, 
whatever  would  be  a  breach  of  the  condition  of  the  bond 
as  it  was  taken,  would  be  a  breach  of  a  condition  taken  in 
the  words  of  the  Act.  "  Good  behavior,,"  is  conduct  con- 
formed to  the  by-laws  and  regulations.  Any  violation  of 
them  is  bad  behavior. 

8.  As  to  the  question  of  jurisdiction.  This  case  peculiarly 
belongs  to  a  court  of  equity.  It  is  one  of  complicated 
accounts,  involving  the  examination  of  many  books,  and 
which,  as  a  witness  states,  it  would  take  three  months  to 
adjust  and  settle.  It  matters  not  that  in  such  a  case  a  court 
of  law  may  have  jurisdiction.  That  does  not  exclude  the 
concurrent  jurisdiction  of  this  Court, — 5  Ves.  Jr.  794: 
more  especially  so,  in  doubtful  or  difficult  cases, — 1  Ves. 
Jr.  424.  The  action  of  account  at  law  has  fallen  into  disuse. 
This  mode  of  relief  has  come  to  be  considered  peculiarly 
appropriate  to  courts  of  equity,  from  their  ability  to  deal 
more  effectively  with  such  subjects.  There  are  many  cases, 
similar  to  this,  in  which  equity  has  relieved.  2  Ves.  Sr. 
371 :  8  Atk.  383  :    2  Atk.  141 ;  1  Atk.  126. 

Again,  this  bond  is  not  within  the  Statute,  8  and  9  Will. 
HI,  there  being  a  warrant  of  attorney.  1  T\dd  .511.  The 
complainant  might  have  entered  a  judgment  and  taken 
out  execution ;  in  which  case,  the  defendant  could  have 
been  relieved  only  in  equity.  If  this  be  so,  the  complain- 
ant is  also  entitled  to  come  into  this  Court ;  for  the  remedy 
most  be  mutual. 


J.  D.  Wells  and  Wm.  H.  WeUs^  with  whom  was  Cooper ^ 
tor  the  defendants. 
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1.  We  insist  apon  the  general  rule  which  requires  all 
interests  to  be  represented  in  the  caase,  and  that  the  bill 
be  dismissed  for  the  want  of  proper  parties.  The  cases 
cited  for  the  complainant  stand  upon  grounds  of  excep- 
tion to  the  rule,  which  do  not  here  apply.  The  complain- 
ant says,  that  being  a  corporation  it  could  not  administer. 
But  it  could  have  caused  an  administration  to  be  raised ; 
and  this  was  its  duty,  not  ours. 

2.  The  bond  does  not  pursue  the  form  prescribed  by  the 
charter,  and  is  therefore  void.  It  is  a  defect  which  cannot 
be  cured.  Acts  done  under  a  special  authority,  which 
may  aflTect  third  persons,  are  void  if  they  do  not  pursue 
the  authority.  1  Burr.  120 :  Dyer  263,  6,  pi  86 :  8  Viner 
421:  2T.R169:  1T.R707:  D<mg.b5i:  SCo.  Bep.^:  1 
T.  R.  707.  If  less  be  done  than  is  commanded,  the  act  is 
wholly  void ;  if  more  be  done,  it  may  be  good  for  what  is 
commanded  but  void  for  the  excess.  1  Cfa.  Inst.  56, 252  a. 
This  bond  is  void  at  law,  and  equity  will  not  relieve  against 
the  defect,  because  that  would  be  to  charge  sureties,  which 
equity  will  not  do  further  than  they  are  chargeable  at  law. 
2  Oomb.  668 :  2  Com.  Dig.  672,  4,  i) :  3  Atk.  92. 

3.  The  case  is  not  within  the  jurisdiction  of  this  Court, 
the  complainant  having  ample  remedy  at  law.  The  claim 
is  for  a  sum  certain,  or  which  can  be  made  certain  by  the 
accounts  of  the  Bank.  The  bill  shows  this.  It  states 
what  the  cashier  has  received  and  what  he  is  chargeable 
for.  It  then  alleges  that  an  account  with  the  cashier  was 
stated,  showing  a  balance  due  the  Bank ; — further,  that  the 
cashier  retains  the  statement  and  makes  no  objection. 
That,  if  true,  is  equivalent  to  an  account  stated,  recovera- 
ble at  law.  What  necessity  then  is  there  to  come  into 
this  Court? 

The  bill  is  for  an  account.  The  jurisdiction  of  this 
Court  for  an  account  is  concurrent,  and  will  be  exercised 
only  in  sound  discretion,  and  where  the  circumstances 
require  it.     1  Vea.  Jr.  424  :  6  Vea.  Jr.  794. 
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Such  a  bill  properly  lies  only  against  a  defendant  who 
bas  something  to  show  by  way  of  account,  necessary  to 
the  complainant's  relief;  as  where  an  account  is  sought 
against  a  tenant  for  rents  and  profits  received,  or  against 
a  trustee  respecting  the  trust  fund ;  or,  at  least,  where 
some  discovery  is  sought  of  matters  within  the  defendant's 
knowledge,  requisite  to  enable  the  complainant  to  state  an 
account  JTo  account  lies  for  a  sum  certain,  ascertained  or 
ascertainable  without  a  discovery.  1  Bac.  Ahr.  86:  1  Har- 
rison's  Ch.  Pr.  69:  8  Black  Com.  487.  In  this  case,  the 
defendants,  who  are  sureties,  know  nothing  and  can  show 
nothing.  They  have  received  nothing  to  account  for,  and 
no  matter  requiring  discovery  on  their  part  is  shown  by 
the  bill. 

It  is  argued  that  this  bond,  not  being  under  the  Statute 
of  William  HE,  the  complainant  could  have  entered  a 
judgment  and  issued  execution,  in  which  case  the  defend 
ants  could  have  been  relieved  in  equity  only ;  and  that  as 
defendants  could  then  have  been  relieved  in  equity,  so 
may  the  complainant  now  be.  The  substance  of  this  argu- 
ment is  that  by  doing  a  wrong  the  complainant  could 
have  forced  the  defendants  into  equity,  and  therefore  the 
complainant  may  go  into  equity.  That  is  a  clear  non 
sequitur. 

The  real  object  and  eflFect  of  this  bill  is  to  enable  a  cor- 
poration, which  has  got  its  books  wrong,  to  call  on  this 
Court  to  aid  it  as  a  clerk  in  stating  an  account.  The  Court 
will  undertake  no  such  office,  nor  subject  us  to  the  cost  of 
a  proceeding  for  such  a  pui*pose. 

It  matters  not  at  what  stage  of  the  cause  a  want  of  jur- 
isdiction is  discovered.  In  no  case  will  the  Court  proceed 
to  a  decree  without  jurisdiction.  2  Com.  Dig.  564:  1  Ves. 
Jr.  871 :  4  Dallas  886 :  1  Harrison's  Ch.  Pr.  69. 

RiDGBLY,  Chancellor. — Three  principal  objections  are 
made  by  the  defendants  to  this  bill.     Firsts  that  there  are 


Digitized  by 


Google 


174        Farmbrs'  &  Mechanics'  Bane  v.  Polk,  bt  al. 

Opinion. 


not  proper  parties  before  the  Court.  Second^  that  the  bond 
was  not  made  according  the  Act  of  the  General  Assembly  : 
and  thirdj  that  this  is  such  a  case  that  the  Court  ought 
not  to  decree  an  account. 

1.  As  to  parties.  The  rule  is,  that  all  persons  materially 
interested  should  be  parties  to  the  suit,  either  as  complain- 
ants or  defendants,  so  that  the  Court  may  determine  the 
rights  of  all  the  persons  interested  in  the  subject  matter  of 
the  suit,  and  make  a  complete  decree.  But  if  some  of  the 
personsinterested  reside  out  of  the  jurisdiction  of  the  Court, 
orcannotfor  any  other  reason  be  brought  before  the  Court, 
and  the  fact  is  charged,  that  forms  an  exception.  An 
impossibility  cannot  be  required.  If  it  is  not  in  the  power 
of  the  party  to  bring  every  person  interested  in  the  matter 
before  the  Court,  then  the  party  may  proceed  without  such 
person.  William  Polk  whs  made  party  to  this  bill ;  he  has 
since  died,  and  administration  has  not  been  taken  on  his 
estate.  Besides,  he  died  insolvent.  It  is  most  evident  then, 
that  the  complainants  can  obtain  no  satisfaction  from  Polk, 
if  he  were  a  defaulter;  nor  from  his  representative,  if  he 
had  any  ;  neither  could  the  defendants  ;  and  as  to  any  dis- 
covery or  disclosure,  neither  party  is  bound  to  administer. 
The  Bank  could  not  by  itself,  and  it  is  not  its  duty  to  con- 
stitute an  agent  for  that  purpose.  Any  of  the  defendants 
may,  but  as  this  has  not  been  done  the  objection  cannot 
be  sustained. 

2.  As  to  the  bond.  The  bond  is  good  at  common  law. 
The  Act  of  Assembly  has  not  prescribed  a  parWcular  form 
in  which  it  shall  be  taken,  and  it  has  not  made  a  bond 
void,  if  not  taken  in  the  words  of  the  Act.  In  MMieU  vs. 
Reynolds^  1  P.  Wms.  181,  Parker,  Chief  Justice,  in  deliv- 
ering the  resolution  of  the  Court,  says;  "  all  the  instances 
"  of  conditions  against  law  in  a  proper  sense,  are  reducible 
"  under  one  of  these  heads :  First,  either  to  do  something 
"  that  is  malum  in  se^  or  nudum  prohibitum.  2  Go.  Inst.  206. 
•*  Secondy  to  omit  the  doing  of  something  that  is  a  duty. 
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"  Palm.  172 ;  Hob,  12 :  Norton  vs.  Sims.  Third,  to 
"  encourage  such  crimes  and  omissions.  Fitzherb^  TUUy 
"  Obligation^  34  ;  Dyer^  118.  Such  conditions  as  thevte  the 
"  law  will  always,  and  without  regard  to  circumstances, 
*'  defeat ;  being  concerned  to  remove  all  temptations  and 
"  inducements  to  those  crimes ;  as  in  1  Cb.  Inst  206 ; — a 
"  feoffment  shall  be  absolute  for  an  unlawful  condition, — 
"  a  bond  shall  be  void.*' 

Here,  the  bond  differs  from  the  Act  of  Assembly  in  words 
only.  The  condition  is  to"  discharge  the  duties  enjoined 
"  on  him  as  cashier,  &c.,  agreeably  to  the  laws  and  regu- 
"  hitions  therein  made  and  provided,"  which  amounts  to  a 
condition  of  good  behavior,  because  it  was  his  duty  to  con- 
form to  the  laws  and  regulations  established.  However, 
the  bond  is  according  to  all  the  rules  of  law,  and  is  bind- 
ing on  the  parties.  This  is  not  so  strong  a  case  as 
Beaufage'Sy  10  Co.  Rep.  99,  in  relation  to  bonds  given  to 
Sheriffs  under  the  Act,  28  Hen.  6,  ch.  10  :  and  there, 
although  bonds  taken  in  any  other  form  than  that  prescribed 
by  the  Statute  are  declared  to  be  void,  yet  there  are  several 
instances  cited  where  bonds  which  did  not  essentially 
differ  by  addition, alteration  or  diminution  were  adjudged 
to  be  good.  Here,  the  Act  does  not  make  void  a  bond 
which  may  differ  from  it;  and  if  it  is  not,  as  this  bond  is 
not,  to  commit  malum  in  se,  or  m/ilum  prohibitum^  or  to  omit 
the  performance  of  a  duty,  or  to  encourage  such  crimes 
or  omissions,  it  is  good  in  law;  and  then,  according  to  the 
cases  cited  by  the  complainant's  counsel,  the  defendants  are 
bound  by  it  in  this  Court. 

3.  Is  this  such  a  case  that  the  parties  should  be  decreed 
to  account?  Upon  that  point  I  have  no  doubt.  These 
transactions  are  so  complicated,  so  long  and  intricate,  that 
it  is  impossible  for  a  jury  to  examine  them  with  accuracy. 
They  will  require  time,  assiduous  attention  and  minute 
investigation,  and  are  involved  in  so  much  confusion  and 
difficulty  that  no  other  tribunal,  by  reason  of  the  forms  of 
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proceeding  of  the  courts  of  law,  can  afford  the  plaintiff  a 
remedy. 

An  interlocutory  decree  for  an  account  was  entered. 


The  Chancellor  afterwards  adverted  to  this  case,  and 
remarked  that  in  ordering  the  account  he  had  not  at  all 
determined  the  extent  of  the  liability  of  the  sureties  and 
the  ultimate  right  of  recovery  in  this  Court.  He  considered 
that  the  reasoning  of  the  complainant's  counsel  and  the 
authorities  cited  warranted  the  decree  for  an  account;  but 
how  extensively  the  sureties  were  responsible  for  the  acts  or 
defaults  of  William  Polk  was  a  question  yet  to  be  deter- 
mined, after  it  should  have  been  ascertained  hy  the  account 
whether  any  default  had  been  committed. 

The  decree  of  the  Chancellor  for  an  account  was  reversed 
by  the  High  Court  of  Errors  and  Appeals  at  the  June 
Term,  1822.  The  reversal  did  not  proceed  upon  a  differ- 
ence of  opinion  on  the  points  above  decided  hy  the 
Chancellor ;  but  the  appellate  court  considered  that,  upon 
the  proofs,  the  complainant  had  been  guilty  of  laches 
and  breach  of  duty  in  its  dealings  with  the  cashier, 
such  as  to  absolve  the  sureties  from  responsibility ;  and, 
therefore,that  any  inquiry,  under  the  decree  for  an  account, 
into  the  alleged  defalcations  of  the  cashier  was  unneces- 
sary.    It  was  on  this  ground  that  the  decree  was  reversed. 
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John  Connbb, 

vs. 

Otho  Pbnnington  and  Timothy  Cummins. 

New  CoBiU,  Oct,  8,  1821.     (In  vaoaHon.) 

The  defendant  in  a  teire  facia$  at  law  on  a  judgment,  which  had  been 
entered  under  a  warrant  of  attorney  for  the  cohfession  of  judgment 
upon  a  bond,  claimed  to  be  allowed  certain  credits  against  the  bond, 
which  were  disputed.  By  an  entry  on  the  docket  of  the  scire  faciae, 
it  was  agreed  between  the  parties  that  judgment  should  be  confessedi 
with  stay  of  execution  for  three  months,  the  confession  not  lo  preclude 
any  equitable  relief  the  defendant  might  be  entitled  to  in  chancery. 
The  present  bill  was  filed  by  the  defendant  in  the  scire  faciae  in  order 
to  obtain  the  benefit  of  the  credits  claimed  by  him  against  the  judg- 
ment at  law,  the  credits  being  for  certain  payments  which  he  had  made 
for  the  obligee  in  the  bond  in  the  course  of  settling  the  affairs  of  a 
former  partnership  between  them.  Held,  That  the  defence  against  the 
bond  being  one  which  could  have  been  efi'  ciually  made  at  law,  a 
court  of  equity  will  not  interfere. 

Notwithstanding  the  judgment  at  law  was  entered  under  a  warrant  of  attor- 
ney, relief  could  have  been  had  at  law  against  the  judgment  for  pay- 
ments and  matters  of  discount.  For.  as  to  payments  made  upon  the 
hondprior  to  the  entry  of  judgment,  the  court  of  law  was  competent, 
to  that  extent,  to  vacate  the  judgment,  on  motion  ;  while  payments  and 
matters  of  discount  accruing  q/Xer  judgment  entered  might  have  been 
pleaded  in  the  scire  faciaa. 

The  Statute  of  4  Annej  Ch,  16,  Sec,  12,  enabling  a  defendant  in  an  action 
•f  debt  or  scire  fltcias  on  a  judgment  to  plead  payment,  in  bar  of  such 
action,  is  in  force  in  this  State  ;  and  such  has  been  the  practice. 

In  the  present  case,  in  addition  to  the  complainant's  right  to  discount  or 
set  off  against  the  bond  his  alleged  payments  for  the  defendant,  the 
complainant  had  his  action  for  money  paid,  and  in  that  view  there  was 
an  adequate  remedy  without  the  aid  of  a  court  of  equity. 

Bill  for  an  Injunction. — The  case  made  by  this  bill 
was  as  follows  : 
The  complainant  and  the  defendant,  Pennington,  hav- 
23 
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ing  been  partners  in  the  business  of  retailing  goods,  at 
Staunton,  prior  to  the  year  1816,  under  the  firm  of  Otho 
Pennington  &  Co.,  dissolved  the  partnership  by  mutual 
consent  in  April  of  that  year,  and  undertook  to  make  a 
final  settlement  of  the  partnership  transactions.  Owing  to 
the  condition  oT  some  outstanding  debts,  including  both 
debts  due  from  and  debts  due  to  the  firm,  they  were 
unable  then  to  make  a  complete  settlement.  So,  they 
made  an  adjustment  exclusive  of  the  debts.  As  the  result 
of  this  adjustment,  the  complainant  purchased  Penning- 
ton's share  of  the  stock,  for  which  he  gave  his  judgment 
bond  in  the  sum  of  J324.00,  dated  Dec.  25th,  1816.  With 
respect  to  the  outstanding  debts  it  was  agreed  that  the 
complainant  should  proceed  to  collect  such  as  were  due  to 
the  firm  and  to  discharge  its  liabilities.  He  was  to  account 
to  Pennington  for  one  moiety  of  all  the  debts  due  to  the 
firm  which  he  should  collect,  subject  to  the  usual  commis- 
sions ;  and  for  Pennington's  share  of  all  debts  from  the 
firm,  which  should  be  paid  by  the  complainant,  the  latter 
was  to  be  credited  on  his  judgment  bond  before  mentioned. 
The  bond  contained  an  express  stipulation  to  the  efiTect 
that  if  the  complainant  (the  obligor)  "should  be  compelled 
'*  to  pay  any  portion  of  the  debts  due  from  the  concern  he 
"  should  be  allowed  a  credit  on  his  said  bond  for  the  proper 
"  share  of  the  said  Pennington." 

The  judgment  bond  was  afterwards  assigned  (though  not 
in  the  form  prescribed  by  the  Statute  in  that  behalf)  to  the 
other  defendant,  Timothy  Cummins,  for  whose  use  a  judg- 
ment was  entered  in  the  Court  of  Common  Pleas  for  New 
Castle  County,  in  May,  1817  A  scire  fqdas  upon  the  judg- 
ment was  issued  to  the  Dec.  Term,  1819,  to  which  the  com- 
plainant, Conner,  being  the  defendant  in  the  scire  facias^  ap- 
peared and  pleaded,  giving  notice  that  he  should  claim  to 
be  credited,  against  the  judgment,  the  amount  of  Penning- 
ton's share  of  certain  debts  of  the  partnership,  which  he, 
Conner,  had  paid.     At  the  May  Term  of  the   Court   of 
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Common  Pleas,  1821,  the  scire  facias  being  called  for  trial, 
it  was  agreed,  by  an  entry  made  upon  the  docket,  that  the 
pleas  should  be  withdrawn  and  judgment  entered  for  the 
plaintiff,  with  stay  of  execution  for  three  months  ;  and  it 
was  expressly  stipulated,  in  the  entry  on  the  docket,  that 
the  confession  of  judgment  should  not  preclude  the  defend- 
ant in  the  scire  facias  (Conner)  from  any  equitable  relief 
he  might  be  entitled  to  in  chancery,  and  that  the  costs  at 
law  should  abide  the  event  of  the  cause  in  chancery,  if 
the  defendant  should  file  his  bill  in  chancery  before  the 
expiration  of  the  three  months  stay,  giving  security  in  the 
usual  form,  and  should  prosecute  his  suit  in  chancery  with 
effect. 

The  credits  claimed  by  the  complainant  against  the 
judgment  were,  $172.25,  for  Pennington's  share  of  certain 
debts  of  the  partnership  paid  by  the  complainant,  and 
$50.22,  for  sundry  private  debts  of  Pennington  paid  by 
the  complainant  at  his  request  and  for  merchandise  fur- 
nished to  Pennington  after  the  bond  was  given, — the 
whole  of  the  credits  amounting  to  $223.47.  The  bill 
alleged  that  Pennington's  share  of  the  debts  due  to 
the  firm,  and  collected  by  the  complainant  was  the  sum 
of  $99.45  ; — that  the  amount  of  the  bond,  with  interest  to 
May  15th,  1818,  was  $831.55 ;  which  together  with  Pen- 
nington's share  of  the  debts  collected  ($99.46)  made  the 
gross  sum  of  $481.00  ;  that  deducting  therefrom  the  credits 
before  stated  ($223.47),and  $10  claimed  by  the  complain- 
ant for  commissions,  there  would  remain  due  upon  the 
bond  a  balance  of  $197.53,  which  the  complainant  sub- 
mitted himself  as  ready  to  pay. 

The  complainant  insisted,  that  he  was  entitled  to  the 
credits  claimed  by  him,  notwithstanding  the  assignment 
of  the  botid  to  the  defendant,  Cummins,  because,  as  be 
believed  and  alleged,  the  payments  for  which  he  claimed 
the  credit  had  been  made  by  him  prior  to  the  date  of  the 
assignment ;  but  at  all  events,  he  insisted  that  such  pay* 


Digitized  by 


Google 


180  CaNMIR   V.  PlBNNINOTON   AND   CUMMIKS. 


Statement  of  the  OMe. 


ments  had  been  made  without  notice  of  any  assignmeDt 
and  upon  the  supposition  that  the  bond  was  still  held  by 
Pennington  ;  that  subsequent  to  the  making  of  the  pay- 
ments he  had  conversed  with  Pennington  about  the  bond, 
and  had  received  from  him  no  intimation  of  his  having 
made  any  disposal  of  it. 

The  bill  further  alleged,  that  the  term  of  three  months 
limited  in  the  agreement  entered  upon  the  record  of  the 
scire  facias  for  a  stay  of  execution  had  been  subsequently 
extended  by  consent  of  parties ;  that  such  limitation  was 
intended  to  apply  only  to  the  issuing  of  execution  upon 
the  judgment,  and  not  to  limit  or  affect  any  remedy  the 
complainant  might  have  in  equity ;  ^'  it  being  always 
understood  that  the  matters  of  defence  should  be  heard 
somewhere,  and  that  it  would  conduce  to  the  mutual  inter- 
est of  both  parties  that  the  subject  should  be  fully  inves- 
tigated in  the  Court  of  Chancery."  The  bill  further 
alleged  that  on  the  19th  of  September,  1821,  a  fieri  facias 
had  been  issued  upon  the  said  judgment,  which  was  pend- 
ing at  the  filing  of  this  bill,  (October  8th,  1821.)  The 
prayer  was,  that  the  defendants  should  be  decreed  to  come 
to  an  account  with  the  complainant  with  respect  both  to 
the  monies  paid  and  the  monies  collected  by  the  com- 
plainant on  account  of  the  defendant,  Pennington,  and  to 
allow  as  credits  upon  the  said  judgment  all  payments 
made  by  the  complainant  on  account  of  said  Pennington 
previous  to  his  receiving  notice  of  said  assignment ;  and 
that  the  defendants  should  be  compelled  to  accept,  in  satis- 
faction of  the  judgment  and  execution,  whatsoever  balance 
should  be  found  due  after  crediting  the  complainant  with 
such  payments  as  aforesaid ;  and  that  upon  the  payment 
of  such  balance  the  judgment  and  execution  should  be 
decreed  to  be  satisfied  and  a  perpetual  injunction  awarded  ; 
and  for  general  relief,  &c. 

The  cause  came  before  the  Chancellor  upon  a  motion  for 
a  preliminary  injunction. 
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McLanCy  for  the  complainant. 

The  Chancbllor  refused  to  order  the  writ  of  injunction, 
and  assigned  the  following  reasons  : 

The  ground  upon  which  a  writ  of  injunction  issues  is, 
that  the  party  is  making  use  of  the  jurisdiction  of  a  court 
of  law,  contrary  to  equity  and  good  conscience;  and  it  is 
commonly  suggested  in  the  bill,  that  the  complainant,  for 
some  reasons  therein  stated,  is  not  able  to  make  his  defence 
in  such  court,  though  he  has  a  good  discharge  in  equity ; 
or  that  the  court  refuses  some  rightful  advantage,  or  does 
injustice  to  him  in  the  proceeding,  or  has  not  power  to  do 
him  right.  1  Atk.  515,  HiU  vs.  Turner :  1  Mad.  Ch.  Pr.  109  : 
WyaWs^  Pr.  Regr.  282.  In  this  case,  it  is  not  even  pre- 
tended that  the  complainant  could  not  make  a  defence  at 
law,  but  only  that  when  the  scire  facias  was  called  up  for 
trial,  it  was  considered  to  be  the  mutual  interest  of  both 
parties  that  the  matters  of  defence  in  the  said  cause  should 
be  heard  and  investigated  in  this  Cc/urt.  What  advantage 
either  party  could  have  by  proceeding  in  equity,  which  he 
could  not  have  at  law  according  to  the  practice  in  this 
State,  is  not  to  be  conceived.  It  appears  by  the  bill,  that 
the  bond  is  dated  December  25th,  1816,  and  that  judgment 
was  entered  by  warrant  of  attorney  in  the  Court  of  Common 
Pleas  for  New  Castle  county,  on  the  15th  of  May,  1818, 
Between  the  date  of  the  bond  and  the  date  of  the  judgment 
all  the  payments  of  money  by  Conner,  claimed  by  him 
as  credits  upon  the  bond,  and  also  the  sale  of  the  merchan- 
dise to  Pennington,  had  been  made ;  and  the  defendant 
had  no  notice  of  the  assignment  of  the  bond  to  Timothy 
Cummins  until  the  service  of  the  writ  of  scire  facias  in  the 
winter  of  1819.  The  judgment  was  entered  for  the  use  of 
Timothy  Cummins,  and  consequently  the  bond  was  not 
assigned  according  to  the  form  of  the  Act  of  Assembly. 
There  could  then  be  no  objection  to  pleading  any  discount 
on  account  of  the  assignment,  because  the  complainant 
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had  no  notice  of  the  assignment.  So  it  was  understood  by 
the  complainant's  counsel,  for  he  pleaded  to  the  scire  facias 
and  gave  notice  of  the  discount. 

But  it  may  be  said  that  this  was  ajudgment  entered  by  a 
warrant  of  attorney  and  that  the  defendant  could,  at  law, 
plead  nothing  in  bar  which  might  be  pleaded  to  an  original 
action;  that  this  being  a  judgment  without  writ,  nothing 
could  be  pleaded  in  bar  at  law,  and  that  the  party  could 
have  a  remedy  in  equity  only.  As  to  all  payments  and 
matters  of  discount  which  accrued  before  the  15th  ot  May, 
1816,  the  date  of  the  judgment,  the  Court,  according  to 
Cooke  vs.  JoneSy  Cowper  727,  would  have  interposed  on  a 
motion  to  vacate  the  judgment,  and  would  have  afforded 
a  relief  which  the  party  could  not  otherwise  have  had.  2 
Str.  1043 ;  Cas.  temp.  Hard.  233  :  Oro.  EL  o88  ;  1  Sid.  182. 
The  only  difficulty  which  this  part  of  the  case  offers  is 
whether  the  payments  and  discounts  which  accrued  after 
the  date  of  the  judgment  could  be  pleaded  in  bar  to  thiH 
scire  facias.  In  Hartzell  vs.  i?m5,  1  Binney^  289,  the  Court 
doubted  whether,  in  England,  the  party  in  such  a  case 
could  have  any  relief  in  a  court  of  law.  He  certainly  might, 
it  was  said,  in  equity.  But  there  is  no  good  reason  why 
the  Court  might  not  interpose  in  the  one  case  as  in  the 
other.  In  Cooke  vs.  Jones^  where  the  defence  Hrosc  before 
the  judgment.  Lord  Mansfield  said,  the  part}-  had  no 
opportunity  of  pleading  unless  the  Court  interposed.  If, 
then,  the  party  could  not  plead,  and  the  Court  was  com- 
pelled to  interpose  for  the  sake  of  justice,  why  should  not 
the  Court  in  this  case  afford  the  party  relief  by  allowing 
him  to  plead  according  to  the  state  of  the  transaction  ? 
By  the  Stat.  4  Ann.  c.  16,  sec,  12,  it  is  enacted  that  "  where 
"  any  action  of  debt  shall  be  brought  upon  any  single  bill, 
'*  or  where  an  action  of  debt  or  scire  facias  shall  be  brought 
"  upon  any  judgment,  if  the  defendant  hath  paid  the  money 
"  due  upon  such  bill  or  judgment,  such  payment  shall  and 
"  may  be  pleaded  in  bar  of  such  action  or  suit."  By  this 
Statute,  which  is  the  Act  for  the  amendment  of  the  law, 
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and  the  better  government  of  justice,  and  is  in  force  in  this 
State,  the  defendant  at  law,  might  well  plead  payment  of 
this  judgment.  Before  this  Statute  payment  was  no  plea 
to  a  debt  upon  record,  because  a  payment  being  against 
'  matter  of  record  cannot  be  a  discharge  unless  by  matter  of 
record.  Gro.  Oar.  328  :  5  Com.  Dig.  782,  Pleader  ( 3  L.  12.) 
It  is,  I  believe,  the  constant  practice,  in  tjie  courts  of  law 
in  .this  State,  to  plead  to  sl  scire  facias  pskymenU  or  any  other 
plea  which  goes  to  show  that  the  debt  is  satisfied,  or  that 
the  party  should  not  have  execution.  However  this  may 
be,  it  is  not  pretended  that  the  complainant  could  not 
make  a  defence  at  law  ;  and  no  ground  is  laid  in  the  bill 
to  show  that  this  Court  ought  to  interpose,  a«  that  the  com- 
plainant is  deprived  of  some  rightful  advantage  at  law,  or 
that  injustice  will  be  done  him,  or  that  the  court  at  law 
has  not  power  to  do  him  right. 

There  is,  though,  a  stronger  objection.  This  bill  is  not 
brought  for  the  settlement  of  a  partnership  concern. 
Every  thing  seems  to  have  been  adjusted  (debtB  due  to 
and  from  the  partners  excepted)  and  Conner  fell  in  debt 
to  Pennington,  including  Pennington's  share  of  the  goods 
and  stock  in  trade,  in  the  sum  of  $324,  for  which  he  gave 
his  judgment  bond.  Conner  was  to  pay  and  collect  the 
debts.  Then,  as  to  all  money  received,  Conner  was  liable 
to  Pennington  for  a  moiety ;  and  for  debts  paid,Penning- 
ton  was  liable  to  Conner  in  the  same  proportion.  Conner 
also  claims  commissions.  Conner  alleges  that  he  paid,  at 
the  request  of  Pennington,  debts  of  Pennington  to  several 
persons,  and  sold  him  goods  before  the  assignment  of  the 
bond,  amounting  in  all  to  $50.22.  These  make  a  fair 
claim  against  Pennington,  for  which  Conner,  either  by 
way  of  set  off  or  in  an  action  for  money  paid,  &c.,  for  the 
use  of  Pennington  and  for  goods  sold,  may  have  a  remedy 
at  law.  Conner  collected  debts,  but  paid  away  more  than 
he  collected,  so  that  for  a  moiety  of  the  excess  of  pay- 
ments, Pennington  would  be  liable  to  him.     For  this  sum, 
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then,  Conner  can  have  na  difficulty.  He  has  the  proof 
all  in  his  own  hand,  and  has  no  necessity  of  applying  to 
chancery  for  relief.  And  so,  as  to  the  commissions,  if  he 
is  entitled  to  any,  all  which  could  be  settled  in  a  court  of 
law.  Now  there  is  not  an  allegation  made  of  any  fact  as 
to  which  Conner  is  not  in  possession  of  the  proof.  The 
whole  may  be  settled  at  law.  If  this  Court  were  to  sustain 
the  present  bill,  all  cases  of  payment,  set  off,release  and  dis- 
charge of  all  kinds,  might  with  equal  propriety  be  brought 
here  for  adjustment.  This  is  not  a  bill  for  an  account 
between,  partners ;  but  merely  to  obtain  a  credit  by  way 
of  set  off  for  matters  entirely  within  the  knowledge  of  the 
complainant,  the  proof  of  which  is  also  in  his  power.  The 
party  might,  on  the  issue  joined  in  the  court  of  law,  have 
had  a  complete  remedy  at  law,  and  therefore  the  writ  of 
injunction  should  not  be  awarded.  See  I  Mad.  Ch.  Pr. 
69,  70:  6Vesey  Jr.,  186,  IHnwiddie  vs.  Bailey. 

The  injunction  is  refused. 


James  Killen,  William  Killen,  Ann  Killen  and  Eliz- 
abeth KiLLBN,  infants,  by  Thomas  Reed,  their  guar- 
dian. 

vs. 

John  Adams,  executor  of  Benjamin  Downs. 

Kentf   Feb.  T.  1822. 

The  Statate  which  provides  that  no  snitat  \&w  for  a  legacy  shall  be  insti- 
tated  against  an  executor  until  security  to  refund,  in  case  of  a  defi- 
ciency of  assets,  be  given  or  tendered,  does  not  control  the  Court  of 
Chancery. 
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This  Oonrt  has,  by  virtue  of  its  general  jurisdiction,  the  power  to  require 
of  any  complainant,  in  a  proper  case,  security  or  indemnity.  To 
adopt  the  Statute  would  narrow  the  power  already  held,  and  which  is 
more  ample  for  purposes  of  complete  justice  than  is  the  authority 
given  by  the  Statute  to  courts  of  law. 

Bill  in  equity  for  a  legacy — Security. — This  was  a 
bill  filed  on  behalf  of  the  complainants  to  recover  from 
the  defendant,  as  executor  of  the  last  will  and  testament 
of  Benjamin  Downs  dec'd,  a  legacy  of  $60.00  bequeathed 
to  each  of  the  complainants  by  the  testator,  to  be  paid  in 
one  year  after  his  decease. 

The  defendant  filed  the  following  plea,  viz  :  "  That  no 
"  offer  hath  been  made  to  the  said  defendant  by  the  com- 
"  plainants,  or  either  of  them,  of  any  surety,  nor  hath  any 
"  surety  been  given  to  him,  that  if  any  part  or  the  whole 
"  of  the  said  legacies  shall,  at  any  time  hereafter,  appear  to 
'•  be  wanting  to  discharge  any  debt  or  debts,  legacy  or 
"  legacies,  which  he  this  defendant,  executor  as  aforesaid, 
"  shall  not  have  other  assets  to  pay,  that  then  the  said  leg- 
**  atees  respectively  will  return  their  said  legacies,  or  such 
"  part  thereof  as  shall  be  necessary  for  the  payment  of 
"  said  debts,  or  for  the  payment  of  a  proportional  part  of 
"  said  legacies,  nor  any  surety  whatever  of  like  purport  or 
"effect;  all  which  matters  the  said  defendant  doth  aver  and 
"  plead  in  bar  of  the  complainants'  said  bill  of  complaint ; 
"  and  he  prays  to  be  hence  dismissed,  with  his  reasonable 
"  costs." 

The  cause  came  before  the  Chancellor  upon  the  plea. 

HaU,  for  the  defendant,  insisted  that  the  Statute  which 
requires,  in  a  suit  at  law  for  a  legacy,  that  security  be 
given  or  tendered,  to  refund  in  the  event  of  a  deficiency 
of  assets  (1  Laws  of  Del.  410,  sec.  6,)*  should  govern  the 
Court  of  Chancery  also;  that  equity  follows  the  law  and 

*See,  for  present  corresponding  statute,  Rey>  Code,  806. 
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adopts  its  principles  in  relation  to  the  same  subject.  He 
cited  4  Bums'  JScc.  Law,  300,  320  :  2  Ves.  Sr.  194  :  8  Bac. 
Abr.  LegacieSy  H.  488. 

T.  Claytony  for  the  complainants. 

BiDGBLT,  Chancbllor. — Wqtq  the  Act  of  Assembly  to 
regulate  the  proceedings  in  this  Court,  it  would  defeat  the 
powers  of  the  Court ;  for  in  all  cases,  where  the  security 
was  given  according  to  the  Act,  the  Court  would  be  obliged 
to  decree  a  payment,  without  the  power  of  imposing  any 
terms,  however  proper,  just  as  a  court  of  law  would  be. 
Already,the  Court  may  compel  a  complainant  to  give  secur- 
ity to  refund,  or  to  indemnify  the  executor,  and  it  is  not 
necessary  to  adopt  by  analogy  any  new  power  or  authority 
under  the  Act.  That  Statute  applies  strictly  to  cases  at 
law,  and  gives  the  courts  of  common  law  a  jurisdiction 
which  they  did  not  possess,  but  which  this  Court  possesses 
more  amply  than  is  given  by  the  Act  to  courts  of  law.  By 
the  Stat.  2  Geo.  2,  c.  23,  sec.  23,  an  attorney  cannot  bring 
an  action  unless  he  has  delivered  his  bill  one  month ;  but 
he  may  take  out  a  commission  of  bankruptcy  for  fees, 
while  his  bill  is  under  taxation.  The  reason.  Lord  Eldon 
says,  is  that  a  commission  of  bankruptcy,  being  a  prompt 
remedy,  the  object  would  be  defeated  by  waiting  a  month. 
16  Ves.  Jr.  479,  480,487,  489.  To  him  the  remedy  in  this 
Court  being  more  complete,  an  adoption  of  the  Statute 
would  narrow  the  power  of  the  Court,  so  that  in  m11  cases 
complete  justice  might  not  be  done. 

The  plea  was  overruled  and  the  defendant  ordered  to 
answer. 
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Frances  L.    Cochran,    by    her    next    friend, 
Albbrt  G.  Lbwis, 

vs. 

Elizabeth  McBbath,  administratrix  of  John  McBbath, 
deceased,  and  Samubl  Mbtbbr. 

New  CcMej  AprU  T.  1822. 

By  articles,  executed  before  marriage,  it  was  agreed  tbat  the  intended  wife 
should)  after  the  marriage,  hold  to  her  sole  and  separate  use,  and  sub- 
ject to  her  disposal,  certain  real  and  personal  estate  to  which  she  was 
previously  entitled.  No  trustee  for  the  wife  was  created  in  the  con* 
tract  Heidi  nevertheless,  that  a  court  of  equity  will  protect  the  wife 
against  creditors  of  the  husband,  who  were  proceeding,  under  judgments 
against  himai  law,  to  take  in  execution  the  property  so  settled  upon  her. 

Under  a  marriage  contract  a  separate  estate  may  be  created  in  the  wife, 
without  the  interveDtion  of  trustees.  And  this  is  true  both  as  to  real  / 
and  personal  estate,  and  whether  the  claim  of  the  wife  in  the  particular' 
case  be  against  the  husband,  or  against  his  creditors.  With  respect 
io  pergonal  estate,  the  appointment  of  a  trustee  for  the  separate  use  of 
the  wife  has  never  been  deemed  necessary  ;  and,  upon  the  weight  of 
authority,  a  trustee  is  not  necessary  to  a  separate  use  of  reed  estate. 
The  decisions  on  this  point  fully  reviewed. 

Marriage  is  a  valuable  consideration  to  support  a  contract  between  husband 
and  wife.  In  equity  the  form  of  the  contract,  so  that  it  be  in  writing, 
is  not  material.  Equity,  on  account  of  the  consideration,  will  compel 
the  execution  of  the  contract ;  and,  for  that  pmrpose,  will  hold  the 
husband  to  be  a  trustee  for  the  separate  use  of  the  wife  during  her 
life-time,  of  the  rents  and  profits  of  her  real  estate,  and  of  her  goods 
and  chattels,  as  also  it  will  hold  her  heir  at  law  to  be  a  trustee  to  carry 
into  effect  any  disposal  of  her  real  estate  made  by  way  of  appoint- 
ment under  the  marriage  contract. 

There  is  no  difference,  with  respect  to  the  principles  before  stated,  between  ' 
devises  to  the  separate  use  of  the  wife  without  trustees,  and  marriage 
articles  without  trustees,— except  that  the  reason  for  protecting  the 
rights  of  the  wife  under  marrii^e  articles  is  stronger  than  under  a 
a  devise,  because  under  the  former  her  rights  rest  upon  a  valuable 
consideration,  whereas  a  devise  is  voluntary. 
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It  is  not  necessary  to  the  validity  of  a  marriage  contract  that  it  should  be 
recorded,  nor  that  any  publicity  or  notoriety  should  be  given  to  it 
Secrecy  or  concealment,  in  such  case,  is  therefore  not  evidence  of 
fraud  Nor  is  it  necessary  that  any  schedule  or  inventory  of  the 
goods  and  chattels  secured  to  the  separate  use  of  the  wife  should  be 
annexed  to  the  contract.  Nor  is  it  necessary,  in  order  to  bind 
creditors,  that  the  contract  shall  expressly  secure  the  wife's  property 
against  liability  for  the  hupband's  debts.  Creditors  stand  on  the 
same  footing  with  the  husbnnd,  and  whatever  binds  him  binds  them. 

The  signature  of  the  wife  to  the  marriage  contract  is  not  essential  to  give 
it  validity,  ft  operates  as  a  grant  by  the  husband,  in  consideration 
of  the  marriage,  and  takes  effect  against  him  upon  her  acceptance  of 
it  and  intermarriage  with  him. 

The  pretended  burning  by  the  eomplainant  of  the  marriage  contract,  in 
order  to  pacify  the  dissatisfaction  of  her  hubband's  mother,  who  had 
no  interest  in  it,  is  not  evidence  of  fraud,  to  affect  the  complainant's 
rights  under  it  as  against  other  persons. 

The  joint  possession  by  the  husband  and  wife  of  the  goods  and  furniture 
stipulated  to  be  for  her  separate  use  is  not  evidence  of  fraud  nor  a 
bar  to  the  life's  claim, ~such  joint  possession,  after  marriage,  being 
consistent  with  the  wife's  title  under  the  contract. 

The  mere  acquiescence  of  the  wife  in  her  husband's  receipt  of  the  rentsj 
profits  and  income  of  her  separate  estate  though  it  may  make  his  acts 
already  done  under  such  acquiescence  valid,  and  may  discharge  him 
from  any  subsequent  account  for  sums  received  by  him,  is  not  an 
abandonment  of  her  separate  estate  ;  and  her  inattention  or  laches  in 
this  respect  cannot  prejudice  her. 

Bill  in  Equity  for  an  Injunction. — This  bill  was  tiled 
on  behalf  of  the  coraplainant,  Frances  L.  Cochran,a  married 
woman,  by  her  next  friend,  to  restrain  the  defendants,  who 
were  judgment  creditors  of  her  husband,  Joseph  W. 
Cochran,  from  further  proceeding  in  an  execution  which 
had  been  levied  by  them  upon  certain  goods  and  chattels 
to  which  she  claimed  to  be  entitled  as  her  separate  estate 
under  an  anti-nuptial  contract.  At  the  time  of  her  marriage 
with  Cochran,  on  the  26th  of  January,  1808,  the  complain- 
ant enjoyed  by  the  will  of  her  first  husband,  Doctor  Thomas 
Evans,  the  third  part  of  the  rents  and  profits  of  his  real 
estate,  which  was  of  considerable  amount ;  also  the  interest 
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of  £400, — all  during  her  life,  to  be  paid  annually.  Also, 
as  the  widow  of  Philip  Lewis,  deceased,  she  held  her  dower 
in  his  real  estate.  Besides,  she  had  furniture  and  other 
articles  of  personal  estate  about  her.  Cochran  and  his 
wife  used  the  goods  and  furniture,  as  in  ordinary  cases  of 
husband  and  wife,  and  he  was  in  the  receipt  of  her  rents 
and  interest  from  the  time  of  the  marriage  until  the  year 
1819.  In  the  years  1818, 1819  and  1820,  his  affairs  became 
embarras8ed,and  sundry  judgments  were  recovered  against 
him.  Among  other  judgments  against  him  was  one  re- 
covered at  the  suit  of  Samuel  Black,  trustee  of  Sarah 
Armitage,  in  the  Supreme  Court  for  New  Castle  County, 
atthe  November  T.  1819.  Thisjudgment  was  recovered  in 
a  suit  against  Cochran  on  a  recognizance  entered  into  by 
him,  in  the  month  of  August  1814,  as  the  original  trustee 
of  Sarah  Armitage.  Having  been  removed  from  his  trustee- 
ship and  Samuel  Black  appointed  to  succeed  him,  the  suit 
upon  the  recognizance  was  brought  by  Black  for  the 
recovery  of  certain  trust  funds  which  had  come  to  his 
(Cochran's)  hands.  Like  suits  were  also  brought  by  Black 
against  John  McBeath  and  Samuel  Meteer,  who  were 
Cochran's  sureties  in  the  recognizance.  Judgments  were 
recovered  against  each  of  the  recognizors  for  $3194,96. 
McBeath  and  Meteer,  the  suretie8,paid  the  money  for  which 
the  judgments  were  recovered,  and  thereupon  took  an 
assignmentof  the  judgment  against  Cochran,  pursuant  to 
the  statute  in  that  behalf.  They  then  proceeded  as  the 
assignees  of  the  judgment,  to  sue  out  Jferi^izms  attachments 
under  it,  which  were  levied  upon  the  goods  and  furniture 
claimed  by  the  complainant.  Prances  L.  Cochran,  under  the 
marriage  contract.  The  rents  devised  to  her  by  Doctor 
Evans,  and  the  rents  of  her  dower  in  the  real  estate  of 
Philip  Lewis,  were  attached  in  the  hands  of  the  tenants. 
The  present  bill,  setting  forth  the  above  state  of  facts,  was 
filed  to  restrain  the  assignees  from  further  proceedings  at 
law  against  the  goods  and  rents. 
The  answer  of  the  defendants  admitted  the  intermarriage 
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of  the  complainant  with  Joseph  W.  Cochran,  on  the  26th 
of  January,  1808,  and  that  she  had  title,  at  the  time  of  the 
intermarnage,  to  the  property  in  the  bill  set  forth :  also  it 
admitted  the  proceedings  upon  which  the  judgment  held 
by  the  defendants  against  the  said  Cochran  for  $3194,96 
was  founded,  and  that,  upon  the  assignment  of  said  judg- 
ment to  them,  they  had  proceeded,  as  in  the  bill  alleged, 
to  collect  the  same  by  fieri  facias  attachments  against  the 
rents  of  the  real  estate  held  by  the  complainant  at  the  time 
of  her  intermarriage  and  by  execution  levied  upon  certain 
goods  and  chattels  which  were  in  the  joint  possession 
of  the  complainant  and  her  husband,  the  said  Cochran. 
But  that  the  goods  and  chattels  levied  on  were  the  same 
which  had  been  the  property  of  the  complainant  at  the  time 
^  of  her  intermarriage  the  defendants  did  not  admit.  And 
with  respect  to  the  alleged  marriage  contract,  the  answer 
set  forth  that  the  defendants  had  never  heard  of  the  same, 
or  that  any  marriage  contract  whatever  had  been  executed, 
until  the  year  1819,  when  the  alleged  existence  of  such  a 
contract  first  became  generally  known  in  connection  with 
a  bill  in  equity  filed  by  the  said  Cochran  and  his  wife,  the 
complainant,  against  Hugh  Gemmill  and  John  Stoops,  in 
which  bill  a  marriage  contract  between  said  Cochran  and 
the  complainant  was  alleged  to  have  been  executed.  That 
the  execution  of  such  a  contract  was  not  generally  known 
at  the  time  of  the  intermarriage,  but  on  the  contrary  the 
same  was  studiously  concealed  until  the  filing  of  the  bill 
in  equity  against  Gemmill  and  Stoops.  That  in  conse- 
quence of  such  concealment  the  said  Cochran  was  sup- 
posed to  have  acquired  by  the  marriage  considerable 
property,  and  that  he  thereby  gained  an  extensive  credit. 
And  the  defendants  alleged  that  it  was  in  consequence  of 
the  credit  so  acquired,  and  of  their  ignorance  of  the  exist- 
ence of  any  marriage  contract  as  is  now  set  up,  that  they 
were  induced  to  become  the  sureties  of  the  said  Cochran 
in  the  recognizance  entered  into  by  him  as  trustee  for 
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Sarah  Armitage, — and  which  they  were  obliged  afterwards 
to  pay. — ^The  answer  denied  that  the  complainant  had,  sub- 
sequent to  the  marriage,  held  and  enjoyed  any  separate 
and  exclusive  use  or  estate  in  the  property  in  controversy; 
button  the  contrary,  it  alleged  that  Joseph  W.  Cochran, 
the  husband,  had  from  the  time  of  the  intermarriage  held 
and  possessed  the  said  property,  deceiving  the  rents,  profits 
and  income  thereof,  and  acting  in  all  respects  as  the 
owner  of  the  same,  without  interference  by  the  complain- 
ant, until  within  a  year  of  the  bringing  of  this  suit,  when 
the  complainant  filed  a  bill  in  equity  against  the  said 
Cochran,  in  which  she  claimed  for  the  first  time  a  separate 
estate  in  the  said  property,  and  sought  to  restrain  her 
said  husband  from  further  control  over  the  same ;  and  the 
answer  insisted  that  the  concealment  of  the  marriage  con- 
tract, if  any  such  in  fact  existed,  and  the  possession  by  the 
said  Cochran  of  the  property  in  controversy  operated  as  a 
fraud  upon  the  defendants,  who  were  the  creditors  of  the 
said  Cochran,  and  should,  in  equity,  protect  them  from  the 
claim  now  set  up  under  the  alleged  contract. 

Other  defences  were  taken  in  the  argument  at  the  bar, 
and  were  considered  at  large  by  the  Chancellor,  which  do 
not  appear  in  the  answer  on  file, — particularly,  the  ground, 
strongly  relied  upon,  that  the  marriage  contract  was  in- 
valid for  the  want  of  a  trustee  for  the  wife  appointed  in  it ; 
and  also  the  defence  founded  upon  proof,  as  hereinafter  is 
stated,  that  the  complainant  had  on  one  occasion  pretended 
to  destroy  the  marriage  contract. 

Issues  were  joined  and  depositions  taken  by  both  parties. 
It  was  proved  that  a  few  days  prior  to  the  marriage  of 
Cochran  to  the  complainant,to  wit,  on  the  20th  of  January 
1808,  a  marriage  contract  in  writing  was  signed  and  sealed 
by  him  alone ;  that  several  persons  then  knew  of  it,  but  it 
was  not  generally  known  ;  that  afterwards,  in  the  year 
1811,  the  mother  of  Cochran  becoming  dissatisfied  with 
the  contract,  the  ^complainant,  in  order  to  pacify  her,  pre- 
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tended  to  destroy  it  by  folding  up  a  piece  of  paper,  similar 
in  appearance,  and  throwing  it  into  the  fire.  All  present, 
except  the  complainant,  supposed  it  was  burnt.  This  was 
not  done  with  the  previous  knowledge  of  the  husband.  It 
was  proved  that  Cochran,  the  husband,  had  always  recog- 
nized the  separate  interest  of  his  wife,  and  that  in  April, 
1819,  he  had  joined  her  in  a  bill  to  restrain  one  of  his  credi- 
tors, Hugh  Gemmill,  from  proceeding,  under  an  execution 
against  him,  to  take  the  goods  and  furniture  secured  to  her 
by  the  marriage  contract.  It  was  further  in  evidence  that 
at  the  date  of  the  jnarriage  contract  Cochran  was  not  in 
debt;  that  then  and  for  some  time  afterwards  he  was  in 
good  credit ;  that  he  had  been  accepted  by  the  Court  of 
Common  Pleas  and  by  the  Orphans'  Court,  as  surety  for 
other  persons,  in  several  instances  and  for  large  amounts ; 
that  he  had  since  become  dissipated  and  insolvent,  and  his 
property  had  all  been  sold  by  the  Sheriff.  A  bill  in  equity 
had  been  filed  by  the  complainant,  on  the  9th  of  Septem- 
ber 1820,  to  restrain  him  from  future  interference  with 
her  rents. 

The  marriage  contract  was  in  the  words  following; 

"  These  articles  of  agreement,  made  and  concluded  the 
"  20th  of  January  1808,  shall  and  are  by  the  parties  intended 
"  ever  to  witness,  that,  in  consideration  of  and  preparatory 
"  to  a  marriage  contemplated  to  be  had  and  solemnized 
'*  between  Joseph  W.  Cochran,  male,  of  the  one  part  and 
"  Frances  L.  Lewis,  female,  widow  of  Philip  Lewis,  Esq., 
"  deceased,  of  the  other  part,  both  of  the  county  of  New 
"  Castle  and  State  of  Delaware,  she  the  aforesaid  Frances 
"  L.  Lewis,  hath  demanded  and  covenanted  with,  and  he 
"  the  said  Joseph  W.  Cochran,  doth  agree  to,  and  by  these 
"  presents  hath  formally  and  solemnly  covenanted,  that  the 
"  aforesaid  Frances  L,  Lewis,  shall  and  may,  after  the 
"  intended  marriage  has  been  solemnized,  as  though  it 
"  never   had  taken  place,  be  at  full  and  perfect  liberty, 
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"  without  coercion  or  prohibition  from  him,  to  retain,  uee, 
''  or  convey,  or  in  any  manner  she  thinks  proper  dispose 
"  of,  all  or  any  part  of  her  property  and  estate,  either  real 
"  or  personal,  which  may  or  in  any  wise  can  be  supposed 
''  or  considered  as  belonging  to  her,  at  the  date  and  time 
"  of  the  aforesaid  marriage,  as  well  as  a  constant  and  con- 
"  tinued  privilege  and  legal  power  to  collect,  raise,  and 
"  apply  to  her  own  particular  purposes,  and  as  her  own 
"  inclination  or  pleasure  may  incline  or  direct,  all  and 
*'  every  part  of  the  rents,  profits,  or  advantages  arising,  or 
"  which  in  any  way  may  arise,  from  the  aforesaid  property; 
"  by  which  means  I  do  hereby  renounce,  disclaim,  and 
"  forego  all  profits  or  advantages,  which  custom  or  the 
"  laws  of  this  State  might  otherwise  allow  me,  giving  and 
"  granting  to  her,  the  aforesaid  Frances  L.  Lewis,  in  addi- 
"  tion  to  the  privileges  herein  before  mentioned,  that  of 
''  an  uncontested  right  and  power  of  making  and  bequeath- 
"  ing  by  will,  at  her  death,  to  whomsoever  she  pleases,  all 
'*  or  any  part  of  her  property  aforesaid,  both  real  and 
*'  personal,  which  at  that  time  may  be  in  her  possession, 
'^  and  the  same  to  be  enjoyed  and  possessed  by  her  legatees 
''  or  legatee,  in  conformity  to  the  letter  and  sense  of  her 
'^  last  will  and  testament,  immediately  after  her  decease, 
"  uninterrupted  or  undisturbed,  in  any  way  whatsoever, 
*'  by  any  interference  or  pretensions  of  him  the  aforesaid 
"  Joseph  W.  Cochran,  contrary  to  the  letter  of  the  will  of 
"  Frances  L.  Lewis  aforesaid,  or  contrary  in  any  way  to 
"  the  intention  or  expressions  of  these  articles  and  cove- 
"  nants  herein  before  mentioned  and  subscribed  to.  And 
"  for  the  true,  faithful  and  religious  performance  of,  and 
"  adherence  to  the  above  mentioned  covenants  and  agree- 
"  ments,  I,the  aforesaid  Joseph  W.  Cochran,  have  hereunto 

"  set  my  seal,  accompanied  with  my  friend, ,of  the 

"  County  and  State  aforesaid.  Both  of  us  jointly,  and  each 
"  of  as  separately ,do  consider  and  hereby  acknowledge  our 
"  heirs,  executors,  or  administrators,  bound   and  firmly 
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'^  held  to  the  aforesaid  Frances  L.  Lewis,  or  her  legal 
^'  representatives,  in  the  penal  sum  of  five  thousand  dollars, 
''  to  be  demanded,  levied,  and  raised  by  a  legal  and  speedy 
"  process,  in  case  of  non-adherence  to  the  aforesaid  articles 
"  and  agreements  in  every  item,  from  any  goods  or  chattels 
"  which  we,  or  either  of  us,  may  be  found  to  possess,  and 
^^  which  in  its  full  extent  to  be  applied  to  the  immediate 
"  use  of  the  aforesaid  Frances  L.  Lewis,  or  her  heirs  or 
'*  assignees,  &c.  In  consent,  acknowledgment  and  witness 
"  to  which  we  have  each  of  us  hereunto  set  our  hands  and 
^*  affixed  our  seals  this  day  and  date  before  within  written/' 

Sigmdy  Sealed  and  delivered  ) 
in  presence  of  \ 


(Siffxied,) 

(Bifln:ied,) 

Francis  Bubk, 

Jos.  W, 

John  T.  Cochran. 

Cochran, 


.  \    L,  8.  I 


The  cause  came  before  the  Chancellor  at  the  April  Term, 
1822,  for  a  final  hearing  upon  the  bill,  answer,  exhibits 
and  depositions. 

Van  X>j/Ae,  for  the  complainant. 

Marriage  is  a  consideration  sufficient  to  support  the  con- 
tract. It  is  a  consideration  highly  favored  in  equity.  The 
Courts  have  gone  further  to  sustain  marriage  contracts 
than  the  present  case  requires, — holding  that  even  executory 
contracts  for  a  settlement  upon  the  wife  should  be  enforced. 
2  T.  R.  684,  695  :  1  Wilson's  Bac.  Abr.  507,  Baron  and 
Feme,  {M.) :  b  T.  R.  881  :  2  P.  Wtns.  243.  The  appoint- 
ment of  a  trustee  was  not  necessary  to  the  validity  of 
this  contract,  there  being  no  creditors  at  the  time  it  was  en- 
tered into.  There  are  numerous  authorities  to  this  point ; 
4  Woodesan's  LecL  part'Srd  pp.  443-4 :  2  Veniris  843, Haymer 
vs.  Haymer :  Reeves'  Dom.  Rel.  162-3-4,  and  cases  there 
cited.  It  has  been  held  that  even  articles  after  mar- 
riage, though  voluntary,  are  good  against  all  who  were  not 
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creditors  at  the  the  time,  if  the  husband  were  then  solvent. 
AnMer  121 ;  Chanc.  Oases  92.  It  is  not  material  in  this 
case  that  the  goods^after  the  marriage,came  into  the  posses- 
sion of  the  husband  and  so  remained ;  because  such  posses- 
sion was  consistent  with  the  trust  From  necessity,  the  per- 
sonal property  must,  during  the  coverture,  remain  in  the 
joint  possession  of  husband  and  wife.  Such  possession  is 
no  badge  of  fraud.  Cowper  486.  It  may  be  argued  that  the 
possession  of  the  goods  gave  the  husband  a  false  credit,  and 
deceived  persons  who  contracted  with  him.  The  answer 
is,  that  the  contract  was  not  fraudulent — nor  was  the 
possession  of  the  goods  by  the  husband, — ^that  the  law 
secures  to  the  wife  the  benefit  of  the  contract,  and  she  can- 
not be  deprived  of  it  by  the  fact  that  persons  afterwards 
contracted  with  the  husband.  The  trust  attached  before 
the  defendants  had  any  claim,  and  having  once  attached 
they  cannot  defeat  it.  Again,  the  absence  of  any  inven- 
tory of  the  goods  and  furniture  is  wholly  immaterial.  An 
inventory  serves  for  the  better  identifying  of  the  goods, 
but  they  may  be  identified  by  any  other  sufficient  evidence. 
The  identity  of  the  goods  in  the  present  case  is  not  in  con- 
troversy. Campion  vs.  Cottony  17  Ves.  Jr.  264,  covers  this 
case  in  all  points.  There,  it  was  held  that  the  consideration 
of  marriage  will  support  a  settlement,  even  of  personal 
effects,  against  creditors  of  the  husband,  and  that  neither 
the  joint  possession  of  furniture,  nor  the  want  of  an  inven- 
tory, nor  the  fact  that  the  settler  was  indebted  at  the  time 
and  that  his  wife  knew  it,  will  affect  the  settlement. 

Blacky  Rogers  and  Beady  Jr.,  for  the  defendants. 

We  might  object  to  the  article  as  not  being  sufficiently 
executed.  Mrs.  Cochran  was  not  a  party  and  no  delivery 
was  proved.  But,  waiving  all  objections  of  form  only,  we 
pass  to  the  defences  taken  upon  the  merits.  These  are 
four,  viz  : 
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1.  The  article  was  secretly  executed  and  studiously  con- 
cealed, from  its  date  in  1808  until  1819 ;  and  then  it  was 
brought  to  light  in  consequence  of  Gemraill's  execution 
against  the  goods  and  furniture.  No  witnesses  outside  of 
the  family  had  any  knowledge  of  it  prior  to  the  year  1819 ; 
or,  if  any  had  such  knowledge,  it  was  only  gathered  from 
conversations  within  the  family  circle.  Such  a  contract, 
aflfecting  as  it  did  the  rights  of  Cochran's  creditors  and  dis- 
appointing their  just  expectations,  ought  to  have  been 
recorded,  and  notice  to  the  world  thus  given.  In  England, 
marriage  settlements  are  by  statute  required  to  be  regis- 
tered. Our  law  does  not  require  them  to  be  recorded; 
but  the  omission  to  record,  connected  with  a  studious  con- 
cealment, goes  strongly  to  the  question  of  fraudulent  intent. 
It  was  well  understood,  that  Cochran  married  the  complain- 
ant for  her  money,  and  it  was  supposed  that  he  got  it.  As 
a  conpequence,  he  received  a  false  credit,  whereby  the 
defendants  have  been  injured.  The  material  question  is, 
whether,  admitting  the  articles  to  be  effectual  as  between 
Cochran  and  his  wife,  she  stands  in  such  an  equity,  that 
this  Court  will,  at  her  instance,  interfere  against  the  legal 
rights  of  the  creditors  ?  The  position  of  the  defendants 
is  further  strengthened  by  the  fact  that  they  were  sureties, 
who  have  paid  their  money  for  the  husband  without  any 
consideration  to  them. 

2,  The  contract,  even  if  originally  valid,  was  abandoned. 
Cochran  was  permitted  to  deal  with  the  property  as  his 
own.  The  complainant  has  herself,  by  her  bill  against 
Cochran  in  1820,  confirmed  the  testimony  on  this  point, — 
alleging,  as  she  there  did,  that  he  had  taken  the  rents. 
Besides  this,  he  received  the  money  paid  by  the  executor 
of  her  deceased  husband.  Doctor  Evans.  She  also  per- 
mitted him,  without  objection,  to  sell  two  of  her  houses. 
It  was  not,  as  has  been  argued,  a  case  of  joint  possession. 
He  separately  took  the  rents,  and  dealt  with  the  property 
as  his  own,  whereby  his  creditors  were  misled.     All  this 
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wafi  done  with  her  permission.  She  caused  the  evil  and 
sboald  herself  bear  it.  A  party  enabling  another  to  com- 
mit a  fraud  is  answerable  for  it.  1  Madd.  Ch.  Pr.  266. 
Coverture  is  no  excuse  for  draving  in  an  innocent  person  ; 
not  even  is  infancy.  1  Fonblanque's  Eq.  71 :  2  Eq.  Gas,  Abr. 
188-9, 

3.  The  complainant  pretended  to  burn  the  contract,  in 
the  presence  of  Cochran's  family,  in  1811  ;  and  her  subse 
quently  claiming  under  it  was  a  fraud.  By  pretending  to 
destroy  it  she  gave  out  to  the  world  that  her  claim  under 
it  was  extinguished  and  her  husband's  marital  rights 
revived.  Whatever  notoriety  the  contract  may  have  pre- 
viously possessed  she  thus  put  an  end  to.  Her  act  was  an 
open  fraud,  and  the  doctrine  is  that  once  a  fraud  always 
a  fraud.  In  2  Eq.  Cos.  Abr.  478,  a  brother  gave  to  his 
sister,  who  was  about  to  be  married,  £150.  She  executed  a 
bond  to  repay  the  money,  and  then  married.  The  husband 
died.  Though  it  was  her  own  agreement  she  was  relieved 
from  the  bond,  because  it  was  a  fraud  on  the  husband. 

4.  The  want  of  a  trustee  for  the  wife  under  the  mar- 
riage contract  is  fatal  to  its  validity,  as  against  the  husband's 
creditors,  however  it  might  be  valid  as  between  the  hus- 
band and  wife.  The  legal  estate,  being  left  to  vest  in  the 
husband,  became  liable  at  law  to  execution  against  him. 
The  wife's  interest  under  the  contract  was  but  an  equity. 
We  also  have  an  equity  as  creditors  and  sureties, — ^an 
equity  superior  to  the  wife's ;  and  we  are  therefore  entitled 
to  hold  our  advantage  at  law.  Were  the  equities  but  equal, 
even  then  our  legal  right  must  prevail.  Hence,  in  all 
cases  where  creditors  are  concerned  the  intervention  of 
trustees  is  necessary.  In  the  cases  cited  for  the  complain- 
ant, either  the  claim  set  up  was  by  the  wite  against  the 
husband  or  his  heirs ;  as  in  2  Ventris  243 :  2  T.  R.  684  : 
and  2  P.  Wms.  243  :  or,  the  trust  was  created  by  a  devise 
to  the  wife,  which  may  be  supported  without  a  trustee  ; 
as  in  1  Madd.  Oh.  Pr.  876-7,  and  in  the  cases  cited  from 
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Woodeson  Bknd  Beeves.  In  Campion  vs.  Cb^n,  cited  from  17 
Ves.  Jr.  264,  we  apprehend  there  were  trustees  There  is 
no  case  in  which  the  hasband  has  been  permitted,  with- 
out the  intervention  of  trustees,  to  divest  himself  of  the 
title  to  his  wife's  property,  so  as  to  defeat  creditors.  It 
has  been  held  in  some  cases  that,  even  as  against  the  heirs 
at  law  of  the  husband,  an  agreement  before  marriage  for  a 
settlement  is  not  good  without  trustees.  2  Ves.  Sr.  190  : 
Ambler  467,  468. 

Beady  for  the  complainant,  in  reply — 

This  is  not  an  executory  agreement,  nor  have  we  come 
into  court  for  a  specific  performance.  It  is  an  executed 
agreement,  which  by  its  own  terms  fixes  the  rights  of  the 
parties.  It  seemed  to  be  conceded  in  argument  that  such 
an  article  is  competent  to  secure  personal  property,  but 
that  it  is  not  sufficient  as  to  real  estate  without  a  trustee. 
Now,  one  of  the  settled  principles  of  equity  is,  that  a  trust 
shall  never  fail  for  the  want  of  a  trustee.  The  Court  itself, 
if  necessary,  will  become  the  trustee.  Equity  looks  only 
to  the  substance  and  merit  of  the  agreement  and  not  to 
the  form.  If  there  be  a  consideration,  the  Court  will  sup- 
ply all  needful  form.  Marriage  is  a  consideration, — one 
the  most  favored.  17  Ves.  Jr.  262-3-4  :  2  P.  Wms.  243  : 
AmAler  565  :  1  Madd.  Ch.  Pr.  371. 

Next, — the  contract,  if  valid  in  equity,  as  to  its  form, 
is  not  impeachable  for  fraud  in  its  original  purpose. 
There  were,  when  it  was  entered  into,  none  to  be  defrauded 
by  it, — no  creditor,  children,  nor  heirs  at  law.  It  is 
argued  that  there  was  concealment.  This  is  not  true  in 
point  of  fact,  but  were  it  even  so,  concealment  is  no  evi- 
dence of  fraud,  to  impeach  the  agreement,  unless  there 
were  an  obligation  on  the  parties  to  make  it  public.  Our 
law,  however,  does  not  require  publicity.  No  record  of 
i^%rri%ge  settlement^  ijior  wj  ^Qim  of  notoriety  i^  required. 
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They  are  treated  as  matters   which  concern  the  family 
and  not  the  pablic. 

Again, — to  ail  efforts  to  impeach  this  agreement  by  the 
snbseqaent  acts  of  the  parties,  there  is  one  answer.  A  con- 
tract of  this  sort,  once  made  and  valid,  is  indestructible  by 
any  after  conduct  of  the  party.  The  wife  may  permit 
another  to  take  her  rents,  and  so  for  the  time  may  deprive 
herself  of  them  :  but  she  cannot  by  such  conduct  invalidate 
the  agreement  itself,  or  her  future  rights  under  it.  The 
act  chiefly  relied  on  in  argument,  viz :  the  pretended 
burning  of  the  contract,  was  no  fraud,  such  as  to  affect  the 
contract.  It  had  no  fraudulent  purpose,  being  done 
merely  to  restore  the  peace  of  the  family.  It  deceived  no 
one  but  the  mother-in-law,  who  had  no  right  or  claim 
under  the  contract. 

BiDQBLY,  Chanobllob. — The  great  point  in  this  cause 
arises  on  the  effect  of  the  contract,  and  how  far  it  can  be 
enforced  in  this  Court,  against  creditors  of  the  husband, 
at  the  suit  of  the  wife,  in  the  life  time  of  the  husband  and 
wife.  The  principal  objection  is  the  want  of  a  trustee 
on  behalf  of  the  wife,  and  because  the  right  or  estate  in 
the  goods  and  furniture,  real  estate  and  the  rents,  and  the 
interest  of  £400, — all  being  the  property  devised  to  her  by 
Doctor  Thomas  Evans,  and  also  her  dower  in  the  estate  of 
Philip  Lewis,  had  not  been  conveyed  to  a  trustee  but  re- 
mained in  her  at  the  time  of  the  marriage. 

This  is  not  a  question  between  the  wife  and  the  heir  of 
a  husband,  nor  between  the  husband  and  the  heir  of  a 
wife,  nor  whether  a  wife  by  a  will  made  before  or  after 
marriage  can  devise  real  estate  in  the  life  time  of  her  hus- 
band, the  legal  estate  being  in  her,  in  pursuance  of  an 
agreement  to  that  effect,  but  the  question  is,  whether  this 
Court  will  secure  to  a  wife,  against  the  husband  and  his 
creditors,'  the  benefit  of  a  contract  made  by  the  husband 
with  her  before  marriage,  in  consideration  of  marriage,  by 
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which  he  agreed  that  she  should  have  to  her  separate  use, 
to  dispose  of  at  her  pleasure,  her  whole  personal  and  real 
estate. 

The  case  first  cited  for  the  complainant,  is  Hdymer  vs. 
Maymer^  2  Vent  348.  There  the  husband,  by  articles 
entered  into  by  him  with  his  wife  before  marriage,  agreed 
to  settle  certain  lands,  before  the  marriage  should  be  sol- 
emnized, on  him  and  his  intended  wife  and  the  heirs  of  his 
body  by  the  plaintiff,  but  died  before  the  settlement.  The 
marriage  was  celebrated,  and  after  his  decease  she  exhibited 
her  bill  against  the  heir  at  law  of  the  husband,  and  it  was 
decreed  against  him.  Here,  it  was  objected  that  the  mar- 
riage was  a  waiver  of  the  articles,  and  that  the  contract 
not  being  made  with  a  trustee  on  behalf  of  the  wife  the 
marriage  before  the  settlement  operated  as  a  release  in 
law.  The  case  cited  is  not  important.  It  merely  shews 
that  the  contract  was  enforced,  although  the  agreement 
was  made  without  a  trustee. 

Cannel  vs.  Buckle^  2  P,  Wms.  242,  cited  also  '  by  the 
complainant's  counsel,  is  similar  to  Haytner  vs.  Haymer^ 
with  this  difference,  that  in  Cannel  vs.  Buckle^  the  intended 
wife  agreed  with  her  intended  husband  to  convey  her  lands 
to  the  husband  and  his  heirs,  and  before  the  marriage  gave 
bond  accordingly.  After  the  death  of  both,  the  heirs 
of  the  husband  brought  a  bill  against  the  heirs  of  the  wife, 
and  Lord  Chancellor  Macclesfield  said,  that  '*  the  impro- 
"  priety  of  the  security,  viz.,  a  bond  from  a  woman  to  a 
"  man  whom  she  intended  to  marry,  or  the  inaccurate 
^^  wording  of  such  bond,  is  not  material ;  for  it  is  sufficient 
'*  that  the  bond  is  a  written  evidence  of  the  agreement  of 
"  the  parties;  that  the /erne,  in  consideration  of  marriage, 
'<  agrees  the  man  shall  have  the  land  as  her  portion ;  and 
"  this  agreement,  being  upon  a  valuable  consideration, 
^^  shall  be  executed  in  equity.  It  is  unreasonable  that  the 
**  marriage,  upon  which  the  bond  is  to  take  effect,  should 
^*'  itself  be  a  destruction  of  the  bond ;  and  the  foundation  of 
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"  that  notion  is  that,  in  law,  the  husband  and  wife  being 
**  one  person,  the  husband  cannot  sue  the  wife  upon  this 
"  agreement,  whereae,  in  equity,  it  is  the  constant  experi- 
"  ence  that  the  husband  may  sue  the  wife,  or  the  wife  the 
"  husband  ;  and  the  husband  might  sue  the  wife  upon  this 
"  very  agreement  in  the  princij.al  case." 

These  cases,  and  many  others  to  be  found  in  the  books, 
establish  these  positions,  that  in  equity  the  form  of  the 
agreement,  so  that  it  is  in  writing,  is  not  material  ;  that 
marriage  is  a  valuable  consideration,  and  that  the  husband 
and  wife  may,  in  equity,  sue  each  other  and  compel  the 
execution  of  such  a  contract.  Here  I  will  remark,  that  if 
a  woman  marries  on  the  faith  of  an  agreement  made  to 
secure  to  her  the  separate  enjoyment  of  her  own  estate^ 
and  that  agreement  is  not  performed,  and  she  cannot 
enforce  it,  she  is  notoriously  wronged  and  the  laws  are 
.  deficient  in  justice.  She  cannot  be  unmarried  and  return 
to  her  former  condition,  and  can  in  no  way  be  compen- 
sated ;  and,  therefore,  justice  requires  that  she  should  be 
able  to  obtain  all  the  advantages  promised  to  her  by  the 
husband  when  he  undertook  to  yield  to  her  his  marital 
rights,  or  some  of  them,  to  induce  her  to  become  his  wife. 
Such  contracts  are  prudent,  and  if  they  were  oftener  made 
the  happiness  and  safety  of  wives  and  of  their  children 
would  reward  them  for  their  foresight  and  caution. 

The  opinion  of  Lord  Hardwicke  in  the  case  of  Pecu:ock 
vs.  Monk,  2  Veset/  Sr.,  190,  cited  by  the  defendants'  counsel, 
is  supposed  to  bear  hard  on  the  complainant's  pretensions ; 
but  even  that  opinion,  as  to  the  present  subject  of  contro- 
versy, if  not  in  express  terms'  yet  by  clear  inference  will 
justify  a  decree  in  her  favor.  We  must  keep  in  mind  that 
the  only  property  here  in  dispute  consists  of  the  furniture 
and  goods  which  she  possessed  at  the  time  of  her  marriage, 
the  rents  and  interest  of  £400  devised  to  her  by  Doctor 
Thomas  Evans,  and  the  rents  of  her  dower  in  the  real  estate 
of  Philip  Lewis,  over  all  which  he  had  full  power  during 
26 
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their  joint  lives.  There  is  no  question  about  any  estate  of 
inheritance  in  land  nor  about  the  validity  of  a  will  of  a 
feme  covert.  Were  either  Cochran  or  the  complainant  to 
die  there  would  be  an  end  of  all  interest  in  Cochran  and  in 
his  creditors  (putting  this  agreement  totally  out  of  sight) 
in  all  future  rents  and  in  the  interest  of  the  £400.  Lord 
Hardwicke's  opinion  arose  concerning  lands  held  in  fee- 
simple  by  the  wife.  In  that  case  it  is  to  be  collected  that 
his  opinion  was  formed  on  a  supposed  case  of  this  kind. 
A  woman  having  a  real  estate  before  marriage,  in  consid- 
eration of  that  marriage,  entered  into  an  agreement  with 
her  husband  that  she  might  by  writing,  under  her  hand 
and  seal,  executed  in  the  presence  of  witnesses,  or  by  will, 
dispose  of  her  real  estate,  there  being  no  trustee,  that  is, 
the  legal  estate  not  being  conveyed  to  a  trustee  but  remain- 
ing in  the  wife.  '  The  question  was  whether  it  would  pass 
by  her  will,  she  being  9k  feme  covert  Sit  the  making  of  it  and 
at  the  time  of  her  death.  Lord  Hardwicke  said  that  her 
real  estate  would  descend  to  her  heir  at  law,  but  that  she 
might  dispose  of  it  by  a  proper  conveyance  (  by  fine,  if  a 
married  woman)  by  way  of  trust,  or  of  a  power  over  an 
use ;  as,in  the  first  instance,supposing  her  to  be  a /erne  soky 
she  may  convey  it  to  trustees  in  trust  for  herself  during  cov- 
erture for  her  separate  use,  and  afterward  in  trust  for  such 
persons  as  she  should  by  writing,  under  her  hand  and  seal, 
or  in  nature  of  a  will,  appoint  Then  if  she  marries  and 
makes  such  appointment,  that  would  be  a  good  declaration 
of  the  trust, — one  which  the  Court  would  support.  So,  she 
might  do  it  by  way  of  power  over  an  use ;  as,if  she  conveyed 
her  estate  to  the  use  of  hefself  for  life,  remainder  to  the 
use  of  such  persons  as  she  by  writing,  &c.  should  appoint, — 
this  is  a  power  reserved  to  her,  and  it  has  been  determined 
that  a  feme  covert  can  execute  a  power.  But  then  Lord 
Hardwicke  asks,  "  can  Sifeme  covert  do  this,  so  as  to  bar 
"  her  heir,  by  a  bare  agreement,  without  doing  anything 
^'  to  alter  the  nature  of  the  estate  ?     Can  a  woman,  having 
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*^  a  real  estate  before  marriage,  in  conBideration  of  that 
"marriage,  enter  into  an  agreement  with  her  husband, 
"  that  she  may  hj  writing  under  her  hand  executed  in  the 
**  presence  of  witnefeses,  or  by  will,  dispose  of  her  real 
"  estate  ?  This  rests  in  agreement,and  if  she  does  it,  though 
"  it  may  bind  her  husband  from  being  tenant  by  the 
"  curtesy,  that  arises  from  his  own  agreement ;  but  what 
'^  is  that  to  the  heir  ?  Still,  she  is  Sifeme  under  the  disa- 
*•  bility  of  coverture  at  the  time  of  the  act  done,  and  if 
"  she  attempts  to  make  a  will  the  instrument  is  invalid. 
"  The  only  question  that  could  arise  would  be,  whether 
"  such  an  agreement  between  her  and  her  husband  would 
"  not  give  her  a  right  to  come  into  a  court  of  equity,  after 
"  the  marriage,  to  compel  the  husband  to  carry  this  into 
'*  execution  and  to  join  with  her  in  a  fine  to  settle  the 
"  estate,  either  on  such  trusts  or  to  such  and  such  uses. 
•'  And  if  it  is  such  an  agreement  as  the  Court  would  decree 
"  to  be  further  carried  into  execution  by  a  proper  convey- 
"  ance,  then  the  question  may  be  whether  her  heir  at  law 
"  is  not  to  be  bound  by  the  consequences  of  that  agreement  ? 
"  That  is  the  only  way  by  which  it  could  be  brought  in. 
"  But  if  the  agreement  cannot  be  carried  into  execution, 
*'  though  she  might  have  power  to  bar  her  husband,  it 
"  being  a  voluntary  claim  from  her,  and  the  law  casting 
"  the  descent  on  her  heir  at  law,  I  very  much  doubt  how 
*'  it  could  be  done."  Now,  in  this  case  put  by  Lord 
Hardwicke  in  relation  to  the  real  estate,  he  admits  that  by 
such  an  agreement  the  husband  may  be  bound  from  being 
tenant  by  the  curtesy,  which  arises  from  his  own  agree- 
ment, and  that  if  the  agreement  could  not  be  carried  into 
execution  as  to  the  heir,  still  she  might  have  power  to  bar 
her  husband.  And  if  so,  in  the  supposed  case,  why  may 
not  Cochran  be  bound  by  his  own  agreement  not  to  take 
the  rents  devised  to  her  and  the  rents  of  her  dower  in 
Lewis'  estate  ?  She  herself  has  only  an  interest  for  life, 
and  this  agreement  cannot  possibly  relate  to  or  afiect  an 
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heir.  It  does  not  concern  an  estate  of  inheritance,  and  as 
the  husband  may  by  his  agreement  bar  himself  from  being 
tenant  bv  the  curtesy,  I  conclude,  without  a  doubt,  that 
he  may  bar  himself  from  this  interest  of  the  wife  in  the 
real  estate  of  Doctor  Thomas  Evans  and  Philip  Lewis.  In 
the  preceding  part  of  the  case  of  Peacock  vs.  Monk,  Lord 
Hardwickesays/*  as  to  personal,  undoubtedly ,where  there 
"  is  an  agreement  between  the  husband  and  wife  before  mar- 
"  riage  that  the  wife  shall  have  to  her  separate  use,  either 
"  the  whole  or  particular  parts,  she  may  dispose  of  it  by 
"  act  in  her  life  or  by  will.  She  may  do  it  by  either, 
"  though  nothing  is  said  of  the  manner  of  disposipg  of  it, 
''  but  there  is  much  stronger  ground  in  that  case  than  can 
"  be  in  the  case  of  real  estate,  because  that  is  to  take  effect 
"  during  the  life  of  the  husband ;  for  if  the  husband  sur- 
"  vives  he  is  entitled  to  the  whole  and  none  can  come  into 
"  a  share  with  the  husband  under  the  Statute  of  Distribu- 
^*  tions.  Then,  such  an  agreement  binds  and  bars  the 
'*  husband,  and  consequently  bars  everybody."  The  doc- 
trine in  this  case  directly  applies  to  the  present  bill.  This 
whole  agreement  is  to  take  effect  in  Joseph  W.  Cochran's 
life  time.  As  to  the  rents  and  interest  of  the  .£400,  the 
death  of  himself,  or  of  his  wife,  would  terminate  his  interest' 
in  them,  and  nobody  could  controvert  his  right  to  the 
goods,  so  that  his  agreement  could  affect  nobody  but  him- 
self, and,  upon  this  reasoning  of  Lord  Hardwicke,  Peacock 
vs.  Monk  is  a  clear  authority.  It  is  decisive  of  the  question 
between  these  parties.  Nothing  is  comprehended  in  the 
contract  now  in  controversy  but  such  as  Cochran  might 
absolutely  relinquish  to  the  wife  without  affecting  any  other 
person  and,  therefore,  in  the  words  of  Lord  Hardwicke, 
the  "  agreement  binds  and  bars  the  husband  and  conse- 
"  quently  bars  everybody." 

In  Harvey  vs.  Harvey,  1  P.  Wms.  125,  there  was  a  devise 
of  personal  estate  to  a/e?/i6  covert  for  her  separate  use  with- 
out naming  trustees.     Lord  Cowper  said   it  was  a  great 
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question  whether  the  hasbaDcl  should  be  compelled  to  let 
the  wife  enjoy  this  personal  estate  to  her  own  use,  for  it 
being  given  to  a  married  woman,and  no  contract  precedent 
or  subsequent  from  the  husband  that  he  will  not  inter- 
meddle with  it,  the  "  husband's  title  to  this  estate  is  sub- 
"  sequent  to  the  will  and  the  intention  being  repugnant  to 
"  the  rules  of  law,  viz  :  that  a  feme  covert  should  have  a 
'*  property  in  personal  goods,  it  eeems  to  me  to  have  some 
''  difficulty  in  it.  Wherefore,  let  it  be  reserved  as  a  case 
^'  to  be  argued.  But  as  to  the  mortgage, where  the  husband 
"  has  contracted  or  declared  under  his  hand  that  he  would 
"  not  intermeddle  with  it,  though  such  declaration  may 
"  be  voluntary  yet  it  must  be  presumed  to  proceed  from  a 
'^  sense  the  husband  had  of  the  testator's  intent  that  the 
"wife  should  enjoy  this  mortgage  separately,  and  to  be 
"  founded  on  natural  justice  though  not  on  contract." 
For  which  reason  the  Court  was  clearly  of  opinion  that 
the  husband  should  be  bound  by  this  agreement.  Here 
there  was  no  doubt  with  the  Chancellor  as  to  the  mortgage, 
part  of  the  personal  estate  bequeathed  to  the  wife,  because 
be  had  agreed  by  writing  under  his  hand  that  the  wife 
should  enjoy  it  to  her  separate  use.  But  the  Chancellor 
said  that  "  if  a  real  estate  were  devised  to  el  feme  covert  for 
''  her  separate  use,  and  a  declaration  that  the  husband 
'^  should  not  intermeddle  with  the  profits,  but  that  the 
"  wife  should  enjoy  them  separately,  he  doubted  this  would 
*^  be  a  repugnant  clause  and  the  husband  would  still  enjoy 
"  it."  Mr.  Cox,  in  his  note  to  this  case,  says  that  it  does 
not  appear  by  this  report,  or  by  that  of  2  Vernon^  669,  nor 
even  in  the  Registers'  Book,  what  was  Lord  Cowper's  final 
determination  on  this  point  (  as  to  the  real  estate):  but 
the  case  of  Bennet  vs.  Davis^  which  was  determined  at  the 
Rolls  in  December,  1726,  seems  to  have  settled  it.  But 
even  in  Harvey  vs.  Harvey ^  as  to  the  personal  estate  and  the 
mortgage  the  Chancellor  had  no  doubt  and,  therefore,  it 
opposes  no  difficulty  to  the  claim  of  the  complainant  in 
the  present  oause. 
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even  in  Harvey  vs.  Harvey^  as  to  the  personal  estate  and 
the  mortgage,  the  Chancellor  had  no  doubt,  and  therefore 
it  opposes  DO  difficulty  to  the  claim  of  the  complainant  in 
the  present  cause. 

The  case  of  Bennei  vs.  Davis^  2  P.  Wtos.  316,  is  material 
as  to  the  question  of  trustees  and  in  relation  to  creditors. 
There,  the  testator  devised  lands  which  he  held  in  fee  to 
his  daughter,  the  wife  of  Bennet,  for  her  separate  use, 
exclusive  of  the  husband,  to  her  and  her  heirs,  and  that 
the  husband  should  not  be  tenant  by  the  curtesy,  nor  have 
these  lands  for  his  life  in  case  he  survived  his  wife,  but 
that  they  should,  upon  the  wife's  death,  go  to  her  heirs. 
The  husband  becoming  a  bankrupt,  the  commissioners 
assigned  the  lands  thus  devised  to  the  defendant,  Davis, 
in  trust  for  the  creditors,  and  upon  Davis  bringing  his 
ejectment  the  bankrupt's  wife,  by  her  next  friend,preferred 
her  bill  against  Davis,  the  assignee,  and  her  husband,  to 
compel  them  to  assign  over  this  estate  to  her  separate  use. 
The  Master  of  the  Rolls  took  it  to  be  a  clear  case,  that  it 
was  a  trust  in  the  husband,  and  that  there  was  no  difference 
whether  the  trust  was  created  by  the  act  of  the  party  or 
was,  as  here,  by  the  act  of  the  law.  '*If,"  he  says,  **I  should 
devise  that  my  lands  should  be  charged  with  debts  or  lega- 
cies my  heir,  taking  such  land  by  descent,  would  be  but 
a  trustee,  and  no  remedy  would  lie  for  these  debts  or  lega- 
cies but  inequity.  So,  in  the  principal  case  there  being  an 
apparent  intention  and  express  declaration  that  the  wife 
should  enjoy  these  lands  to  her  separate  use,  by  that  means 
the  husband,  who  would  otherwise  be  entitled  to  take  the 
profits  in  his  own  right  during  the  coverture,  is  now 
debarred  and  made  a  trustee  for  his  wife.  And  admitting 
the  husband  to  be  a  trustee,  then  the  argument  of  the 
creditors  having  the  law  on  their  side  was  immaterial ;  as 
if  the  bankrupt  had  been  a  trustee  for  J.  S.  his  bankruptcy 
should  not,  in  equity,  affect  the  trust  estate,  and  that  iu 
this  case  though  the  husband,  the  bankrupt,  might  be  ten- 
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ant  by  the  curtesy,  yet  he  should  be  but  trustee  for  the 
heirs  of  the  wife.  Also,  when  the  testator  had  a  power  to 
devise  the  premises  to  trustees  for  the  separate  use  of  the 
wife,  this  Court,  in  compliance  with  his  declared  intention, 
will  supply  the  want  of  them,  and  make  the  husbnnd 
trustee ;  and  the  defendant,  the  assignee,  who  claiming 
under  the  husband  can  have  no  better  right  than  the  hus 
band,  must  join  in  the  conveyance  to  a  trustee  for  the 
separate  use  of  the  wife," — which  was  decreed  accord* 
ingly-     See  also  Lee  vs.  PriaitXy  3  Bro.  CK  Eep.  881. 

I  have  been  more  particular  in  quoting  at  large  the 
opinions  of  Lord  Cowper  and  of  the  Master  of  the  Rolls, 
in  the  two  cases  cited  from  Peere  Williams,  because  the 
defendants'  counsel  have  insisted  that  in  cases  of  contract 
between  the  husband  and  the  wife,  by  which  the  husband 
agrees  that  the  wife  shall  hold  the  property  to  her  separate 
use,  trustees  are  indispensably  necessary,  and  that  when 
the  creditors  have  gained  a  legal  advantage,  or  have  the 
law  on  their  side,  and  have  a  superior  equity,  there  being 
no  trustee,  they  must  prevail.  The  first  case  Harvey  vs. 
flarre^,  shows  expressly  that  Lord  Cowper  had  no  doubt, 
where  the  husband  had  agreed  by  writing  under  his  hand 
that  the  wife  should  have  the  mortgage  to  her  separate 
use,  that  trustees  were  not  necessary;  not  because  it 
was  the  caae  of  a  devise,  but  because  the  husband  had 
made  a  contract.  And  in  Bennetvs.  Davis,  the  Master  of 
the  Rolls  took  it  to  be  a  clear  case  that  it  was  a  trust  in  the 
husband  and  that  there  was  no  diflference  whether  the  trust 
was  created  by  the  act  of  the  party  or  by  the  act  of  law. 

In  MtcheU  vs,  Mitchell,  cited  in  2  Eq.  Ca.  Abr.  26,  c. 
29,  there  was  a  gift  by  the  husband  to  the  wife,  without  the 
intervention  of  trustees,  and  it  was  held  good.  So  in  Rolfe 
vs.  Budder,  Btmb.  187  :  1  Eq.  Ca.  Ab.  153,  c.  17,  a  devise  of  a 
bond  to  a  wife,  for  her  sole  and  separate  use,  was  held  to 
give  her  the  bond  to  her  sole  use  as  much  as  if  it  had  been 
vested  in  trustees.     And  in  Moore  vs.  Freeman,  Bunb,  206  : 
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2  Hq.  Ca,  Ab.  26,  c.  29,  articles  of  agreement  between  hus- 
band and  wife  were  held  binding  in  equity,  without  the  in- 
tervention of  trustees.  In  truth,  there  is  no  reason  for  the 
distinction  ;  for  if  the  devise  or  gift  or  agreement  is  made 
without  a  trustee,  by  one  who  has  a  power  over  the  subject 
matter,  he  in  whom  the  legal  interest  remains  will  be  held 
a  trustee,  whether  husband  or  any  body  else  ;  for  it  is  the 
intention  of  the  parties  and  not  the  form  which,  in  equity, 
gives  essence  to  the  contract.  See  Darlj/  vs.  Darhfy  3  Atk. 
899,  where  a  husband  was  held  to  be  a  trustee  for  the  wife. 
Also,  in  5  T.  R,  386,  Lord  Kenyon  says,  this  is  the  con- 
stant, uniform  practice  of  the  Court  of  Chancery.  Many 
other  cases  have  been  cited  in  the  argument,  which  carry 
the  doctrine  much  beyond  what  is  necessary  to  support 
this  marriage  contract.  The  importance  of  the  subject, 
the  novelty  of  the  case,  and  my  respect  for  the  gentlemen 
concerned  for  the  parties,  induce  me  to  examine  all  the 
authorities,  although  those  already  discussed  are  sufficient 
to  establish  the  validity  of  this  contract. 

In  Bramhcdl  vs.  HaUy  Ambler  467,  articles  were  entered 
into  by  which  George  Bramhall  covenanted  that  his 
intended  wife  should  have  power,  by  deed  or  will,  to  dis- 
pose of  her  esl  ate  after  her  decease  to  any  person  whatso- 
ever, and  that  he  would  do  any  act  to  confirm  the  same. 
After  marriage  she  conveyed  it,  by  lease  and  release  to 
take  effect  after  her  death,  to  trustees,  to  the  use  of  her 
natural  son,  with  remainder  over,  but  afterwards  joined 
with  her  husband  to  levy  a  fine  to  different  uses.  Lord 
Chancellor  Northington  held,  that  the  wife  having  the  legal 
estate  in  her,  the  lease  and  release  were  not  good  to  pass 
her  estate  as  a  conveyance  or  execution  of  a  power,  and 
that  it  passed  by  the  fine.  From  this  short  note  of  the  case 
it  would  seem  that  Lord  Northington  fell  into  the  opinion 
of  Lord  Hardwicke,  and  that  because  the  wife  had  not, 
before  or  after  the  marriage,  parted  with  the  legal  estate 
to  trustees,  in  trust  to  her  separate  use  during  coverture 
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and  then  in  trust  for  such  person  as  she  should  by  deed 
appoint,  that  this  conveyance  by  lease  and  release  could 
not  be  sustained — or,  in  other  words,  that  the  legal  estate 
still  remaining  in  her,  she  could  not  dispose  of  the  estate 
according  to  the  agreement,  but  that  it  must  be  done  by 
fine,  according  to  the  form  required  for  a  married  woman. 
But  in  the  next  case,  Wright  vs.  Englefield^  Ambler  468,  he 
ttaid  that  in  BramhaU  vs.  HaU^  he  was  of  opinion  there  was 
no  meritorious  consideration.  K  then  there  had  been  a 
meritorious  consideration,  it  may  be  presumed  that  the 
conveyance  by  lease  and  release,  being  a  deed  according 
to  the  covenant  by  the  husband  to  the  wife,  would  have 
been  supported.  So  that  the  ground  of  the  decision  appears 
to  be,  not  that  the  wife  had  not  parted  with  the  legal 
estate,  but  that  it  was  not  a  proper  case  for  a  court  of 
equity  to  enforce.  This,  I  think,  is  the  clear  inference 
from  what  can  be  collected  from  the  case. 

The  case  of  Wright  vs,  Englejield^  Ambler^  468,  was  this. 
Marriage  articles  were  entered  into  by  Peter  Holford,  of 
the  one  part,  Constantia  Wright,  widow,  of  the  other  part, 
and  Smith  and  Bramston,  of  the  third  part,  whereby,  after 
reciting  the  intended  marriage  and  mentioning  the  various 
kinds  of  estates  and  interests  of  the  wife,  it  was  agreed 
that  they  should  be  to  her  separate  use,  and  be  applied 
and  disposed  of,  from  time  to  time,  as  she  should,  by  any 
deed  or  deeds  executed  in  her  life-time,  or  by  her  last  will 
and  testament,  appoint  notwithstanding  her  coverture. 
Holford,  the  intended  husband,  covenanted  with  Smith  and 
Bramston,  that  he  would  do  all  acts,  deeds,  &c.,  for  vesting 
all  such  estates  and  interests  in  such  person  or  persons  as 
she  should  appoint,  in  trust  for  her  sole  and  separate  use, 
and  to  be  subject  to  such  disposition  as  she  should  make 
thereof,  by  any  act  or  deed  or  by  her  last  will  and  testament. 
The  legal  estate  in  the  real  property  was  by  a  previous 
settlement  vested  in  trustees,  and  Constantia,  the  wife  of 
Holford,  was  entitled  to  a  moiety  of  the  trust  inheritance. 
27 
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By  her  will,  made  during  the  marriage,  she  devised  her 
moiety  of  these  premises,  by  virtue  of  the  power  reserved 
to  her  by  the  said  articles,  to  trustees,  to  the  use  of  her 
husband  for  life  and  then  to  trustees  for  five  hundred  years 
to  raise  portions  for  the  younger  children  by  Holford,  with 
several  remainders  over.  A  bill  was  filed  by  Wright,  her 
eldest  son  and  heir  at  law,  and  one  of  the  questions  was 
whether  the  appointment  by  Mrs  Holford^s  will  was  good. 
Lord  Chancellor  Northington  was  of  opinion  that  the 
appointment  by  her  will  was  good.  It  was  held  in  this 
case  that  if  a  woman  before  marriage  retains  a  power  over 
a  legal  estate,  to  be  exercised  by  way  of  execution  of  a 
power,  she  may  do  it,  and  that  the  construction  of  trusts 
must  be  the  same  as  of  legal  estates.  And  Lord  Camden 
says,  in  Rippon  vs.  Dawdmgy  Ambler  665,  that  the  prin- 
ciple of  determination  is  the  same  in  both,  as  it  certainly 
is.  This  case  of  Wright  vs.  Englejieldy  was  carried  into  the 
House  of  Lords,  where  it  was  decided  that  articles  execu- 
tory, will  bind  the  heir  as  much  as  a  conveyance  executed. 
This  then  is  a  decision  against  the  opinion  of  Lord  Hard- 
wicke  in  Peacock  vs.  Monk.  And  it  is  to  be  remarked  that 
the  wife  herself  had  done  no  act,  either  before  or  after  her 
marriage  with  Holford,  so  as  to  convey  her  estate  or  reserve 
any  power,  but  that  the  whole  vested  on  the  articles 
entered  into  before  her  marriage.  The  legal  estate,  it  is 
true,  was  not  in  her,  but  then  trusts  are  to  be  construed 
the  same  as  legal  estates;  and  Lord  Northington  says, 
no  rule  is  so  strictly  adhered  to  in  equity  and  so  dangerous 
to  depart  from  as  that  the  construction  of  trusts  must  be 
the  same  as  of  legal  estates. 

Rippon  vs.  Dawding^  Ambler  566,  was  not  a  trust  estate. 
The  wife  was  seised  of  a  freehold  estate,  and  previous  to 
her  marriage  with  Deeping,  her  second  husband,  he  entered 
into  a  bond  with  a  condition  empowering  her  to  dispose  of 
her  freehold  estate,  by  deed  or  will,  notwithstanding  her 
coverture.     The  wife  afterwards,  by  will  made  during  her 
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coverture,  gave  her  estate  in  fee  to  her  younger  children. 
The  eldest  son  being  dead  and  leaving  a  daughter,  his  only 
child,  the  younger  children  filed  a  bill  against  this  daughter 
to  have  a  conveyance.  A  conveyance  was  decreed.  Lord 
Camden  said  the  agreement  was  made  on  marriage,  and 
the  wife  might  have  compelled  the  husband  to  join  with 
her  in  a  fine.  "  Though  "  he  says  "the  two  cases  (this  and 
Wright  vs.  Englefield^)  differ  in  respect  that  the  wife  had 
only  an  equitable  interest  in  one  and  the  legal  interest  in 
the  other,  yet  the  principle  of  determination  is  the  same  in 
both.  Equity  follows  the  law  ;  and  as  the  Court  decreed 
performance  of  the  agreement  in  Wright  vs.  Gadogan^  et  al. 
( the  same  case  as  Wright  vs.  EngUfidd^  but  in  the  House 
of  Lords  called  Wright  vs.  CadogaUy  et  al.)  which  was  a  trust 
interest,  it  will  do  so  in  this,  which  is  the  case  of  a  legal 
interest.''    . 

These  cases  in  Ambler  seem  to  have  settled  the  point 
which  Lord  Hardwicke  doubted,  especially  as  Wright  vs. 
Englefieldy  alias  Oadogan,  was  carried  into  the  House  of 
Lords  and  there  solemnly  decided.  As  it,  then,  has  been 
finally  adjudged  that  the  will  of  a  married  woman, 
although  she  did  not  part  with  the  legal  estate,  is  valid  and 
may  be  executed  so  that  the  estate  shall  be  conveyed 
accordingly,  being  made  in  pursuance  of  a  previous  writ- 
ten marriage  contract,  a  fortiori^  this  marriage  contract  is 
available  and  ought  to  be  enforced. 

Oeorgcj  on  the  demise  of  Thombury^  vs. ^mbler,  627,  is 

a  case  at  law,  where  the  will  of  a  married  woman,  devising 
lands  of  inheritance  in  pursuance  of  articles  entered  into 
previous  to  the  marriage,  was  adjudged  uot  to  be  valid. 
The  Court  said,  "we  must  determine  according  to  the  strict 
"  rales  of  law,  but  courts  of  equity  can  go  further  than  we 
can."  The  Court  further  said,  that  a  husband  could  not 
give  a  wife  power  to  make  a  will  of  lands  in  prejudice  of 
the  heir  at  law.  This  case  is  perfectly  correct ;  for  it  was 
a  qaeation  of  law  decided  in  a  court  of  law ;  but  then  it 
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was  admitted  that  a  court  of  equity  could  go  further  than 
a  court  of  law,  as  all  the  before  cited  cases  deraoustrate. 
Doe  vs.  Steple  2  T.  B,  684,  was  a  case  at  law.  Before 
marriage  there  was  an  agreement,  not  sealed  but  signed 
by  the  parties,  that  the  fortune  of  Catharine  Culver,  the 
wife,  should  be  settled  or  remain  to  their  joint  use  for  her 
life,  or  the  life  of  the  survivor,  and  if  she  should  survive 
the  said  James  Hibbius,  the  husband,  then  her  whole 
fortune,  together  with  her  plate  and  jewels,  to  be  settled 
to  her  own  use ;  and  if  the  said  Catharine  Culver  should 
happen  to  die  first,  then  the  aforesaid  fortune  to  be  at  her 
own  disposal ;  and  proper  settlement  deeds  were  to  be 
prepared.  On  the  same  day  and  year,  she  made  her  will, 
duly  executed  to  pass  real  estate,  and  after  giving  the 
whole  interest  of  her  fortune  to  James  Hibbins,  her 
intended  husband,  for  life,  and  after  several  specific 
devises  in  which  the  reversion  in  the  premises  in  question 
was  not  mentioned,  she  devised  the  residue  of  her  estate 
and  effects  to  the  said  James  Hibbins,  whom  she  appointed 
executor.  On  the  eame  day  and  year  the  marriage  took 
effect,  and  on  the  7th  day  of  April,  1759,  Catharine  Culver 
died,  without  issue,  in  the  lifetime  of  her  husband.  In 
the  argument,  the  counsel  for  the  plaintiff  admitted  that 
it  might  be  too  much  to  contend  that  Hibbins,  the  hus- 
band, did  not  take  a  life  estate  under  the  agreement ;  for, 
if  he  took  a  clear  equitable  estate  for  life,  the  Court  of 
Chancery  might  compel  the  plaintiff's  lessor  to  pay  costs 
in  equity  for  taking  a  larger  judgment  at  law  than  he  is 
equitably  entitled  to.  And  Lord  Kenyon,  in  delivering 
his  opinion,  remarking  on  the  case  of  Peacock  vs.  Monky 
says,  "he  (Lord  Hardwicke)  doubted  whether  even  a  court 
"  of  equity  could  carry  into  execution  a  bare  agreement 
"  for  that  purpose,  to  the  prejudice  of  the  heir  at  law. 
"  However,  that  which  was  then  considered  a  doubt  no 
"longer  remains  so;  for  in  Wright  vs.  Cadogan  et.  ai. /it 
"  was  determined  that  a  court  of  equity  would  compel  the 
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"  heir  to  make  a  conveyance  to  the  party  in  whose  favor 
"  such  an  agreement  was  made.  That  point  was  very  ably 
"  discussed  in  the  House  of  Lords,  on  the  doubts  which 
"  Lord  Hardwiclce  had  thrown  out  in  Peacock  and  Monky 
"  though  his  doubts  were  not  sufficient  to  induce  the 
"  House  to  determine  against  such  an  agreement."  Thus, 
Lord  Kenyon  adds  the  weight  of  his  judgment  in  support 
of  a  disposition  of  lands  of  inheritance,  in  pursuance  of 
a  bare  agreement,  to  the  prejudice  of  the  heir  at  law. 
And  if  such  an  agreement  may  be  carried  into  execution 
against  the  heir  at  law,  how  much  more  certainly  would  a 
court  of  equity  execute  against  a  husband  his  own  agree- 
ment, made  in  consideration  of  marriage,  by  which  the 
inheritance  or  the  heirs  at  law  never  can  be  affected. 

The  same  case  afterwards,  by  the  dames  of  Hodsden  vs. 
Lloydy  and  Lbyd  vs.  Hodsden^  2  Bro.  Ch.  Rep.  634,  came 
before  Lord  Thurlow  on  a  bill  filed  by  the  heirs  at  law  of 
Catharine  Culver,  the  wife,  and  her  heirs  in  gavelkind, 
praying  an  account,  among  other  things,  of  the  rents  and 
profits  of  the  estate  which  came  into  the  hands  of  James 
Hibbins,  the  husband.  A  cross  bill  prayed,  among  other 
things,  that  the  will  of  the  wife,  Catharine  Culver,  might 
be  declared  to  be  well  proved.  Lord  Thurlow,  in  relation 
to  the  agreement  by  which  an  equitable  estate  for  life  was 
given  to  the  husband,  said,  "  the  terms  of  the  agreement 
are  these ; — ^where  Catharine  Culver  recites  her  property 
"  to  be  real  and  personal,  and  agrees  that  her  whole  fortune 
"  so  described  should  belong  to  the  longest  liver,  that  is, 
"  to  her  or  her  husband  who  should  survive  the  other ;  by 
"virtue  of  this  agreement,  though  there  was  no  actual 
"  conveyance,  the  heir  will  hold  that  estate  subject  to  the 
"  life  interest  therein  of  Hibbins,  and  consequently  not  as 
"  present  possessor,  but  as  seised  of  the  legal  interest  in 
"  the  estate  for  Hibbins.  I  think  under  these  circum- 
"  stances  the  plaintiffs  are  entitled  to  the  account  only 
'^  from  the  time  of  Hibbins'  death,  who,  being  the  equita- 
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^^  ble  tenant  for  life,  was  entitled  to  the  rents  and  profits 
*'  during  his  life."  As  to  the  will  of  the  wife,  the  Lord 
Chancellor  was  of  opinion,  that  the  will,  being  made  before 
the  marriage,  was  not  a  will  according  to  the  power; 
because  the  power  to  make  a  will  after  marriage  could 
not  be  held  a  power  to  make  a  will  antecedent  to  it.  In 
speaking  generally  whether  a  feme  covert  can  make  a  will 
to  pass  real  estate  in  pursuance  of  the  agreement  of  the 
husband,  he  said,  "  with  regard  to  chattels,  both  real  and 
"  personal,  the  liusband,  by  contract  anterior  to  the  raar- 
"  riage,  resting  only  in  agreement,  could  authorize  her  to 
"  make  a  will ;  but  in  order  to  make  a  will  of  real  estate 
"  he  must  part  with  the  legal  estate  to  trustees,  for  by 
"  agreement,— while  resting  in  agreement  only,— he  cannot 
"  bind  the  heir,  but  can  only  bind  himself,  and  the  legal 
"  estate  ought  to  be  conveyed  by  legal  conveyances."  In 
this  latter  point.  Lord  Thurlow  certainly  accords  with 
Lord  Hardwicke  in  the  case  of  Peacock  vs.  Monk^  and  dis- 
sents from  the  opinions  of  Lord  Northington,  Lord  Cam- 
den and  Lord  Kenyon,  and  also  from  the  decision  of  the 
House  of  Lords  in  the  case  of  Wright  vs.  Gadogariy  et  al. 
Chancellor  Kent,  of  New  York,  thinks  that  there  is  a  mis- 
take in  this  part  of  the  report ;  but  whether  it  is  so  or  not, 
it  is  not  material  in  the  case  before  us  ;  for  Lord  Thurlow 
agrees  with  Lord  Hardwicke  and  the  other  Chancellors, 
and  with  Lord  Kenyon,  that  a  man  may,  by  an  agreement 
made  with  his  wife  before  marriage,  bind  himself;  so  that 
his  opinion  upon  the  question  arising  under  this  contract 
of  Joseph  W.  Cochran  and  the  complainant  confirms  all 
the  preceding  authorities.  This  case  of  Hodsden  vs.  Lloyd 
is  extremely  strong  in  support  of  Frances  L.  Cochran's 
claim  under  her  marriage  contract^  because,  in  that  case, 
the  title  of  Hibbins,  the  husband,  rested  on  the  agreement 
only.  No  actual  conveyance  had  been  made,  and  yet  the 
Chancellor  considered  that  the  heir  would  hold  the  estate 
sul^ject  to  the  life  interest  of  Hibbins,  not  ae  present  pp^- 
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sessor  but  a8  seised  of  the  legal  interest  in  the  estate  for 
Hibbins.  This  was  giving  full  effect  to  the  agreement  so 
far  as  the  life  interest  trenched  upon  the  inheritance,  and 
carried  the  doctrine  as  applicable  to  this  case  as  far  as  any 
of  the  preceding  decisions  or  opinions.  It  may  be 
observed  that  in  this  case,  and  in  Bippon  vs.  Dawding^  and 
in  others,  there  was  no  trustee  for  the  wife  and  no  convey- 
ance of  the  estate  to  trustees  subject  to  the  will  or  dispo- 
sition of  the  wife,  and  no  objection  was  inade  on  that 
account. 

The  case  of  Oompton  vs.  CoUinson^  2  Bro.  Ch.  Bep.  877, 
arose  on  a  surrender  of  a  copyhold  by  a  feme  covert  having 
a  power  under  articles  of  separation  to  dispose  of  her 
estate,  the  husband  not  having  joined  in  the  surrender. 
The  question  was  whether  without  any  custom  the  surren- 
der was  good.  Buller,  J.  who  sat  for  the  Lord  Chancellor, 
said  it  was  a  legal  question,  and  had  a  case  made  and  sent 
to  .the  Court  of  Common  Pleas  for  their  opinion.  He 
observed  that,  as  to  any  interest  of  the  husband,  he  has 
tbrmally  abandoned  it,  and  does  not  now  insist  on  or  pre- 
tend to  have  any.  Besides,  after  the  husband's  covenant 
this  must  be  taken  to  be  a  surrender  with  his  assent. 
So  that  Justice  Buller  held  the  husband  to  be  so  bound 
by  his  covenant  as  not  to  have  any  interest  in  this  estate 
of  his  wife. 

The  case  of  Fettiplace  vs.  Gorges^  8  Bro^  Ch.  Bep.  8,  cor- 
responds with  all  the  other  oases,  so  far  as  it  goes,  but  it 
has  little  bearing  on  this  suit 

The  last  English  case  upon  this  subject,  to  which  I  shall 
refer,  is  Campion  vs.  Cotton^  17  Vesey^  Jr,  264,  where  a  set- 
tlement in  consideration  of  marriage  was  sustained  against 
creditors,  notwithstanding  false  recitals  that  the  property 
was  the  wife's;  and  it  was  adjudged  that  neither  the  joint 
possession  of  furniture,  nor  the  want  of  an  inventory,  nor 
the  fact  that  the  husband  was  indebted  at  the  time  and  that 
the  wife  knew  it,  would  affect  the  settlement. 
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There  are  two  AraericaD  decisions,  not  cited  at  the  bar, 
which  confirm  the  decisions  made  in  Wright  vs.  Miglefield  and 
JRippon  vs.  Dawding,  and  consequently  go  beyond  the  prin- 
ciples necessary  to  sustain  this  marriage  contract.  One  is 
the  case  of  Whitey  lessee  of  Barnes^  vs.  Hart^  2  Dallas  R. 
199, 1  Yea.tes  R.  221.  The  question  there  was,  whether  a 
/«7yi6  covert  seized  of  a  real  estate  in  fee  could,  in  conse- 
quence of  a  power  contained  in  articles  executed  between 
her  husband  and  herself  before  their  marriage  (the  legal 
estate  not  having  been  conveyed  to  trustees)  give  away 
such  estate,  by  will  or  instrument  in  the  nature  of  a  will, 
during  the  coverture.  McKean,  C.  J.,and  Shippen,  Yeates 
and  Bradford,  Justices,  were  unanimously  of  opinion,  that 
the  devise  ot  the  wife,  during  coverture,  operated  as  a  good 
appointment  and  bound  the  heir  at  law,  although  the  legal 
estate  had  not  been  vested  in  trustees.  The  other  deciej- 
ion  was  made  in  Bradish  vs.  Gibbs  et  al.,  3  Johns.  Ch.  Rep. 
623,  by  Chancellor  Kent.  There  the  wife,  before  mar- 
riage, had  entered  into  an  agreement  with  her  intended 
husband  that  she  should  have  power,  during  the  coverture, 
to  dispose  of  her  real  estate  by  will,  and  she  afterwards 
devised  the  whole  of  her  real  estate  to  her  husband. 
This  was  held  a  valid  disposition  of  her  estate  in  equity 
and  the  heirslit  law  of  the  wife  were  decreed  to  convey 
the  legal  estate  to  the  devisee. 

In  both  of  these  cases,  and  especially  in  the  opinion 
delivered  by  Chancellor  Kent,  all  the  English  adjudications 
were  minutely  and  laboriously  examined,  and  the  result 
was  that  the  case  of  Rippon  vs.  Dawding  was  considered 
never  to  have  been  shaken  ;  that  it  is  not  necessary  that 
the  legal  estate  of  the  wife  should  be  vested  in  trustees, 
and  that  she  might  dispose  of  her  real  estate  in  pursuance 
of  an  agreement  made  with  her  husband  before  marriage 
so  as  to  bind  the  heir.  Judge  Shippen  at  first  doubted  on 
the  old  distinction  between  trusts  and  legal  estates,  as  to 
the  wife^s  power  of  appointment  in  pursuance  of  marriage 
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articles,  but  on  more  deliberate  consideration  his  doubts 
were  removed.        • 

I  then  conclude  that  this  marriage  contract  between 
Cochran  and  his  wife  is  good,  because  it  was  made  in  con- 
sideration of  marriage  and  is  to  take  effect  during  the  life 
of  the  husband,  and  because  he  had  fall  and  absolute 
power  over  the  subject  matter  of  the  contract  during  the 
joint  lives  of  him  and  his  wife,  and.  as  to  the  goods  and 
furniture,  forever. 

The  defendants  have  not  rested  this  cause  upon  the 
alleged  invalidity  of  the  contract,  but  they  say  that  the 
legal  estate  in  this  property  was  fixed  in  the  husband, 
there  being  no  trustee,  and  that  it  was  liable  to  execution 
for  his  debts  ;  and  that  as  they  have,  by  their  writs  of  ex- 
ecution, gained  a  legal  advantage  and  have  a  superior 
equity,  the  Court  will  not  deprive  them  of  this  advantage. 

I  have  already  shown,  that  though  no  trustee  was  named 
in  the  contract  this  can  be  no  substantial  objection^ 
because  the  husband  will  be  considered  a  trustee  for  her. 

I  have  met  with  no  case  of  an  execution  against  a  hus- 
band on  which  the  goods  settled  on  the  wife  to  her  sepa- 
rate use  were  seized  ;  but  the  cases  of  bankruptcy  contain 
the  principles  by  which  this  question  should  be  decided. 
In  those  cases  the  assignees  take  by  the  operation  of 
law,  and  the  same  principle  should  decide  this  case  ;  for  it 
is  by  the  operation  of  law  that  the  defendants  here  claim. 

In  Bosvil  vs.  Brander,  1  P.  Wms.  468,  the  following  cir- 
cumstances appeared.  A  feme  sole,  being  a  mortgagee  in 
fee,  married  a  tradesman  who  became  a  bankrupt.  A 
commission  of  bankruptcy  being  taken  out  against  him 
the  commissioners  assigned  over  all  his  estate,  real  and 
personal.  The  husband,  at  the  marriage,  gave  a  note  that 
the  wife  should  have  £200,  part  of  her  portion.  On  the 
death  of  the  husband  the  wife  brought  her  bill  against  the 
assignees  for  the  writings  relative  to  the  mortgage  and  to 
28 
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have  the  benefit  thereof.  The  Master  of  the  EoUs  gave 
his  opinion  against  the  wife  as  to  the  mortgage,  but  he 
said,  if  there  had  been  any  articles  before  the  marriage  pur- 
porting that  this  mortgage  money  should  continue  in  the 
wife  as  her  provision  or  should  be  assigned  in  trust  for 
her,  they  would  have  been  a  specific  lien  upon  the  mort- 
gage and  have  preserved  it  from  the  bankruptcy.  As  to 
the  £200,  the  Court  held  that  the  same  was  specifically 
bound  by  the  husband's  note,  and  with  respect  to  that  the 
plaintiff  was  relieved  and  the  bill  as  to  the  mortgage  was 
dismissed.  In  this  case  the  assignees  had  gained  a  legal 
advantage  by  the  assignment  of  the  commissioners,  but  ou 
a  bill  by  the  wife  she  was  relieved  to  the  extent  ot  her 
husband's  contract. 

Bennet  vs.  Davis^  2  P.  Wms,  316,  is  still  stronger, 
because  the  assignees  had  proceeded  to  bring  an  ejectment 
for  the  land  of  the  wife  assigned  to  them  by  commis- 
sioners in  the  life-time  of  the  husband,  he  being  at  law 
entitled  to  an  estate  for  life  in  her  lands  held  in  fee,  and 
having  the  legal  estate ;  and,  consequently,  the  legal  estate 
being  vested  in  the  assignees  by  the  assignment.  A  father 
had  devised  to  his  daughter,  the  wife  of  the  bankrupt, 
lands  in  fee,  to  her  separate  and  peculiar  use  exclusive  of 
her  husband,  to  hold  the  same  to  her  and  her  heirs,  and 
that  the  husband  should  not  be  tenant  by  the  curtesy  nor 
have  these  lands  for  life  in  case  he  survived  the  wife,  but 
that  they  should  go,  upon  her  death,  to  her  heirs.  The 
husband  becoming  bankrupt,  the  commissioners  assigned 
the  lands  to  Davis  in  trust  for  the  creditors.  Davis  brought 
an  ejectment.  The  bankrupt's  wife,  by  her  next  friend, 
preferred  her  bill  against  Davis,  the  assignee,  and  her 
husband,  in  order  to  compel  them  to  assign  over  this  estate 
to  her  separate  use.  The  Master  of  the  Rolls  took  it  to  be 
a  clear  case  that  it  was  a  trust  in  the  husband,  and,  admit- 
ting the  husband  to  be  a  trustee,  then  the  argument  of  the 
creditors  having  the  law  on  their  side  was  immaterial,  as 
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if  the  bankrupt  had  been  a  trustee  for  J.  S.,  his  bank- 
ruptcy should  not,  in  equity,  aflfect  the  trust  estate;  and  the 
defendant,  the  assignee,  who  claimed  under  the  husband, 
could  have  no  better  right  than  the  husband,  and  must 
join  in  a  conveyance  to  a  trustee  for  the  separate  use  of 
the  wife,  which  was  decreed  accordingly. 

The  counsel  who  argued  for  McBeath  and  Meteer  made 
a  distinction  between  devises  to  the  separate  use  of  the 
wife  without  trustees  and  marriage  articles  without  trus- 
tees, but  no  such  distinction  is  to  be  found  in  the  books. 
The  case  of  a  marriage  contract  is  stronger  than  a  devise, 
because  the  marriage  is  a  consideration  for  the  contract, 
whereas  the  devise  is  voluntary.  The  case  of  BosvU  vs. 
Brander,  as  to  the  £200,  grew  out  of  the  marriage  con- 
tract without  a  trustee,  and  Bennet  vs.  DaviSy  was  a  devise 
without  a  trustee,  and  in  both  cases  the  wife  was  relieved, 

In  Walker  vs.  Burrows,!  Atk,  93-1*4,  Lord  Hardwicke  lays 
down  the  law  clearly  that  assignees  under  a  commission 
of  bankruptcy  stand  only  in  the  place  of  the  bankrupt, 
and  are  bound  by  all  acts  fairly  done  by  him,  notwith- 
standing they  gain  the  legal  estate ;  and  this  proves,  he 
said,  that  assignees  of  bankrupts  are  not  considered  as 
purchasers  of  the  legal  estate  for  a  valuable  consideration 
for  every  purpose.  Mr  Cox,  in  his  note  to  BosvU  vs. 
Brander,  says  that  Lord  Hardwicke  in  Jewson  vs.  Moulson, 
2  Atk.  420,  expresses  great  doubt  whether  a  court  of  equity 
would  interfere  where  the  husbandjor  his  general  assignees 
(who  stand  exactly  in  the  same  situation),  could  get  posses- 
sion of  the  wife's  property  without  the  aid  of  equity  ;  but 
that  where  the  property  is  a  subject  of  equitable  cognizance 
it  does  not  seem  material  whether  the  wife,  or  the  husband, 
or  his  representatives  or  general  assignees,  come  for  the  aid 
of  the  Court.  He  then  cites  the  case  of  Ghrey  vs.  Kentish, 
1  Atk.  280,  where  a  particular  assignee,  that  is,  the  assignee 
of  the  husband,  took  with  notice  of  an  equity  in  the  wife, 
and  the  assignees  under  a  commission  of  bankruptcy  were 
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decreed  to  take  subject  to  the  same  equity;  and  he  there 
cites  Bushncm  vs.  Pell,  which  I  have  seen  no  where  else  in 
print,  in  which  case  Lord  Thurlow  declared  that  "where  the 
equitable  interest  of  the  wife  was  transferred  to  the  credi- 
tor of  the  husband  by  the  mere  operation  of  Iaw,he  stood  ex- 
actly in  the  place  of  the  husband,  and  was  subject  precisely 
to  the  same  equity  in  respect  of  the  wife."  It  is  because 
this  is  a  case  of  equitable  cognizance  that  the  Court  can 
interfere  and  prevent  these  defendants  from  proceeding 
at  law  to  take  the  separate  property  of  the  wife  for  the 
husband's  debts.  If  this  were  not  a  proper  subject  for 
the  Court, — if  no  sufficient  ground  has  been  shown  by  the 
plaintiflf  in  her  bill  for  a  court  of  equity  to  interfere,  then 
the  defendants  might  have  demurred  for  want  of  equity  in 
the  complainant's  case  to  support  the  jurisdiction  of  the 
Court.  But  this  is  a  case  peculiarly  belonging  to  a  court 
of  equity;  and,  therefore,  it  may  afford  its  aid  to  the  com- 
plainant in  the  same  manner  as  if  the  defendants  had  been 
obliged  to  come  into  this  Court  to  obtain  the  benefit  of 
the  property  in  dispute.  Upon  this  principle,  in  Bosvilvs. 
Brander^  the  Court  relieved  the  wife  as  to  the  £200  : — and 
so  in  Bennet  vs.  Davis.  In  both  these  cases  the  questions 
were  subjects  of  equitable  jurisdiction,  and  in  both  the 
wives  were  plaintiffs,  seeking  the  aid  of  the  Court.  See 
Sidney  vs.  Sidney^  3  P.  Wms.  269 :  Legard  vs.  Johnston^  8 
Ves.  Jr.  352,  360. 

The  complainant  has  been  charged  with  fraud ;  and  the 
instances  pressed  upon  the  Court  in  support  of  this  allega- 
tion ave-firsty  that  this  marriage  contract  was  concealed 
until  the  bill  in  equity  was  filed  against  Gemmill  in  the 
year  1819  :  and  second^  that  the  complainant  pretended  to 
burn  it  and  thereby  committed  a  fraud  on  old  Mrs.  Coch- 
ran, the  mother  of  her  husband  ;  and  1  Fonb.  Eq.  161:  9 
Mod.  38  :  2  Eq.  Oi.  Ab.  488-9.  c.  1 ;  6  Ves.  Jr.  174,  Evans 
vs.  BickneUy  were  cited  to  prove  that  infancy  and  cover- 
ture were  no  e:scu6e8  for  fraud,,  and  that  if  the  intaution 
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is  fraudulent,  though  not  pointing  exactly  to  the  object 
accomplished,  yet  the  party  is  bound. 

The  secrecy  or  concealment  of  the  marriage  contract 
is  no  evidence  of  fraud.  The  complainant  was  not  bound 
to  proclaim  or  record  it.  There  is  no  law  nor  principle 
requiring  either.  It  was,  as  has  been  properly  said  by  the 
complainant's  counsel,  a  family  concern,  which  neither 
she,  nor  any  other  party,  was  under  any  necessity  to 
divulge.  In  England,  marriage  settlements  and  marriage 
contracts,  as  such,  are  not  required  by  law  to  be  registered 
or  recorded.  They  are,  a^  with  us,  kept  in  the  pockets  of 
the  parties  until  some  special  necessity  requires  that  they 
should  be  produced.  Lord  Kenyon,  in  the  case  of  Jarman 
vs,  WoollotoUy  3  T.  R.  618,  speaking  to  an  objection  made 
in  that  case  that  a  schedule  of  the  goods  conveyed  to  the 
separate  use  of  the  wife  had  not  been  annexed  to  the 
marriage  settlement,  remarks  that  "  a  schedule  conveys 
"  no  information  to  the  world.  If  it  were  annexed  to  the 
"  settlement,  its  existence  would  only  be  known  to  the 
•*  parties  interested  in  it,  and  therefore  such  a  transaction 
"as  this  would  be  equally  open  to  fraud,  if  there  had 
*'  been  a  schedule  of  this  furniture,  as  it  now  is."  In 
Campion  vs.  Cotton^  there  waa  no  schedule.  Hence,  it  may 
be  clearly  inferred  that  it  is  not  necessary  that  a  marriage 
contract  should  be  recorded,  and  if  there  is  no  law  tor 
recording  it,  how  should  it  otherwise  be  made  known  ? 
No  such  objection  is  to  be  found  in  any  of  the  cases  upon 
this  8ubject,and  if  such  circumstance  were  of  itself  evidence 
of  fraud,  it  would  not  have  passed  in  silence.  ISo  case  has 
been  prodhced  to  the  Court  by  the  defendants'  counsel,  to 
support  their  doctrine.  A  purchaser  from  the  husband  of 
any  of  the  goods,  or  a  payment  to  him  by  Dr.  Couper  of 
the  interest  of  the  £400,  or  a  payment  of  rents  by  any  of 
the  tenants,  without  notice,  would  have  shielded  them. 
In  this  want  of  notice  all  persons  purchasing  or  paying 
Cochran  would  have  been  safe. 
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As  to  fraud  in  pretending  to  burn  the  marriage  contract, 
in  order  to  pacify  old  Mrs.  Cochran,  it  may  be  observed 
that  she  was  neither  affected  nor  injured  thereby.  She  was 
not  a  party  to  it,  and  could  not  derive  the  remotest  benefit 
or  advantage  from  it.  The  contract  had  been  made  with- 
out her  knowledge,  so  far  as  we  have  any  proof,  and  she 
was  not  in  any  manner  concerned  in  it.  The  case  of  Evans 
vs.  BichneUj  6  Ves,  Jr.  174,  applies  in  this  respect,  to  show 
that  where  no  fraud  was  intended  no  fraud  could  be 
committed.  Lord  Eldon,  ( p.  192,)  says,  "  if  the  intention 
**  is  fraudulent  in  any  respect,  though  not  pointing  exactly 
"  to  the  object  accomplished,  yet  he  will  be  bound."  Lord 
Eldon  refers  to  Lord  Tliurlow's  doctrine  in  Beckett  vs. 
Gordley^  1  Bro.  Ch.  Rep.  353,  where  Lord  Thurlow  says, 
"  there  is  no  case  in  the  books  but  where  the  party  to 
"  whom  the  fraud  is  imputed  was  cognizant  of  the  treaty 
"  in  which  the  fraud  was  practised ;  but,  although  there 
"  is  no  such  case,  yet  if  it  appeared  that  the  parties  were 
"  confederating  together  to  cheat  some  one,  although  the 
"  particular  person  was  not  known,  the  case  would  fall 
"  within  the  same  principle  and  must  receive  the  same 
"  determination."  And  Lord  Erskine,  in  Clifford  vs. 
Brookey  13  Vesey^  Jr.^  131,  speaking  of  Evans  vs.  BickneUy 
says,  "  the  defendant  did  not  mean  to  defraud  the  plain - 
"tiff;  but  if  evidence  had  been  produced  that  he 
"  parted  with  the  deeds  for  the  purpose  of  defrauding  any 
"  one,  Lord  Bacon's  maxim  would  apply  to  such  a  case 
*'  of  fraud,  intended  against  one  person,  taking  effect  upon 
"  another." 

This  pretended  burning  happened  in  1811,  when  it 
does  not  appear  that  Joseph  W.  Cochran  owed  a  single 
dollar  to  any  one.  He  had  not  then  become  trustee  for 
Sarah  Armitage,  nor  had  he  become  a  surety,  nor  was  he 
then  indebted,  and  therefore  a  fraud  could  not  at  that 
time  be  committed  upon  any  person.  Old  Mrs.  Cochran 
had   no  interest, — no  right, — no  claim  whatever,  in  this 
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contract,  nor  in  any  consequence  flowing  out  of  it.  I  do  net 
Bee  how  a  fraud  coald  be  intended  or  committed  upon  a 
person  who  had  no  right;  and  neither  old  Mrs.  Cochran, 
nor  any  other  person  had  then  any  claim  upon  the  husband. 
Whom  did  the  plaiutiflf  design  to  cheat  by  this  pretended 
burning?  or  upon  whom  did  this  fraud  take  eflfect?  It 
pacified  an  unreasonable  old  woman,  who  had  no  interest 
in  the  matter,  and  it  took  effect  upon  nobody ;  for  Cochran 
then  had  no  creditor  and  the  defendants  in  this  cause  had 
no  knowledge  of  the  contract  until  the  plaintiff  filed  her 
bill  against  Gemmill  in  the  year  1819;  so  that  this  pre- 
tended burning  could  not  have  induced  them  to  become 
sureties  in  the  year  1814,  when  the  recognizance  was 
entered  into  in  Sarah  Armitage's  trusteeship.  The  truth 
is,  that  no  fraud  was  or  could  be  intended,  from  the  nature 
of  things,  by  this  pretended  burning  and  none  was  com- 
mitted, and  therefore  this  objection  cannot  prevail. 

The  joint  possession  of  the  goods  and  furniture  by  the 
husband  and  wife  was  consistent  with  the  contract.  It 
could  not  be  supposed  that  the  wife  should  part  with  them, 
and  if  they  remained  in  her  possession  the  husband  must 
also  have  the  possession.  Oadogan  vs.  Kermety  Cowper  482 : 
Jarman  vs.  WooUotoUy  8  T,  R.  618,  and  Campion  vs.  GoUoTiy 
17  Vesey,  Jr.  264,  show  the  whole  doctrine  on  this  subject, 
and  that  this  is  no  evidence  of  fraud  nor  sufficient  to  bar 
the  claim  of  the  wife. 

And  it  is  no  objection,  that  a  schedule  of  the  goods  and 
furniture,  interest  money,  rents,  and  real  and  personal 
estate  intended  for  the  wife's  separate  use,  was  not  annexed 
to  the  contract ;  for,  as  Lord  Keuyon  says,  it  would  give  no 
information  to  the  rest  of  the  world  and  its  existence  would 
only  be  known  to  the  parties.  8  T.  R.  618  :  17  Vesey^  Jr. 
264. 

It  is  evident  from  the  testimony  that  the  husband  received 
the  rents  and  profits  and  interest  of  the  complainant 
until  the  year  1819,  and  that  until  that  period,  when  she 
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filed  her  bill  against  Gemmill,  she  had  never  enforced  this 
contract  against  her  husband  or  any  other  person.  This 
is  what  the  defendants'  counsel  called  an  abandonment  of 
the  contract;  but  no  case  in  support  of  that  position  has 
been  shown.  In  Pawlet  vs.  Delavel,  2  Vesei/y  Sr.  668,  the  wife 
was  barred  from  claiming  her  separate  estate  after  the  death 
of  her  husband,  but  then  they  had  called  in  the  separate 
estate,  discharged  the  trustees,  and  the  money  was  placed 
out  by  the  husband  and  managed  by  him,  and  after  his 
death  the  wife,  as  his  executrix,  received  the  interest,  gave 
receipts  and  mixed  it  with  other  parts  of  his  estate.  After- 
wards, she  married  again  and  by  a  deed  made  by  her  and 
her  second  husband,  treated  this  as  the  estate  of  her  first 
husband.  Under  all  these  circumstances,  the  Lord  Chan- 
cellor thought  that  the  weight  of  evidence  was  in  favor  of 
the  claimants  under  the  deceased  husband  and  decreed 
accordingly.  There  was  in  that  case  not  mere  acquiescence, 
but  she  performed  repeated  acts,  while  she  was  a  wife  and 
while  solCy  by  which  she  treated  the  money  as  the  property 
of  her  deceased  husband,  without  any  claim  on  her  own 
separate  account.  And,  what  particularly  weighed  with 
the  Chancellor  was,  that  in  the  deed  made  by  her  and  her 
second  husband  no  notice  was  taken  of  any  claim  to  this 
money,  and  although  there  were  words  importing  that 
there  was  something  to  her  separate  use,  there  was  nothing 
relative  to  this.  It  is  evident  from  the  whole  case  that  all 
these  acts  combined  induced  the  Lord  Chancellor  to  decide 
as  he  did.  Her  acts  while  sole  were  alone  sufficient.  In 
Powell  vs,  Hankey  and  GoXy  2  P.  Wms.  82,  the  wife  was  not 
permitted  to  recover  from  the  executors  of  her  husband  the 
interest  received  by  him,  of  securities  and  bonds  as- 
signed to  her  separate  use,  because  she  had  for  ten  years 
together  permitted  the  husband  to  receive  this  interest, 
without  making  the  least  objection,  either  to  her  husband 
or  to  the  debtors  who  paid  the  money,  or  to  her  trustees, 
and  it  was  therefore  presumed  that  she  had  consented  to  his 
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receipt  of  the  interest ;  but,  as  to  such  part  of  the  prin- 
cipal of  these  securities  as  he  received,  it  was  decreed 
that  his  executors  should  make  the  same  good,  with  interest 
from  his  death.  Upon  the  same  principle  this  husband, 
Joseph  W.  Cochran,  should  not  account  for  the  rents  and 
profits  and  interest  of  the  wife's  separate  estate  which  he 
has  received,  but  after  the  bill  filed  by  her  in  1820  he  has 
no  right  to  receive,  nor  any  debtor  of  his  wife,  for  the 
separate  property,  to  pay  money  to  him.  There  is  no  evi- 
dence that  she  did  any  act,  or  made  any  express  or  implied 
agreement,  to  abandon  or  yield  to  her  husband  her  interest 
in  this  separate  estate  ;  and  the  inatcention  or  laches  of  a 
married  woman  cannot  prejudice  her.  2  Atk.  545.  Lord 
Eldon,  in  Murray  vs.  Lord  Elibanky  10  Vesey^  Jr.  90,  says 
that  *'  previously  to  a  bill  a  trustee  who  has  the  wife's 
"  property,  real  or  personal,  may  pay  the  rents  and  profits,  ^ 
"  and  may  hand  over  the  personal  estate  to  the  husband. 
"  Lord  Alvanley,  in  McOauUey  vs.  Phillips,  4  Vesey  Jr.  19, 
**  has  laid  it  down,  that  after  a  bill  filed  the  trustee  cannot 
"  exercise  his  discretion  further, — that  the  bill  makes  the 
"  Court  the  trustee,  and  takes  away  his  right  of  dealing 
"with  the  property  as  he  previously  had."  The  wife's 
acquiescence  makes  the  previous  acts  done  valid,  but  it  is 
not  an  abandoment,  for  she  may  resume  her  right,  and  by 
her  bill  stop  all  further  payments  to  the  husband. 

It  was  mentioned  in  the  argument,  but  not  pressed,  that 
this  marriage  contract  does  not  secure  the  property  from 
liability  to  the  husband's  debts,  because  there  was  no  special 
covenant  nor  agreement  in  it  to  that  effect.  The  answer 
is,  that  he  by  his  contract  agreed  that  it  should  be  her 
separate  property,  and  if  he  could  do  this,  it  consequently 
was  not  his  and  could  not  be  liable  for  his  debts.  By  his 
agreement  he  barred  himself  and  every  body  else,  as  Lord 
Hardwicke  said  in  Peacock  vs.  Monk)  and  all  the  cases 
establish  this,  so  that  reference  to  them  on  this  head  is  not 
necessary.  His  creditors  must  stand  on  the  same  footing 
as  does  Uie  husband. 

29 
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No  objection  was  made  by  the  counsel  for  the  defend- 
ants, that  the  complainant  did  not  execute  this  contract, 
and  that  point  was  properly  omitted,  because  she  granted 
nothing  by  it.  The  husband  alone  made  the  grant.  He 
thereby  yielded  up  his  rights,  and  his  execution  alone  was 
sufficient ;  but  she  accepted  the  contract  and  married  him 
accordingly,  and  thereby  became  a  party  to  it. 

Let  a  decree  be  entered  for  a  perpetual  injunction, 
according  to  the  prayer  of  the  bill. 

The  decree  of  the  Chancellor  was  affirmed,  upon  appeal, 
by  the  High  Court  of  Errors  and  Appeals,  at  the  June  T. 
1822. 


William  H.  Wilds  and  John  H.  Wilds, 

vs. 

John  Layton,  Thomas  J.  Wilds  and  Mary  C.  Wilds. 

Kent,  April,  1822.    {In  vaeaiion.) 

Ii^'anction  granted  to  restrain  a  tenant,  holding  a  farm  under  a  writ  of 
elegit,  from  tilling  it  contrary  to  the  established  rotation  of  crops  on  the 
farm,  and  to  the  asage  of  the  country  in  which  it  is  situate.  Such  im- 
proper tillage,  when  tending  to  depreciate  the  yalne  of  the  inheritance, 
is  waste. 

Waste  may  be  committed  as  well  of  land  as  of  houses  and  timber. 

Bill  for  an  injunction  to  restrain  Waste. — This  was 
a  motion  ex  parte  for  an  injunction  to  restrain  wast«  by 
the  over-tilling  of  land.  The  case,  as  set  forth  in  the  bill, 
was  as  follows : 
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John  Wilds  died  indebted  to  sundry  persons  by  whom 
judgments  were  recovered  against  his  administrator, 
Thomas  Wallace.  Among  other  judgments  was  one 
recovered  by  John  Fisher  in  the  Court  of  Common  Pleas 
for  Kent  County,  December  7th,  1818,  for  $74.98  ;  and  also 
.another  judgment  recovered  by  John  Denny  and  James 
Tribbet,  in  the  same  Court,  May  8th,  1821,  for  $82.44. 
Writs  of  Jieri  facias  were  issued  upon  these  judgments 
and  levied  upon  the  real  estate  of  the  decedent.  Inquisi- 
tions were  held,  under  which  it  was  found,  and  so  returned, 
that  the  lands  taken  in  execution  would  rent  for  a  suffi- 
cient sum,  clear  of  all  reprizes,  to  pay  the  liens  against 
them  within  seven  years.  Thereupon,  writs  of  elegit 
were  issued.  Meanwhile,  the  two  judgments  upon  which 
these  proceedings  were  taken,  had  been  marked  on  the 
record  for  the  use  of  John  Layton,  one  of  the  defendants. 
The  lands  were  delivered  under  the  eleffits  into  his  posses- 
sion, and  he  now  holds  the  same. 

The  bill  further  alleged  that  John  Wilds,  the  decedent, 
left  to  survive  him,  a  widow,  viz :  Sarah  Wilds,  and  five 
children  and  heirs  at  law.  viz  :  the  complainants,  William 
H.  Wilds  and  John  H.  Wilds,  the  defendants  Thomas  J. 
Wilds  and  Mary  C.  Wild8,and  another  child,  James  Wilds, 
who  has  since  deceased ;  that  the  widow  intermarried  with 
John  Layton,  one  of  the  defendants  ;  that  said  Layton 
thereupon  entered  into  possession  of  the  real  estate  of  the 
decedent,  and  received  to  a  large  amount  the  rents  and 
profits  of  said  real  estate ;  that  said  rents  and  profits  were 
legally  applicable  to  discharge  the  debts  of  the  decedent 
remaining  unpaid  after  exhausting  the  personal  estate,  and 
that  they  were  sufficient,  if  faithfully  applied,  to  discharge 
all  of  said  debts,  and  thereby  the  real  estate  might  have 
been  saved  from  execution;  that,  nevertheless,  the  said 
Layton  held  the  said  rents  and  profits  for  his  own  use,  and 
applied  no  part  thereof  to  the  debts  of  the  decedent. 

The  bill  further  alleged,  that  the  mansion  farm  of  the 
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decedent,  (being  part  of  the  lands  held  by  John  Layton 
under  the  eleffif)  had  always  been  divided,  for  the  purposes 
of  cultivation,  into  three  fields,  of  nearly  equal  extent, 
lind  that  at  and  before  the  death  of  John  Wilds  a  rota- 
tion of  crops  had  been  observed  in  the  tillage  of  said 
mansion  farm,  according  to  which  rotation  the  practice 
had  been  to  till  and  cultivate  only  one  of  said  three  fields 
yearly,  by  planting  the  same  in  Indian  corn  in  the  spring, 
and  seeding  the  same  in  wheat  in  the  fall ;  that  the  fields 
had  never  been  tilled  faster ;  that  in  settling  the  price  and 
extent  of  the  knds  under  the  inquisition,  the  jurors  had 
taken  into  consideration  this  rotation  of  crops  as  the  fixed 
and  settled  mode  of  tillage  for  the  mansion  farm,  and  had 
determined  the  price  and  extent  of  the  mansion  farm  in 
view  of  such  rotation  of  crops,  and  under  the  considera- 
tion that  the  same  would  be  observed  and  practiced  by  the 
tenant  who  should  hold  the  lands  under  said  extent ; — that, 
nevertheless,  the  defendant,  John  Layton,  since  he  had 
come  into  possession  of  said  lands,  had  claimed  the  right 
to  till  them  as  he  pleases ;  that  he  had  disregarded  said 
rotation  of  crops,  and  was  proceeding  for  the  present  year 
to  till  and  cultivate  two  of  said  fields  of  the  mansion  farm 
in  Indian  corn,  being  two-third  parts  of  said  farm,  and  all 
of  the  same  except  the  field  which  was  tilled  in  Indian 
corn  last  year.  The  bill  alleged  that  the  rotation  of  crops 
which  had  previously  been  observed  in  the  tillage  of  the 
mansion  farm  was  according  to  good  husbandry,  and  the 
custom  of  the  country  where  the  farm  is  situate  ;  that  a 
faster  tillage  was  against  the  established  rotation  of  crops 
upon  the  farm ;  that  it  was  against  good  husbandry  and 
the  usage  of  the  country;  and  that,  if  persisted  in,  it 
would  greatly  waste  and  impoverish  the  farm.  And  the 
complainants  insisted,  that  the  defendant,  John  Layton, 
being  in  possession  of  the  farm  by  legal  process,  was  bound 
to  observe  said  rotation  of  crops.  The  prayer  of  the  bill 
was  that  the  defendant,  Layton,  might  be  decreed  to 
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account  for  all  the  rents  and  profits  of  said  lands  which  he 
had  received,  and  to  apply  the  same  toward  discharging 
the  unpaid  debts  of  the  decedent,  John  Wilds ;  also  that 
he  should  be  restrained  by  a  writ  of  injunction  from  tilling 
in  Indian  corn  for  the  present  year,  more  than  one  of  the 
said  three  fields  of  the  mansion  farm,  that  being  the  field 
which  was  in  tillage  in  the  year  1819,  and  which,  accord- 
ing to  the  aforesaid  settled  rotation  of  crops,  was  in  course 
to  be  tilled  in  Indian  corn  for  the  present  year ;  and  for 
further  relief. 

Holly  for  the  complainants,  presented  the  bill  to  the 
Chancellor,  and  moved  for  an  injunction. 

RiDGELT,  Chancbllor,  granted  the  order,  assigning  the 
following  reasons,  viz : — I  am  of  opinion  that  it  would  be 
waste  to  till  the  farm  contrary  to  the  established  rotation 
of  crops  on  it,  and  contrary  to  the  upage  of  that  part  of 
the  country.  I  also  think  that  the  tillage  complained  of 
was  contrary  to  good  husbandry ;  but  more  especially  was 
it  improper,  as  on  the  elegit  the  price  and  extent  had  been 
made  with  a  view  to  this  established  rotation  of  crops. 
Whatever  tends  to  the  destruction  of  the  inheritance,  or 
to  its  depreciation  in  value,  is  considered  by  the  law  as 
waste;  and  waste  may  be  committed  of  land  as  well  as  in 
houses  and  timber.  A  defendant  may  be  restrained  from 
opening  mines.  2  Atk.  182-3.  So  an  injunction  may  go 
to  restrain  a  tenant  from  doing  damages,  and  from  remov- 
ing crops  and  manure  except  according  to  custom  of  the 
country.  16  Ves.  Jr.  173.  The  cultivating  or  using  of 
land  in  a  grossly  unhusband-like  manner,  it  is  said  in  1 
Mdd.  Ck  Pr.  138,  may  be  restrained  by  injunction.  Any 
abuse  of  the  land  by  the  tenant,  which  tends  to  its  injury, 
ought  to  be  restrained.  The  working  a  field  two  years 
successively  in  Indian  corn  is  reputed  to  be  highly 
injurious. 
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In  the  case  of  Lord  Barnard^  Prec.  Ch.  454 ;  1  Eq.  Ca, 
Ab.  400,  cited  in  2  Harrison  Ch.  Pr.  182,  where  the  defend- 
ant had  defaced  the  mansion  housfe  and  was  going  on 
entirely  to  ruin  it,  a  writ  of  injunction  was  granted,  and  a 
commission  was  ordered  to  issue  to  six  commissioners, 
whereof  the  defendant  was  to  have  notice,  and  to  appoint 
three  on  his  part,  or,  in  default  thereof,  the  six  commis- 
sioners to  be  named  ex  parte^  to  take  a  view  and  to  make  a 
report  of  the  waste  committed. 

Injunction  awarded. 


Charlbs  Dushanb,  and  Aonbs,  his  wife, 

vs, 

Alrich  Ryland, 

New  CoMtU,  Aug.  T.  1822. 

After  a  final  decree  in  the  cause  and  pending  an  attachment  for  its  non-per- 
formance, leave  was  granted  to  the  defendant  to  file  a  bill  of  review. 
After  some  delay,  without  any  bill  of  review  filed,  the  defendant  being 
still  held  under  the  attachment,  and  the  complainaot  proceeding  to 
enforce  the  same,— upon  motion,  the  Chancellor  discharged  the  de- 
fendant, but  with  leave  to  the  complainants  to  take  out  another  attach- 
ment, unless  the  defendant  should,  before  a  certain  day  appointed  in 
the  order,  file  a  bill  of  review,  and  should  also  make  afiSdavit  of  his 
inability  to  pay  the  money  decreed  and  give  bond,  with  surety,  for  the 
payment  of  the  same,  or  of  so  much  thereof  as  should  not  be  other- 
wise ordered  and  decreed  under. the  bill  of  review. — such  security,  if 
given,  to  have  the  effect  of  suspending  the  original  decree  until  the 
event  of  the  bill  of  review. 

Attachment  for  non-performance  of  a  Decree. — A 
final  decree  had  been  made  in  this  cause  on  the  2d  of 
September,  1820,  whereby   the    defendant,  Ryland,   was 
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decreed  to  pay  to  the  complainants,  Cornelius  Dasbane 
and  Agnes  his  wife,  $297.12.  On  the  21st  of  February 
1821,  an  attachment  for  the  non-performance  of  the  decree 
was  issued  and  returned  by  the  sheriff  "  cepi  corpus  and  in 
custody."  On  the  6th  of  Beptember,1821,  a  rule  was  laid 
upon  the  sheriff  to  bring  the  body  of  the  defendant  into 
court  at  the  next  April  Term.  At  that  term  the  defend- 
ant's solicitor  obtained  leave  to  file  a  bill  of  review,  and 
further  proceedings  under  the  attachment  were  suspended. 
After  some  delay,  and  no  bill  of  review  being  filed,  and 
the  complainants  being  about  to  proceed  to  enforce  the 
attachment, — Read,  for  the  defendant,  on  the  28th  of 
August  1822,moved  for  his  discharge  from  the  attachment, 
on  the  ground  that  leave  had  been  granted  to  file  a  bill  of 
review. 

Van  Dykej  for  the  complainants. 

A  bill  of  review,  even  had  it  been  filed,  would  not  pre- 
vent the  execution  of  the  decree  impeached.  The  party 
would  be  allowed  to  obtain  the  object  of  his  bill,  suppos- 
ing there  should  ultimately  prove  to  be  no  error  in  the 
proceedings.  Where  money  is  to  be  paid  under  a  decree, 
the  Court  will  sometimes  accept  of  good  security  to  await 
the  event  of  a  bill  of  review.  That  is  the  only  mode  of 
staying  execution  of  the  decree.  1  Harrison's  Ch.  Pr.  188-9. 
2  Bro.  P.  a  24  :  1  Chanc.  Oas.  42,  86  :  1  Chanc.  Sep.  139 : 
2  Qianc,  Rep.  48.     In  this  case  no  bill  has  as  yet  been  filed. 

Read,  for  the  defendant,  cited  Mnd's  Ch.  Pr.  61,  62,  59. 

The  Chancellor  directed  the  following  order  to  be 
entered,  viz  : 

Aug.  28,  1822.  It  is  ordered  by  the  Chancellor  that  if 
a  bill  of  review  be  filed  on  or  before  the  15th  day  of 
October  next,  and  if  Alrich  Ryland,  the  defendant  in  the 
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original  cause,  make  affidavit  before  the  Register  of  this 
Court  that  he  is  unable,  and  hath  not  the  means  in  his 
power,  to  pay  the  money  decreed  to  be  paid  to  Cornelius 
Dushane  and  Agnes  his  wife,  in  the  original  decree ;  and 
shall,  on  or  before  the  20th  day  of  October  next,  enter  into 
a  bond  with  security  to  be  approved  by  the  Register  of  this 
Court  to  pay  to  the  said  Cornelius  Dushane  and  Agnes  hie 
vdfe  the  sum  of  J437.49,  decreed  in  said  original  cause  to 
be  paid  to  them  the  said  Cornelius  Dushane  and  Agnes 
his  wife,  with  interest  from  the  2d  of  February,  1821,  in 
case  the  original  decree  made  in  this  cause  shall  not  be 
reversed,  or  to  pay  so  much  of  such  money  as  shall  not  by 
such  decree  on  such  bill  of  review  be  otherwise  ordered 
or  decreed  than  in  such  original  decree,  then  that  the  exe- 
cution of  the  original  decree  shall  be  suspended  and  await 
the  event  of  the  said  bill  of  review. 

And  it  is  ordered  by  the  Chancellor,  that  the  said  Alrich 
Ryland  be  discharged  from  the  attachment  heretofore 
issued  in  this  cause,  on  the  payment  of  the  costs  and  ser- 
vice thereof;  and  that  the  complainants,Cornelius  Dushane 
and  Agnes  his  wife,  be  at  liberty  to  take  out  an  attach- 
ment on  the  original  decree  in  this  cause,  in  case  such  bill 
of  review  be  not  filed,  and  affidavit  made,  and  bond  with 
security  be  given  as  above  ordered,  within  the  times  above 
limited. 
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Hx  parte  William  Bubgbss,  et  al. 

New  CastU,  Aug.   T.  1822. 

The  widow  of  a  deceased  tenant  in  common,  who  is  entitled  to  dower  in 
his  undivided  share  of  the  lands  held  in  common,  cannot  join  in  a  peti- 
tion for  partition  of  the  lands  until  after  her  dower  has  been  assigned 
to  her  in  the  Orphans*  Gonrt,  without  metes  and  bounds.* 

The  proceeding  for  partition  lies  between  tenants  of  the  freehold.  A  widow, 
prior  to  the  assignment  of  her  dower,  is  not  such  a  tenant,  and  there- 
fore she  cannot  join  in  a  petition  for  partition. 

After  dower,  without  metes  and  bounds,  has  been  assigned  and  the  widow 
enters,  she  is  a  teoant,  and  holds  her  uudiyided  dower  ;  and  then,  by 
the  equity  of  the  Statute,  82  Hen.  VIII.,  c.  82,  and  of  the  Statute  of 
this  Stale,  partition  may  be  made  between  hev  and  the  tenants  in  com* 
mon. 

Petition  for  Partition — ^Dower  in  an  undivided 
Share. — This  was  a  petition  for  partition  umoDg  tenants 
in  common  of  certain  real  estate,  situated  in  Kew  Caetle 
county,  devised  by  the  last  will  and  testament  of  John 
Hook  deceased,  to  his  two  children,  Henry  Hook  and 
Agnes  Hook.  Henry  Hook,  one  of  the  original  tenants 
in  cominon,  died  intestate,  leaving  to  survive  him  a  widow, 
named  Ann,  who  afterwards  intermarried  with  James 
Hanson  ;  also  leaving  two  children,  his  heirs  at  law.  The 
widow  of  Henry  Hook,  together  with  her  husband,  James 

*Th6  law  is  now  otherwise  under  the  present  statute  of  partition, 
E€9.  Code,  Chap.  86,  See*  22,  as  amended  by  Act  of  Jan.  18,  1867  -,  18 
Laws  of  Del.,  160.  By  this  Act,  in  order  that  the  title  under  a  sale  in 
pariition  may  be  clear  of  curtesy  and  dower  in  an  undivided  share,  and  that 
a  eorresponding  interest  in  the  purchase  money  may,  by  the  decree  for 
distribation,  be  secured  in  lieu  of  the  curtesy  or  dower,  the  husband  or 
wife  entitled  is  required  to  be  a  party  to  the  proceeding.  The  Act  of  1867 
was  declaratory  of  a  practice  already  in  force,— having  grown  out  of  the 
statutes  providing  for  the  sale  of  lands  in  proceedings  for  partition,  which 
oould  not  be  divided  without  detriment  to  the  parties  interested. 

SO 
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Hanson,  joined  in  the  petition  for  partition,  no  assignment 
of  dower  having  been  yet  made  to  her.  It  was  this  feat- 
are  of  the  case  which  came  under  the  special  considera- 
tion of  the  Chancellor. 

The  petition  was  as  follows  : 

"The  petition  of  William  Burgess,  Henry  Burgess, 
Josiah  Bunker  and  Sarah  his  wife,  late  Sarah  Burgess,  and 
James  Hanson  and  Ann  his  wife,  late  Ann  Hook,  who  was 
the  widow  of  Henry  Hook,  deceased,  and  Samuel  McVay 
and  Jane  his  wife,  late  Jane  Hook,  and  Henrietta  Ann 
Hook,  by  her  guardian  and  next  friend,  the  said  James 
Hanson,  humbly  showeth  ; — 

That  a  certain  John  Hook,  late  of  St.  Georges'  Hun- 
dred, New  Castle  county  and  State  of  Delaware,  was  in 
his  lifetime  and  at  the  time  of  his  death,  lawfully  seised 
in  his  demesne  as  of  fee,  of  and  in  a  certain  plantation  or 
tract  of  land,  bounded  by  lands  of  James  Houston,  George 
Vandegrift,  Samuel  Thomas  and  Archibald  Alexander, 
situate  in  said  hundred  and  county,  and  containing  one 
hundred  and  eighty  acres,  more  or  less  ;  and  being  so 
thereof  seised,  the  said  John  Hook  duly  made  and  exe- 
cuted his  last  will  and  testament  in  writing,  bearing  date 
the  14th  day  of  December,  A.  D.,  1788,  whereby  among 
other  things,  he  devised  to  his  two  children,  Henry  Hook 
and  Agnes  Hook,  in  fee,  all  the  said  plantation  or  tract  of 
land,  to  wit,  two-third  parts  thereof  to  the  said  Henry  and 
one-third  part  thereof  to  the  said  Agnes.  That  afterwards 
the  said  John  Hook  departed  this  life  without  revoking  or 
altering  the  said  last  will  and  testament,  leaving  to  survive 
him  the  said  children,  Henry  and  Agnes.  That  the  said 
last  will  and  testament  of  the  said  John  Hook  was  duly 
proved,  and  now  remains  in  the  ojfice  of  the  Register  of 
Wills  in  and  for  New  Castle  County.  That  the  said  Agnes 
Hook  and  Henry  Hook,  after  the  death  of  the  said  John 
Hook,  became  seized  in  fee  as  tenants  in   common  of  the 
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said  plantation,  to  wit,  the  said  Agnes  of  one  full,  equal 
and  undivided  third  part  thereof,  and  the  said  Henry  of 
the  remaining  two  full,  equal  and  undivided  third  parts  of 
the  same  tract.  And  the  said  Agnes  intermarried  with  a 
certain  William  Burgess,  and  died  about  the  year  of  our 
Lord.  1810,  a  widow,  intestate,  leaving  to  survive  her  three 
children,  her  heirs  at  law,  viz  :  William,  Henry  and  Sarah 
Burgess,  who  are  now  living,  and  to  whom  the  said  equal 
and  undivided  third  part  of  the  said  plantation  descended 
and  came,  Sarah  having  intermarried  with  and  being  now 
covert  of  a  certain  Josiah  Bunker.  That  the  said  Henry 
Hook  died  intestate,  on  or  about  the  15th  of  August,  1818, 
leaving  to  survive  him  a  widow  named  Ann,  now  ecvert  of 
a  certain  James  Hanson,  and  two  children,  now  in  fiill  life, 
to  wit,  Jane  Hook,  who  since  intermarried  with  a  certain 
Samuel  McVay,  and  Henrietta  Ann  Hook,  to  whom  the 
remaining  said  two  full,  equal  and  undivided  third  parts 
of  the  said  plantation  descended  and  came,  subject  to  the 
right  of  dower  of  the  aforesaid  Ann  therein. 

That  the  said  William.  Burgess  and  Henry  Burgess  are 
each  entitled  to  one-ninth  of  the  aforesaid  plantation,  and 
the  said  Josiah  Bunker  and  Sarah  his  wife,  in  right  of  the 
said  Sarah,  are  entitled  to  another  ninth  part  thereof,  mak- 
ing together  the  one-third  part  of  said  plantation  which 
descended  to  them  from  the  said  Agnes  Burgess  as  afore- 
said. That  the  said  Samuel  McVay  and  Jane  his  wife,  in 
right  of  the  said  Jane,  and  the  said  Henrietta  Ann  Hook 
are  entitled  to  the  remaining  two  thirds  of  the  aforesaid 
plantation,  to  be  equally  divided  between  them,  subject  to 
the  right  of  dower  of  the  said  Ann  Hanson  as  afore- 
said. 

That  the  said  William  Burgess,  Henry  Burgess,  Sarah 
Burgess,  and  the  said  Josiah  Bunker  in  right  of  his  vnfe, 
the  said  Sarah,  do  elect  to  hold  their  third  part  of  the 
aforesaid  plant^ation   in  common  among  themselves,   but 
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separate  and  distinct  from  the  other  two-third  parts  there- 
of. 

That  the  said  Ann  and  James  Hanson,  in  right  of  his 
wife,  the  said  Ann,  and  the  said  Samuel  and  Jane  McVay, 
in  right  of  his  wife,  the  said  Jane,  and  the  said  Henrietta 
Ann,  by  her  guardian  and  next  friend  the  said  James 
Hanson,  do  elect  still  to  hold  among  themselves,  their 
shares  or  parts  of  the  tract  of  land  aforesaid  in  common. 

Your  petitioners,  uniting  in  this  petition,  therefore 
pray  your  honor  that  partition  of  the  aforesaid  plantation 
be  made  among  the  parties  interested  therein,  according 
to  their  aforesaid  rights  and  the  election  of  your  petitioners 
as  hereinbefore  stated  and  set  forth,  and  according  to  the 
form  and  effect  of  the  several  Acta  of  Assembly  in  such 
case  made  and  provided,  and  to  do  what  else  may  be  by 
law  required. 

The  petition  was  presented  to  the  Chancellor  at  the 
August  Term,  1822,by  Read^  Jr., counsel  for  the  petitioners. 

The  Chancellor,  upon  consideration,  declined  to  make 
the  order,  as  prayed  for,  and  afterwards  assigned  the  fol- 
lowing as  his  reasons : 

By  the  last  will  of  John  Hook,  his  children,  Agnes  and 
Henry,  became  tenants  in  common,  Agnes  in  one-third, 
and  Henry  in  two-thirds,  of  the  land  devised.  Agnes 
married  William  Burgess,  and  having  survived  him  died 
intestate,  leaving  three  children,William,  Henry  and  Sarah 
now  the  wife  of  Josiah  Bunker.  Henry  died  intestate 
leaving  a  widow,  Ann,  now  the  wife  of  James  Hanson,  and 
two  children,  Jane,  the  wife  of  Samuel  McVay  and  Hen- 
rietta Ann. 

The  object  of  the  petition  is  to  assign  to  William 
Burgess,  Henry  Burgess  and  Josiah  Bunker  and  Sarah  his 
wife,  their  third  part  of  the  land  to  be  held  by  them  in 
common;  and  to  assign  to  James  Hanson  and  Ann  his 
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wife,  who  waa  the  widow  of  Henry  Hook,  and  to  Samuel 
MeVay  and  wife  and  Henrietta  Ann  Hook  the  other  two 
thirds,  to  be  held  by  them  in  common,  according  to  their 
respective  interests. 

The  objection  that  I  have  is,  that  James  Hanson  and 
Ann  his  wife  do  not  hold  any  part  of  the  land.  Ann  is 
entitled  to  dower  in  Henry  Hook's  two-thirds  part,  but 
until  the  dower  shall  be  assigned  to  her  she  does  not  hold 
the  land ;  and  even  supposing  she  should,  on  the  assign- 
ment of  dower,  become  tenant  in  common  for  her  life,  yet 
until  the  assignment  she  cannot  in  any  character  be  a  party 
to  the  partition. 

The  following  authorities  seem  to  be  explicit.  In  Co. 
Lit  84  a,  it  is  said  "  and  so  it  is,  when  the  wife  of  one 
"  tenant  in  common  demands  a  third  part  of  a  moiety,  yet 
"  after  judgment  she  cannot  enter  until  the  sheriff  deliver 
**  to  her  the  third  part,  albeit  the  delivery  of  the  sheriff 
' "  shall  reduce  it  to  no  more  certainty  than  it  was."  Again, 
in  the  same  place,  it  is  said,  "  for  as  concerning  dower  at 
"  common  law,  there  must  be  an  assignment,  either  by  the 
"  sheriff'  (as  hath  been  said),  by  the  King's  writ,  or  else  by 
^'  the  heir  or  other  tenant  of  the  land  by  consent  and  agree- 
**  ment  between  them."  In  these  passages,  Lord  Coke  is 
commenting  on  the  39th  Sec.  of  LitttetonyWhere  it  is  said,  that 
on  an  endowment  at  the  church  door  the  widow  may  enter 
without  other  assignment,  but  as  to  dower  at  common  law^ 
he  means  to  say,  there  must  be  an  assignment  before  she 
can  enter.  See  Co.  Lit  37  a,  6,  Sec.  43,  44 ;  3  Lev.  84  :  2 
Bac.  Abr.  127,  Dower,  B :  3  Bac.  Abr.  189,  Joint  tenants 
and  tenants  in  cammon. 

The  word  tenet  in  a  writ  doth  always  imply  a  tenant  of 
the  freehold  And,  therefore,  if  one  parcener  maketh  a 
lease  for  years,  yet  a  writ  of  partition  will  lie ;  but  if  one 
or  more  make  a  lease  for  life,  a  writ  of  partition  doth  not 
lie  between  them ;  for  that  non  tenent  insimvl  etpro  indivisoy 
they  do  not  hold  the  freehold  together,  and  the  writ  of 
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partition  must  be  against  the  tenant  of  the  freehold.  And 
so,  if  one  be  disseised  by  the  other,  no  writ  of  partition 
lies ;  and  so,  if  one  make  a  lease  for  life,  the  writ  shall  not 
be  against  her,  bat  against  her  lessee ;  but  if  one  make  a 
lease  for  years,  the  other  may  have  a  writ  of  partition 
against  her,  Oo.  Lit  167,  a,  6, 175-6:  16  Vin.  Abr.  22b,  pL  2. 
In  Mundy  vs.  Mundy,  2  Ves.  Jr.  122-124,  the  Lord  Chan- 
cellor asks,  "  cannot  a  dowress  come  here,  as  a  coparcener 
can  come,  for  a  partition  ?"  And  afterwards,  page  12ft, 
from  the  remark  on  Smith  vs.  Angel,  FarresUy^'^  Rep.  40,  it 
would  seem  that  dower  being  assigned  the  widow  becomes 
seised,  and  the  partition  would  lie. 

Partition  between  tenants  in  common  and  joint  tenants 
by  Stat.  81,  Hen.  VIII,  was  extended  by  Stat.  32,Hen.  VIII, 
to  limited  interests  for  life  or  years ;  and  the  same  right 
exists  in  equity  by  bill  as  at  law  by  writ  {Baring  vs.  Nash, 
1  V.  ^  B.  551),  and  the  owner  of  the  inheritance  of  the 
share  of  tenant  for  years  need  not  be  a  party. 

As  soon  as  the  dower  is  assigned  and  the  widow  enters, 
she  is  a  tenant,  or  holds  her  undivided  dower,  and  by  the 
equity  of  the  statute  82  Hen.  VIH  c.  82,  and  of  our  Acts 
of  Assembly,  partition  maybe  made  between  her  and  the 
tenant  in  common 

I  have  met  with  no  case  in  the  books  of  such  a  petition. 
But  a  writ  of  partition  lies  against  the  tenant  by  the  cur- 
tesy, because  he  continueth  the  estate  of  co-parcenary ; 
and  so  he  shall  have  a  writ  of  partition  upon  the  Stat.  32 
Hen.  Viil  c.  32 ;  for  although  he  is  not  joint  tenant  nor 
tenant  in  common,  yet  he  is  in  equal  mischief  as  another 
tenant  for  life  and  is  also  within  the  equity  of  the  statute. 
Co,  Lit.  176,  a,  b.  Upon  the  same  principle  a  tenant  in 
dower  should  have  partition.  She,  as  to  her  dower,  con- 
tinues the  estate,  and  the  words,  as  well  as  the  reason  and 
equity  of  the  statute,  comprehend  her  equally  with  a  tenant 
by  the  curtesy,  or  any  other  tenant  for   life.    The  only 
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difference  between  her  and  the  tenant  by  the  curtesy  is, 
that  he  continues  the  estate  in  the  whole  land,  she  in  a 
third  only.  But  I  cannot  perceive  how  that  should  create 
any  difference ;  for  their  estates  are  the  same  although  the 
portions  of  land  differ.  And  Coke  on  Littleton  says  that 
her  estate  lies  in  the  whole  land,  and  that  her  dower  must 
be  assigned  in  common,  for  that  she  cannot  have  it  other- 
wise than  as  her  husband  had  it. 

Suppose  the  heirs  of  both  tenants  in  common  to  have 
partition  without  her  dower  being  assigned,  and  without 
making  her  a  party : — she  might  still  proceed  against  all  of 
them  for  her  dower,  for  she  derives  her  title  from  her  hus- 
band, who  held  the  land  in  common  with  Agnes. 

After  her  dower  is  assigned  to  her  in  common,  without 
metes  and  bounds,  she  must  obtain  her  particular  part  by 
metes  and  bounds,  or  she  can  never  enjoy  it  in  severalty. 

If  she  were  to  release  her  dower  to  the  heirs  of  Henry 
Hook,  then  they  and  the  heirs  of  Agnes  might  prefer  a 
petition  and  have  partition  made  without  noticing  her,  or 
if  the  tenants  in  common  should  have  partition  without 
any  release,  and  without  noticing  her,  and  she  should  ac- 
quiesce and  agree  with  the  heirs  of  Hook,  I  do  not  per- 
ceive any  objection ;  but  for  the  security  of  all  parties 
an  agreement  in  writing  should  be  made  by  all  of  them. 

The  difficulty  which  presents  itself  on  the  present  peti- 
tion is,  that  as  her  dower  has  not  been  assigned  she  can 
make  no  entry,  and  does  not  hold  the  land  and  cannot  be 
a  party  in  the  petition. 

In  Sussex  county  a  similar  case  occured  in  1820.  Paul 
Waples  held  one-fourth  of  six  hundred  and  eighty  acres, 
and  John  Smith  Waples  held  three-fourths,  as  tenants  in 
common.  John  Smith  Waples  died  intestate,  leaving  a 
widow  and  five  children.  A  petition  was  presented  to  the 
Orphans'  Court  to  assign  to  the  widow  of  John  Smith  Wap- 
les her  dower,  without  metes  and  bounds.   This  was  done. 
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After  confirmation  of  this  assignment  of  dower,  a  decree 
for  partition  was  made  in  chancery,  and  the  share  which 
the  widow  held  as  her  dower  was  assigned  to  her  by  metes 
and  bounds,  as  if  she  had  been  one  of  the  tenants  in  com- 
mon. This  was  the  first  case  of  the  kind,  and  the  only  one 
until  this  petition  of  the  Hook  family.  When  Mr.  Wells, 
who  was  counsel  in  the  Waples  case,  brought  the  subject 
to  my  attention,  I  confess  it  was  new  to  me;  but  on  look- 
ing into  the  books  and  considering  the  reason  of  it,  and  that 
it  came  within  the  spirit  of  the  Statute  of  82  Hen.  VUl, 
and  of  our  own  Acts  of  Assembly,  I  did  not  hesitate  to 
give  my  sanction  to  that  proceeding.  But  in  the  present 
case,  the  dower  of  the  widow  of  Henry  Hook,  dec'd,  not 
having  been  assigned,  a  partition  cannot  be  decreed  upon 
this  petition. 

The  petition  was  dismissed. 


At  the  next  term  of  the  Court  a  new  petition  was  pre- 
ferred for  partition  among  the  tenants  in  common  under  the 
will  of  John  Hook,  decM,  in  which  James  Hanson  and  Ann 
his  wife,  the  widow  of  Henry  Hook,  dec'd,  were  not  joined 
as  parties.  Upon  this  petition  a  decree  was  granted  by  the 
Chancellor,  under  which  a  partition  was  duly  made  and 
confirmed. 
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Peter  Hall,  administrator,  d.  b.  n.  of  David  Hall,  dec'd., 

vs. 

David  Walker,  administrator  of  David  Hall,  Jr.,  decM, 
and  Frederick  Row  and  Elizabeth  his  wife,  admin- 
istratrix of  Joseph  Hall,  dec'd. 

Sussex,  March  T,  1828. 

D.  H.  died  intestate  in  1784.  Administration  of  his  estate  was  granted  to 
his  widow  and  two  sons.  The  widow  entered  into  possession  of  the 
real  and  personal  estate  and  died  in  1796.  One  of  the  two  sons  died 
in  1796,  and  the  other  in  1817.  No  inventory  and  appraisement  of 
the  estate  had  ever  been  filed  by  the  administrators,  nor  had  any  ad- 
ministration acconnt  been  passed.  In  1818,  a  surviving  son  of  the  in- 
testate filed  a  bill  for  an  acconnt  against  the  representatives  of  the  two 
deceased  sons  of  the  iniestate  who  had  joined  with  the  widow  in  the 
administration  Hdd^  that  this  was  a  stale  demand,  for  which  a  court 
of  equity  will  not  relieve. 

Bill  in  Equity  for  an  Account. — David  Hall,  in  the 
year  1784,  died  intestate,  leaving  to  survive  him  a  widow 
and  seven  children,  viz  :  Joseph  Hall,  David  Hall,  Jr., 
Simon  Hall,  Nathaniel  Hall,  Peter  Hall,  the  complainant, 
Jane  Hall  and  Mary  Hall.  The  intestate  left  considerable 
real  and  personal  estate.  Letters  of  administration  were 
granted  to  Mary  Hall,  the  widow,  and  to  two  of  the  sons, 
Joseph  Hall  and  David  Hall,  Jr.  Joseph  Hall,  one  of  the 
administrators,  died  in  1796,  and  administration  upon  his 
estate  wa^  granted  to  his  widow,  Elizabeth  Hall,  one  of  the 
defendants,  who  afterwards  intermarried  with  Frederick 
Row.  Mary  Hall,  the  widow  and  another  qf  the  adminis- 
trators of  David  Hall,  the  elder,  died  in  1797,  and  admin- 
istration upon  her  estate  was  granted  to  David  Hall,  Jr.  The 
bill  charged  thatDavid  Hall,  Jr.,  became  possessed  of  all  the 
personal  estate  of  David  Hall,  the  elder,  which  had  gone  into 
the  bands  of  Mary  as  one  of  the  administrators.  David  Hall 
31 
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Jr.,  the  sole  surviving  administrator  of  David  Hall,  the 
elder,  died  in  the  year  1817,  and  administration  upon  his 
estate  was  granted  to  David  Walker,  another  of  the  d^ 
fendants.  Of  the  other  children  of  David  Hall,  the  elder, 
Simon  and  Nathaniel  died  prior  to  the  filing  of  this  bill, 
intestate  and  without  issue,  and  no  administration  had  been 
raised  upon  their  respective  estates.  Jane  had  intermar- 
ried with  Simon  KoUock,  and  was  also  deceased  before 
the  filing  of  the  bill,  and  no  administration  had  been 
raised  upon  her  estate.  Mary  had  intermarried  with 
James  P.  Wilson.  They  had  refused,  as  the  bill  alleged, 
to  become  parties  to  this  suit.  At  the  Orphans'  Court  for 
Sussex  County,  in  Nov.  1 796,  an  order  was  granted  for 
partition  of  the  intestate  real  estate  of  David  Hall,  the 
elder  ;  and  such  partition  was  made,  returned  to  the  Court 
and  confirmed  on  the  24th  of  Nov.,  1797.  On  the  12th  of 
June,  1818,  administration  d,  b.  n.  upon  the  estate  of 
David  Hall,  the  elder,  was  granted  to  Peter  Hall,  the  com- 
plainant. 

The  bill  charged  that  the  original  administrators  of 
David  Hall,  the  elder,  entered  upon  his  real  estate,  and 
possessed  themselves  of  his  personal  estate  ;  that  they  re- 
turned no  inventory  and  appraisement  of  the  goods,  and 
had  passed  no  account  of  their  administration.  The 
prayer  was  for  a  discovery  and  for  an  account  of  the  per- 
sonal estate  of  David  Hall,  the  elder,  deceased. 

The  answers  of  the  defendants,  admitting  generally  the 
facts  set  forth  in  the  bill,  alleged  for  a  defence,  that  the 
widow  of  David  Hall,  the  elder,  upon  his  decease,  entered 
into  the  real  estate  and  held  the  same  until  partition  there- 
of was  made  in  the  Orphans'  Court,  and  that  she  took 
possession  of  the  personal  estate  ;  that  with  the  means 
thus  acquired  she  had  kept  together  and  maintained,  dur- 
ing her  lifetime,  the  younger  children  of  the  family  ;  that 
no  part  of  the  personal  estate  of  David  Hall,  the  elder, 
ever  came  into  the  possession   of  either  Joseph  Hall   or 
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David  Hall,  Jr.  And  the  defendants  insisted  upon  the 
benefit  of  the  lapse  of  time  since  tlie  decease  of  David 
Hall,  the  elder,  and  the  laches  of  the  complainant,  as  be- 
ing an  equitable  bar  to  any  demand  which  could  otherwise 
have  accrued  against  them  by  reason  of  the  premises. 

Issues  were  joined  and  depositions  taken  by  both  par- 
ties. The  cause  came  before  the  Chancellor,  for  a  hearing 
upon  the  bill,  answers,  exhibits  and  depositions,  at  the 
March  T.,  1828. 

WdlSy  for  the  complainant. 

Robmson^  for  the  defendants. 

RiDOKLY,  Chancellor. — This  is  a  very  stale  demand. 
David  Hall,  the  elder,  died  thirty-seven  years  before  the 
filing  of  the  bill.  The  proof  is  that  a  considerable  part, 
if  not  all,  of  the  personal  estate  went  into  the  hands  of 
Mary  Hall,  his  widow,  who  administered  with  her  sons 
Joseph  and  David  ;  and,  considering  how  the  younger 
children  were  kept  together  with  her,  it  is  extremely  prob- 
able thai  this  was  the  case.  The  rents  of  the  real  estate, 
it  is  mdtt  likely,  were  taken  by  her  She  died  in  179j6  or 
1797,  and  the  real  estate  was,  immediately  after  her  death, 
divided  by  proceedings  in  the  Orphans'  Court.  This  was 
done  in  November,  1797  ;  so  that  until  her  death  it  is 
most  likely  she  retained  the  whole.  The  two  sons,  Joseph 
and  David,  seemed  to  have  been  in  a  situation  to  live,  in- 
dependently of  their  father's  property.  Nay,  Joseph  Hall 
had  lent  his  father  money.  These  sons  are  both  dead. 
Joseph  died  in  1796,  before  his  mother  ;  David  in  1817. 
The  defendants,  the  representatives  of  these  administra- 
tors, can  render  no  account.  They  answer  that  they  have 
uo  means  ;  that  they  can  find  no  book  nor  paper  in  rela- 
tion to  the  subject.  The  Register's  office  furnishes  no  in- 
vei;itoj^>  nor  a  single  document  by  which  an  afieocuit  can 
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be  taken.  Peter  Hall,  the  complainant  arrived  at  age  in 
1787  or  1788,  thirty-two  years  before  the  bill  was  filed. 
In  1806  he  became  a  debtor  to  his  brother  David,  by  bond 
in  £42. 

Now,  under  all  these  circumstances,  no  account  can  be 
taken  that  would  lead  to  any  reasonable  result.  There  is 
no  certainty  nor  probability  that  justice  could  be  done. 
All  the  evidence  as  to  the  quantity  of  personal  estate  is 
mere  conjecture.  The  plaintiff  has  acquiesced  for  thirty- 
two  years  in  the  management  of  the  estate  by  his  mother 
aild  brothers,  if  any  of  it  ever  went  into  their  hands. 

It  is  my  opinion  that  the  bill  should  be  dismissed. 
Bill  dismissed. 


John  Robinson, 

vs. 

William  Jefferson,  administrator  of  Otis  Paine,  dec'd., 

William  D.  Waples,  Samuel  Slator  and  Esthbr  his 

wife,  late  Esther  Parkenson,  executrix  of  Robert 

Parkenson,  deceased,  and  John  Mitchell, 

Samuel  Lockwood  and  Armwell  Long. 

Susaexy  March  T,  1828. 

Ixyunction  granted  to  restrain  the  collection  of  two  single  bills,  given  in 
consideration  of  an  assignment,  to  be  thereafter  made,  of  an  interest 
nnder  a  patent,— the  obligees  having,  after  obtaining  the  bills,  refused 
to  make  the  stipulated  assignment 

Parol  evidence  admissible  to  prove  the  consideration  for  which  the  bills 
were.mmde,  althongh  the  ooosideratiGB  did  not  appear  upon  theitfaee. 
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The  assignee  of  bills,  given  ander  such  drcumstauces,  takes  themsabject 
to  the  equities  afifecting  them  in  the  hands  of  the  obligees.*  Such  U 
MU^ffS,  is  the  efifectofan  assignment,  even  when  made  under  the  Statute 
of  Delaware  for  assigning  specialties. 

A  denial,  by  answer,  of  the  equity  of  the  bill  is  not  evidence,  under  the 
rule  requiring  two  witnesses,  &c. ,  to  controvert  it,  unless  it  be  made 
by  a  party  cognizant  of  the  transactions  out  of  which  the  complain- 
ant's equity  arises. 

An  answer  setting  up,  as  a  defence,  new  .matter  is  not  evidence,  but  must 
be  proved. 

Bill  for  an  Injunction. — This  was  a  bill  for  an  injunction 
to  restrain  the  collection  of  two  single  bills,  or  obligations 
under  seal,  which  had  been  given  by  the  complainant, — one 
being  dated  the  11th  of  July,  1815,  for  the  payment  of 
$90.00,  on  the  first  of  December,  1815,  to  Otis  Paine,  now 
deceased,  and  the  other  being  of  the  same  date  and  for  the 
payment  of  the  like  sum  on  the  Ist  of  March,  1816,  to 
Robert  Parkenson,  now  deceased.  Both  bills  were  after- 
wards, and  after  the  time  appointed  for  payment,  sold  to 
William  D.  Waples.  The  bill  given  to  Parkenson  was 
indorsed  on  the  back  to  the  use  of  Waples.  With  respect 
to  the  bill  given  to  Paine  there  was  a  separate  paper  signed 
by  Paine's  administrator,  the  defendant  William  Jefierson, 
acknowledging  that  the  bill  was  for  the  use  of  Waples. 

The  bill  of  complaint  alleged  that  Otis  Paine,  deceased, 
the  obligee  in  one  of  the  notes,  held  in  his  life-time  a  patent 
right  for  sawing  shingles ;  that  he  offered  to  sell  to  the  com- 
plainant the  right  under  the  patent  to  saw  shingles  in  several 
of  the  Hundreds  of  Sussex  County,  and  that  Robinson 
agreed  to  purchase  the  right, — ^the  consideration  to  be 
$180.00  ;  that  Paine  then  informed  the  complainant  that  he 
had  previously  assigned  one  moiety  of  the  patent  to  Robert 
Parkenson,  of  the  City  of  Philadelphia,  and  proposed  that 
Robinson  should  execute  a  single  bill  to  him,  Paine,  for 
$90.00,  and  another  for  the  like  amount,  to  Parkenson ; 
that  Paiiie  promised  the  complainant,  that,  on  receiving 
the  biUs,  he  would  go  to  Philadelphia,  abd  bring  or  send 
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to  the  complainant  an  assignment,  to  be  executed  by  him- 
self and  Parkenson,  securing  the  right  for  which  the  bills 
were  given  ;  that  this  agreement  was  made  on  the  11th  of 
July,  1815,  and  the  bills  executed  on  the  same  day.  The 
bill  then  alleged  that  no  assignment  of  the  patent  right 
purchased  by  the  complainant  was  ever  in  fact  made  to 
him,  but  that  Paine  and  Parkenson  had,  in  their  life-time, 
refused  and  neglected  to  make  the  same,  as  had  their  rep- 
resentatives since  their  respective  deaths.  The  complain- 
ant by  his  bill  insisted  that  the  consideration  for  which  the 
single  bills  were  given  had  failed,  through  the  fraud  of  the 
obligees,  and  he  prayed  an  injunction  perpetually  restrain- 
ing the  defendants  from  collecting  the  same  by  legal 
process,  and  that  the  same  might  be  delivered  up  to  be 
cancelled,  &c. 

The  answer  of  William  JeflTerson,  administrator  of  Otis 
Paine,  set  forth  that  he  knew  nothing  of  the  alleged  pur- 
chase by  the  complainant  of  an  interest  in  Paine's  patent 
right,  nor  of  any  agreement  respecting  the  assignment  of 
the  right  or  the  giving  of  the  single  bills  That  Paine 
died  in  the  month  of  November,  1817;  that  in  the  next 
following  spring  or  summer  the  complainant  called  upon 
this  defendant  and  inquired  respecting  the  bill  given  to 
Paine ;  and  that  this  defendant  having  stated  that  he  had 
found  no  such  bill  among  the  papers  left  by  faine,  the 
complainant  assured  him  there  was  such  a  bill  and 
requested  him  to  search  for  it,  saying  that  it  was  good  and 
not  disputed.  That  afterwards  this  defendant  ascertained 
that  the  said  bill  was  held  by  William  D  Waples,  under 
an  equitable  assignment  from  Paine,  and  he  has  permitted 
said  Waples  to  proceed  at  law  in  his  name  to  collect  the 
same. 

The  answer  of  William  D.  Waples  alleged  by  way  of 
defence,  with  respect  to  the  single  bill  originally  given  by 
th§  complainant  to  Robert  Parkenson,  that  the  same  was 
hel4.by  this. defendant  in  the  &11  of  the  year  1816,  as  the 
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agent  of  Parkenson  for  collection ;  that  the  complainant, 
on  being  called  upon  by  this  defendant  for  payment,  made 
no  objection  to  the  bill,  and  promised  to  pay  the  same  by 
the  month  of  April  next  following ;  that  afterwards,  in 
the  month  of  February,1817,  Parkenson  having  died,  and 
his  widow  and  executrix  being  in  need  of  money,  this 
defendant,  relying  upon  the  assurance  previously  given  by 
the  complainant  that  he  would  pay  this  single  bill  in  April, 
was  induced  to  advance  to  Parkenson's  executrix  the 
amount  thereof  and  to  take  the  same  for  his  own  use ; 
that  in  the  month  of  April  following,  this  defendant  hav- 
ing according  to  a  previous  understanding  with  the  com 
plainant,  left  a  statement  of  the  amount  due  on  the  said 
bill  with  Isaac  Tunpell,  at  Georgetown,  for  payment,  the 
complainant  refused  to  pay  the  same,  and  then  for  the  first 
time  set  up  against  it  the  objection  now  alleged  in  the  bill 
of  complaint.  The  answer  further  alleged  that  this  single 
bill  had  subsequently  been  assigned  by  this  defendant  to 
one  Matthew  Hinson,  from  whom  it  had  come  into  the 
hands  of  the  defendants,  Mitchell,  Lockwood  and  Long. 
And  with  respect  to  the  other  of  the  two  single  bills,  being 
the  one  given  by  the  complainant  to  Otis  Paine,  this  de- 
fendant alleged  that  in  the  latter  part  of  the  year  1816,  he 
took  the  same  from  the  said  Paine,  in  part  for  the  payment 
of  an  antecedent  debt  and  in  part  for  a  further  advance  of 
money,  the  circumstances  of  the  consideration  being 
detailed  in  the  answer ;  that  in  the  month  of  October  1817, 
this  defendant  called  upon  the  complainant  for  a  settle- 
ment of  the  said  bill,  and  the  complainant  then  paid  him 
ten  dollars  on  account  of  the  same,  but  that  the  complain- 
ant has  since  refused  further  to  pay  the  said  bill.  And  the 
answer  of  the  defendants,  Jefferson  and  Waples,  admitted 
the  proceedings  taken  for  the  collection  of  the  said  single 
bills. 

The  defendants,  Mitchell,  Lockwood  and  Long,  by  their 
answer   disclaimed    all    knowledge   of   the   transactions 
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alleged  by  the  complainant,  npon  which  the  equity  of  his 
bill  rested.  They  admitted  that  the  bill  given  by  the  com- 
plainant to  Robert  Parkenson  had,  by  sundry  assignments, 
come  to  the  firm  of  Clayton,  Mitchell  &  Co.,  of  which 
they  were  the  co-partners,  and  that  the  same  had  been  sued 
upon  in  the  name  of  that  firm.  The  remaining  defend- 
ants, Samuel  Slator  and  wife,  had  not  been  served  with  pro- 
cess and  did  not  appear  and  answer  in  the  cause. 

Issues  were  joined  and  depositions  taken  on  both  sides. 
The  depositions  of  L  P.  W.  KoUock  and  Charles  M.  CuUen 
were  taken  forthe  complainant,  to  prove  that  the  proposed 
assignment  of  the  patent  right  was  the  consideration  for 
which  the  bills  were  given.  No  evidence  was  adduced  in 
support  of  the  allegations  in  the  answer  of  Waples.  The 
cause  came  before  the  Chancellor,  at  the  March  Term, 1828, 
for  a  hearing  on  the  bill,  answers,  exhibits  and  depositions. 
The  argument  at  the  hearing  mainly  concerned  the  admis- 
sibility of  certain  parof  evidence  which  was  read  to  show 
the  consideration  of  the  bills.  There  was  also  a  question 
as  to  the  effect  which  should  be  given  to  the  answer  of 
William  JX.  Waples,  the  assignee  of  the  single  bills,  as  a 
denial  of  the  equity  of  the  bill. 

WellSy  for  the  defendant. 

Parol  evidence  is  inadmissible  to  vary  or  add  to  the  con- 
dition of  a  deed  or  obligation  under  seal,  or  to  the  terms  of 
an  agreement.  1  JSsp.  N,  P.  221 :  Phillips  m  M.  428,  426, 
444,  447.  The  same  rule  has  been  frequently  applied  in 
equity.  1  Ves.  Jr.  241 :  Imham  vs.  Child  et  al.  1  Bro.  Ch. 
Rep.  92:  Brydges  vs.  Duchess  of  Chandos^  2  Ves.  Jr.  422: 
Ijord  Portmore  vs.  Morris^  2  Bro.  Ch.  Pep,  219.  Another 
defence  arises  out  of  the  answer  of  the  defendant,  Waples. 
It  is,  in  its  effect,  a  denial  of  the  equity  of  the  bill ;  and 
not  being  contradicted  by  two  witnesses,  or  by  one  witness 
with  corroborating  circumstances,  it  must  prevail.  1  Har- 
rison's Ch.  Pr.  224. 
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HobinsoTij  for  the  complainant. 

"We  do  not  seek  to  contradict  or  to  vary  the  terms  of 
these  bills.  We  admit  they  were  given  as  they  appear  on 
their  face ;  bjjt  we  say  they  were  given  for  a  consideration 
collateral,  i.  e.  the  assignment  of  the  patent  right,  and  that 
this  consideration  has  utterly  failed,  so  that  it  is  now 
against  equity  to  enforce  the  bills.  It  has  been  held,  in 
the  case  of  bonds,  that  equity  will  relieve  against  one 
given  without  consideration;  as  in  Osbom  V8,  Mtzray^  8 
P.  Wms.  129 ;  2  Com.  Dig.  Chancery,  686.  So,  where  a 
bond  has  been  given  upon  an  agreement  not  performed,  2 
Com.  Dig.  Chancery^  648.  So,  generally,  where  upon  any 
equitable  consideration  a  bond  is  held  void  in  this  Court, 
it  will  be  cancelled.  1  Johns.  Ch.  £.  517.  The  assign* 
ment  of  the  bills  to  Waples  does  not  affect  the  right  of  the 
complainant.  The  assignee  of  a  chose  in  action  takes  it 
subject  to  all  equities  affecting  it  in  the  hands  of  the  original 
party.  With  respect  to  the  answer  of  Wjiples,  he  was  not 
a  party  to  the  original  transactions,  and  was  not  cognizant 
of  the  matters  out  of  which  the  complainant's  equity  arises. 
His  answer  sets  up  a  new  case,  iand  is  not  within  the  rule 
which  requires  two  witnesses  to  controvert  it. 

RiDGBLT,  Chanobllor. — The  parol  evidence  offered  to 
show  the  consideration  of  the  bills  in  question  is  not  incon- 
sietent  with  them.  It  neither  contradicts  nor  impugns 
them,  but  leaves  them  as  they  were  originally  made. 
Nevertheless,  the  evidence  shows  that  at  the  time  they 
were  executed  an  agreement  was  made  that  Paine  should 
assign,  or  cause  to  be  assigned,  certain  rights  in  a  patent 
obtained  for  sawing  shingles,  and  that  such  assignment  was 
the  consideration  of  the  bills.  No  consideration  is  expressed 
on  the  face  of  them.  The  bill  of  complaint  charges  all 
the  circumstances,  and  shows  that  a  fraud  was  practiced 
upon  Robinson  by  Paine. 
32 
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Under  these  circumstaaces,  the  parol  evidence  is  compe- 
tent to  prove  that  the  complainant  obtained  no  considera- 
tion, and  that  the  whole  was  an  imposition  on  the  part  of 
Paine. 

In  ViUera  vs.  Beaumont^  Dyer^  146,  a.  it  was  adjudged 
that  where  no  consideration  is  expressed,  a  consideration 
may  be  averred  outside  of  the  deed.  And  in  Slwve  vs. 
Pincke^  5  T.  B.  129,  Lord  Kenyon  said  that  a  fact  not  stated 
in  a  deed  may  be  alleged  as  a  consideration.  In  Peacock 
vs.  Monky  1  Ves.  Sr.  128,  Lord  Hardwicke  admitted,  that 
where  no  consideration  is  mentioned  you  may  inquire  into 
the  consideration.  In  Pitcaime  vs.  Ogboume^  2  Ves.  Sr.  375, 
parol  evidence  was  allowed  to  show  that  though  a  bond, 
on  a  marriage,  was  for  £150,  per  annum,  yet  the  agreement 
was  for  £100.  And  in  the  King  vs.  Scammandery  8  71  jR. 
476,  it  was  held  in  the  King's  Bench,  that  other  consid- 
erations might  be  proved  than  those  in  a  deed.  And  so, 
if  my  memory  does  not  deceive  me,  it  was  ruled  in  the 
Supreme  Court  of  Pennsylvania,  when  Mr.  McKean  was 
Chief  Justice.  In  Osmond  vs.  Fitzroy^  8  P.  Wms.  1 29, 
cited  by  the  complainant's  counsel,  it  was  considered  that 
if  a  bond  be  insisted  on,  to  have  been  given  for  a  consid* 
eration,  where  it  appears  there  was  none,  equity  will  relieve 
against  it. 

Unless  parol  proof  be  admitted  in  such  cases  fraud  can- 
not be  detected  when  it  does  not  appear  on  the  writing. 
Here,  the  bills  are  not  denied.  They  are  admitted  by  the 
complainant.  The  testimony  of  Kollock  and  Cullen 
clearly  shows  their  execution,  and  that  there  is  not  a  word 
upon  them  that  the  parties  did  not  intend  should  be  there. 
But  the  same  testimony  shows  that  these  bills  were  made 
for  a  supposed  consideration,  and  that  Paine  obtained  them 
through  fraud  and  imposition.  He  made  an  agreement 
which  he  never  fulfilled, — which  was  distinct  and  separate 
from  the  bills,  and  only  connected  with  them  to  show  that 
it  was  the  consideration  upon  which  the  bills  were  given. 
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This  is  not  like  the  case  of  X/ord  Irnham  vs.  ChUdj  1  Bro.  Ch. 
Rep.  92,  where  the  agreement  attempted  to  be  set  up, 
contradicted  the  deed.  And  the  case  of  Lord  Porimore  vs. 
MorriSy  2  Bro.  Ck.  Rep.  219,  was  precisely  the  same  as 
Irnham  vs.  Child.  The  parol  evidence  was  designed  to 
vary  the  written  agreement.  I  do  not  exactly  perceive 
the  bearing  of  ConoUy  vs.  Lord  BoWy  5  Ves.  Jr.  700,  on 
this  case.  There,  the  question  was  whether  the  declara- 
tions of  a  party  to  a  deed  should  be  read  in  evidence,  but 
that  is  nothing  like  this  case.  The  declarations  in  support 
of  the  deed,  made  previous  to  its  execution,  were  read ; 
those  subsequent  and  impeaching  it  were  rejected.  As 
to  Brydges  vs.  the  Duchess  of  Chandos,  2  Ves.  Jr.  422,  it  was 
a  great  question  on  the  revocation  of  a  will,  and  how  far 
that  might  be  by  subsequent  deeds ;  and  also  whether  a 
particular  estate  remaining  unsold  was  to  be  considered 
real  or  personal.  Evidence  was  offered  of  some  circum- 
stances,— of  some  facts, — ^in  writing ;  but  the  Chancellor 
rejected  it;  not  because  it  was  parol, — for  it  was  not, — 
but  because  he  could  take  no  notice  of  the  circumstances 
as  operating  on  the  question  before  him.  That  case  has 
no  application. 

It  has  been  urged  that  the  defendant,  Waples,  has  de- 
nied the  allegations  in  this  bill ;  and  that  no  decree  for 
relief  can  be  made  without  the  testimony  of  two  witnesses 
against  the  answer,  or  of  one  witness  with  strongly 
corroborating  circumstances.  But  the  answer  does  not, 
and  cannot,  positively  deny  the  allegations  of  the  bill ; 
for  Waples  was  not  a  party  to,  nor  concerned  in,  the 
original  transactions,  and  had  no  immediate  knowl- 
edge of  them.  He  states  new  and  distinct  facts,  not  origi- 
nally existing,  and  which  are  not  supported  by  any  proof. 
The  allegations  of  the  bill,  as  to  the  specialties  and  the 
consideration,  are  supported  by  the  testimony  of  Kollock 
and  CuUen  ;  and  there  is  no  plain  and  positive  denial  of 
any  assertion  in  the  bill  necessary  to  the  complainant's 
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case.  Waples,  by  his  answer,  certainly  makes  a  new 
case  ;  but,  in  my  judgment^  all  the  testimony  and  circum- 
stances in  the  cause  tend  clearly  to  its  contradiction. 

It  should  be  remarked  that  these  bills  are  not  assigned 
according  to  the  form  of  the  Act  of  Assembly.  The 
assignments  are,  therefore,  equitable  only ;  and  the  bills  are 
liable  in  the  hands  of  'the  assignee  to  all  the  equities  to 
which  they  were  liable  in  the  hands  of  the  obligee.  But, 
even  if  they  had  been  assigned  in  the  manner  prescribed 
by  the  Act  of  Assembly,  the  assignee  would  have  taken 
them  subject  to  the  same  objections  which  might  have 
been  made  against  them  by  the  obligor  in  the  hands  of 
the  obligee.  This  is  the  well  known  and  established  law, 
and  the  assignee,  before  he  takes  the  assignment  of  a 
specialty,  ought  to  inquire  whether  it  is  liable  to  any 
plea,  discount,  or  impeachment  whatever.  Such  is  the  law 
in  Pennsylvania,  1  DaU.  i?.  28 :  2  Binn,  R.  154,  165, 166, 
168. 

Let  a  decree  be  entered  for  a  perpetual  injunction,  ac- 
cording to  the  prayer  of  the  bill. 

The  Chancellor's  decree  was  affirmed,  on  appeal,  by  the 
High  Court  of  Errors  and  Appeals,  at  the  June  T.  1827. 
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John  Robinson, 

vs. 

Edward  Ross  and  Samubl  Cadb. 

Sussex,  March  T,  1828. 

Bill  in  eqaity  by  the  assignee  of  a  single  bill  against  two  prior  holders  and 
assignorSfthe  debtor  having  become  insolvent.  Held,  that  the  first  as- 
signor,  who  was  the  payee  in  the  bill,  was  discharged  by  the  neglect  of 
his  assignee  to  proceed  against  the  debtor,  who,  at  the  time  of  the  first 
assignment,  was  in  good  credit,  ffdd  also,  that  the  second  assignor 
was  liable  to  the  complainant,  because  he  had  neglected  to  collect  the 
bill  while  he  held  it,  the  debtor  being  then  solvent,  and  had  assigned 
it  to  the  complainant  abont  the  time  of  the  debtor's  insolvency. 

Bill  in  Equity. — This  bill  was  filed  against  the  defen- 
dauts  to  recover  the  amount  of  a  single  bill  or  obligation, 
under  seal,  made  by  Cornelius  Carey,  bearing  date  the 
25th  of  March,  1815,  for  the  sum  of  $400.00,  payable,  with 
interest,  on  demand,  to  Samuel  Cade,  one  of  the  defen- 
dants. Cade,  on  the  3d  of  July,  1816,  assigned  the  bill, 
for  value  received,  to  the  other  defendant,  Edward  Ross, 
who,  on  the  19th  of  November,  1818,  assigned  it  to  the 
complainant,  to  secure  him  in  a  debt  of  Boss,  for  which 
the  complainant  Wds  surety,  and  which  he  was  afterwards 
obliged  to  pay.  About  the  time  of  the  assignment  by 
Boss  to  Robinson,  to  wit,  in  the  year  1818,  Carey,  the 
maker  of  the  note,  became  insolvent  and  left  the  State. 
He  died  in  May,  1819.  The  complainant  brought  an 
action  in  the  Court  of  Common  Pleas,  against  the  ad- 
ministrators of  Ross,  and  on  the  24th  of  March,  1820, 
recovered  a  judgment  for  $275.26, — some  payments  hav- 
ing been  made  upon  the  single  bill  by  Carey  in  his  life- 
time. A  writ  oi  fieri  facias  was  issued  upon  the  judg- 
ment, on  which  there  was  a  return  of  nvUa  bona.    There- 
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apon,  this  bill  of  complaint  was  filed,  to  recover  the 
amount  of  the  judgment,  being  the  balance  due  on  the 
single  bill. 

The  complainant  by  his  bill  set  forth  the  facts  above 
stated,  and  further  alleged  that  after  the  assignment  to 
him  of  the  said  single  bill  he  had  been  induced  to  forbear 
proceeding  to  collect  the  same  from  Carey,  the  maker,  in 
his  lifetime,  at  the  request  of  the  defendant  Cade,  and 
upon  his  promise  that  he  would  see  the  same  paid  at  or 
before  the  time  when  the  money  should  be  required  to 
indemnify  the  complainant  in  his  suretyship  for  the  de- 
fendant, Ross,  for  which  purpose  he  had  taken  from  Ross 
an  assignment  of  the  said  bill.  The  bill  prayed  that  the 
defendants,  or  one  of  them,  should  be  decreed  to  pay  to 
him  the  judgment  recovered  for  the  balance  due  on  said 
single  bill. 

The  defendantjCade,  by  his  answer  admitted  the  execu- 
tion of  the  single  bill,  the  several  assignments  thereof,  and 
the  considerations  for  said  assignments,  as  the  same  were 
in  the  bill  set  forth.  He  denied  that  the  forbearance  of 
the  complainant  to  collect  the  said  bill  was  at  his,  the 
defendant's,  request.  He  further  alleged  that  while  the  bill 
was  held  by  Ross  sundry  payments  had  been  made  by 
Carey,  which  were  not  credited,  and  that,  for  the  balance 
justly  due  upon  it  Carey  was  solvent,  while  the  bill  was 
held  by  Ross,  and  for  sometime  after  it  had  been  assigned 
to  the  complainant.  That,  in  fact,  Carey  was  able  to  pay 
until  the  time  of  his  death,  which  occurred  by  shipwreck 
sometime  after  the  month  of  February,  1819.  This  de- 
fendant insisted  upon  these  circumstances  as  an  equitable 
defence,  and  additionally  he  claimed  the  benefit  of  the  Act 
of  Limitations.  The  defendant,  Ross,  by  his  answer, 
admitted  at  large  the  facts  set  forth  in  the  bill  and  alleged 
no  ground  of  defence. 

Issues  were  joined  and  depositions  taken  by  both  par- 
ties.    The  evidence  adduced  went  mainly  to  prove  the 
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insolvency  of  CorneliuB  Carey,  by  whom  the  single  bill 
was  made ;  which  insolvency  was  shown  to  have  commenced 
in  the  year  1818.  Carey  appeared  to  have  been  previously 
in  good  credit. 

The  cause  came  before  the  Chancellor,  at  the  March 
Term,  1828,  for  a  hearing  on  the  bill,  answers,  exhibits 
and  depositions. 

Robmson^  for  the  complainant. 

An  assignment  is  an  implied  contract  to  pay  the  debt  if 
the  debtor  fails.  Carey,  the  debtor,  is  proved  to  have 
been  insolvent  The  complainant  has  no  remedy  at  law, 
and  is  therefore,  entitled  to  relief  in  equity. 

CuUeriy  for  the  defendants. 

RiDQBLY,  Chancellor. — The  bill  must  be  dismissed  as 
to  Cade.  He  assigned  to  Edward  Ross  the  single  bill  of 
Cornelius  Carey  on  the  3rd  of  July,  1816,  and  no  pro- 
ceedings were  had  upon  it  until  suit  was  brought  by  John 
Robinson,  the  second  assignee,  after  Carey's  death,  against 
his  administrators  in  the  Common  Pleas  to  the  October 
Term,  1819.  From  the  8rd  of  July,  1816,  to  November 
1818,  Carey  was  in  good  credit.  Indeed,  it  appears  from 
the  testimony  that  his  credit  was  very  high,  and  that  if 
demand  had  been  made  he  could,  previous  to  that  time, 
have  readily  paid  the  debt.  There  was  manifest  neglect 
in  delaying  to  sue  Carey  after  the  assignment  to  Ross,  at 
least  until  November,  1818.  Some  attempt  has  been  made 
to  charge  Cade,  the  original  assignee,  with  a  promise  to 
John  Robinson  about  the  time  Ross  assigned  the  bill  to 
him,  which  was  on  the  19th  of  November,  1818 ;  but  Cade 
made  no  such  promise.  He  desired  Robinson  to  give 
Carey  notice  before  suing  him,  under  a  persuasion  that 
Carey  would  pay  the  debt ;  but  there  was  nothing  like  a 
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promise  and  none  was  intended.  It  is  said  that  Robinson, 
when  he  got  the  bill,  told  Cade  that  he,  Cade,  was  liable 
as  assignor  Whether  this  was  from  ignorance  in  Robin- 
son, or  whether  it  was  done  to  lead  Cade  to  some  engage- 
ment cannot  be  determined ;  bat  Cade  made  no  engage- 
ment, and  never  assumed  any  responsibility.  Cade  is  not 
liable. 

As  to  Ross,  it  may  be  said  that  his  neglect  caused  the 
loss  of  the  debt.  More  than  two  years  elapsed  from  the 
date  of  the  assignment  of  the  bill  to  him,  during  which 
he  never  demanded  nor  attempted  to  recover  it  from  Carey. 
Then,  about  the  time  Carey  became  embarrassed,  he  as- 
signed the  bill  to  the  complainant.  It  does  not  appear 
that  while  the  complainant  held  the  bill  it  could  have  been 
recovered  from  Carey.  Under  all  the  circumstances,  it  is 
equitable  that  Ross  should  be  held  liable  to  Robinson. 

Let  a  decree  be  entered  accordingly. 


Mark  Davis,  administrator  of  Elizabeth  Davis, 

vs, 

Mary  Davis. 

SuMtex^  Jvly  T,  1828, 

A  court  of  equity  will  entertain  a  bill  for  an  account  against  a  guardian, 
notwithstanding  the  guardian  may  have  given  security  by  bond,  and 
may  be  liable  to  an  action  at  law. 

The  Act  of  Assembly  requiring  a  guardian  to  give  bond,  with  surety,  was 
intended  to  provide  an  additional  security  for  the  ward,  and  not  to 
take  away  the  jurisdiction  of  this  Court.  The  remedy  at  law  on  the 
bond  is  not,  for  all  purposes,  so  complete  as  a  bill  in  equity. 
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In  the  present  case,  rents  of  real  estate  of  the  ward  were  received  by  the 
guardian  after  the  gaardianship  ceased.  These  rents  are,  anqaestion- 
ably,  the  subject  of  an  account  in  equity. 

Bill  in  Equity  against  a  guardian. — The  complain- 
ants wife,  Elizabeth  Davis,  now  deceased,  was  in  her  life- 
time a  daughter,  and  one  of  the  heirs  at  law,  of  Thomas 
Davis,  deceased,  who  died  intestate,  in  May,  1811 ;  and 
she  was  entitled  to  a  share  of  his  real  and  personal  estate. 
The  intestate  died  seised  of  certain  real  estate,  of  the  an- 
nual value  of  about  $600.00,  and  of  personal  estate  to  the 
value  of  $682.60,  after  the  payment  of  his  debts,  funeral 
expenses  and  other  just  charges  against  his  estate.  He 
left  to  survive  him  a  widow,  the  defendant,  and  six  chil- 
dren, two  of  whom  afterwards  died  intestate  and  without 
issue,  so  that  the  four  surviving  children  became  entitled 
to  the  whole  real  and  personal  estate  of  the  intestate, 
Thomas  Davis,  dec'd,  subject  to  the  rights  therein  of  his 
widow.  The  defendant  after  the  decease  of  the  intestate, 
being  his  widow,remained  in  possession  of  his  real  estate, 
and  held  and  cultivated  the  same  until  the  time  of  filing 
this  bill.  She  also  took  letters  of  administration  upon  the 
personal  estate  of  the  intestate,  and  was  appointed  by  the 
Orphans'  Court  for  Sussex  county,  guardian  of  the  intes- 
tate's four  surviving  children,  including  Elizabeth  Davis, 
the  deceased  wife  of  the  complainant.  The  complainant 
and  the  said  Elizabeth  were  married  in  the  month  of  De- 
cember, 1816,  and  said  Elizabeth  died  in  the  month  of 
April,  1818.  Two  several  guardian  accounts  were  passed 
before  the  Register  of  Wills  by  Mary  Davis,  as  guardian 
of  the  said  Elizabeth  ;  one  passed  on  the  8th  of  March, 
1814,  shewing  a  balance  then  due  the  ward  of  $74.10,  and 
a  second  guardian  account,  passed  on  the  14th  of  Decem- 
ber, 1818,  shewing  a  balance  then  due  the  ward  of  |81.15. 
Elizabeth  Davis,  the  wife  of  the  complainant,  left  to  sur- 
vive her,  as  her  heir  at  law,  one  child,  which  died  in 
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infancy.    Administration    of    her    personal    estate    was 
granted  to  the  complainant. 

The  present  bill  was  filed  by  the  complainant,  claiming, 
as  heir  at  law  of  the  deceased  child,  to  be  entitled  to  a 
share  of  the  rents  and  profits  of  the  real  estate  of  the  in- 
testate which  had  been  in  the  defendant's  possession,  and 
also  claiming,  as  administrator  of  Elizabeth  Davis,  dec'd, 
the  balance  due  from  the  defendant  as  her  guardian.  The 
prayer  of  the  bill  was  for  an  account  of  the  complainant's 
share  of  the  rents  and  profits  of  the  real  estate  and  that 
such  share,  when  ascertained,  together  with  the  balance 
of  personal  estate  due  from  the  defendant  as  guardian  of 
the  said  Elizabeth,  might  be  decreed  to  be  paid  to  him  ; 
and  for  further  relief. 

The  answer  of  the  defendant  admitted  tbe  facts  above 
stated,  and  which  were  set  forth  in  the  bill ;  but  the  an- 
swer further  alleged  that  with  respect  to  the  share  of  the 
said  Elizabeth  in  the  rents  and  profits  of  the  real  estate 
held  by  the  defendant,  such  share  had  been  credited  to 
said  Elizabeth  from  year  to  year  in  the  guardian  accounts 
passed  by  the  defendant,  as  in  the  bill  set  forth  ;  and  that 
the  balance  shewn  by  the  second  guardian  account  passed 
on  the  14th  of  December,  1818,  ($81.16)  was  the  whole 
amount  then  due  on  account  of  said  guardianship,  includ- 
ing the  rents  ;  that  said  second  account  was  not  final,  but 
that  the  defendant  expected  yet  to  make  a  final  settlement 
of  her  guardianship  before  the  Register  of  Wills,  the 
result  of  which  settlement  would  shew  that  nothing  was 
due  from  her  to  the  complainant  on  account  either  of  the 
rents  and  profits  of  tbe  said  real  estate  or  of  the  personal 
estate  of  the  said  Elizabeth  Davis,  deceased.  And  the 
defendant  insisted  that  the  complainant  had  an  adequate 
remedy  at  law  by  appeal  from  the  guardian  accounts  of 
the  defendant  passed,  or  which  she  might  pass,  before  the 
Register,  and  by  an  action  upon  her  guardian  bond,  and 
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that,  therefore,  a  court  of  equity  ought  not  to  entertain 
the  present  bill. 

Issues  were  joined  and  depositions  taken  by  both  parties. 
The  cause  came  before  the  Chancellor  at  the  July  Term, 
1823,  for  a  hearing  upon  the  bill,  answer,  exhibits  and 
depositions.  The  case,  at  the  hearing  turned  upon  the 
question  of  jurisdiction. 

Bobinsony  for  the  complainant. 

This  is  a  matter  of  account,  over  which  courts  of  law  and 
of  equity  exercise  concurrent  jurisdiction.  It  is  no  answer, 
therefore,  to  say  that  there  may  be  a  remedy  at  law.  Ccdnes^ 
cases  in  Error ^  {N.  Y.)  38.  Again,  a  guardian  is  a  trustee, 
and  on  that  ground  this  Court  has  jurisdiction.  It  has 
been  held  that  a  bill  in  equity  will  lie  against  the  guardian, 
notwithstanding  he  has  executed  a  bond  on  which  he  might 
be  sued  at  law.  Munford's  ( Va. )  Rep.  298.  At  all  events 
there  can  be  no  question  of  the  right  to  an  account  of  the 
rents  and  profits  of  the  real  estate  accruing  after  the  mar- 
riage of  Elizabeth  Davis,  in  December,  1816, — upon  which 
event  the  guardianship  closed.  The  rents  which  accrued 
after  the  marriage  could  not  have  been  recovered  upon  the 
guardian  bond.  Our  remedy  for  them  is  in  this  Court 
only.  It  may  be  observed  further,  that  after  the  defend- 
ant has  answered, it  is  too  late  to  contest  the  jurisdiction  of 
the  Court.  The  objection  should  have  been  taken  by 
demurrer.     Gaines^  cases  in  JBrror,  62. 

WellSj  for  the  defendant. 

It  is  argued  that  this  is  amatter  of  account  and  that  this 
Court  has  a  concurrent  jurisdiction.  That  may  be  true, 
and  yet  it  does  not  follow  that  in  all  matters  of  account 
the  Court  will  exercise  its  jurisdiction.  Where  there  is  a 
remedy  at  law  this  Court  will  not  interfere.     With  respect 
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to  the  rents  received  by  the  defendant  after  the  guardian- 
ship ceased,  it  was  under  color  of  authority  as  guardian 
that  she  received  them,  and  she  continues  liable  for  them 
at  law — or,  if  not  liable  at  law  as  guardian,  she  is  at  all 
events  liable  as  administratrix.  For  where  the  adminis- 
trator holds  the  real  estate  and  receives  the  rents,  he  is  to 
account  for  them  before  the  Register  of  Wills.  With 
respect  to  the  time  of  objecting  the  want  of  jurisdiction, 
the  rule  is  that  at  whatever  stage  of  the  cause  a  court  dis- 
covers itself  to  be  without  jurisdiction  it  will  proceed  no 
further. 

RiDQBLY,  Chancellor. — This  is  a  case  clearly  within 
the  jurisdiction  of  the  Court.  An  infant,  after  he 
becomes  of  age,  may  bring  a  bill  for  an  account  against 
his  guardian,  and  before  he  comes  of  age  such  bill 
may  be  brought  by  him,  by  his  next  friend.  2  P.  Wms. 
119.  This  is  a  matter  of  account,  and  is  peculiarly 
proper  for  investigation  in  this  Court.  It  was  not  in- 
intended  by  the  Act  of  Assembly,  requiring  guardians  to 
enter  into  bonds  with  sufficient  sureties,  to  take  away  the 
jurisdiction  of  this  Court,  but  the  design  of  the  Act  was 
merely  to  obtain  in  favor  of  wards  additional  security  for 
their  estates.  According  to  our  practice  the  remedy  under 
the  bond,  even  with  the  aid  of  the  Orphans'  Court,  is  not 
so  complete  as  by  a  bill  in  this  Court;  for,  in  such  cases,  at 
law,  the  burden  of  proof  lies  on  the  ward.  In  Chancery, 
the  guardian  may  be  compelled  to  give  a  full  account, 
under  oath,  of  the  whole  estate  of  the  ward.  The  same 
powers  which  a  court  of  chancery  exercises  in  England, 
as  a  court  of  equitable  jurisdiction,  belong  to  this  Court. 

In  the  case  of  Robert  S,  Kirkwood  vs.  John  MitckeUy 
administrator,  d.  b.  n.  of  John  Mitchell,  deceased,  *who  had 
been  executor  of  Alexander  Smith,  which  was  a  bill  for  a 
residuary  legacy,  the  defendant  demurred,  among  other 

*  Ante,  p.  180. 
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grouDds,  beeause  the  complaiDant  had  a  remedy  at  law. 
The  demurrer  was  overruled.  On  an  appeal,the  High  Court 
of  Errors  and  Appeals  affirmed  the  decree  of  this  Court, 
among  other  reasons,  because  it  was  a  matter  of  account. 

In  Kitten  et  al,  vs.  John  Adams ^  executor^  ^.*  on  a  bill  for 
a  legacy,  the  defendant  pleaded  in  bar  the  Act  of  Assembly 
by  which  a  legatee  is  required  to  give  the  executor  security 
to  refund  in  case  of  outstanding  debts.  The  plea  was  over- 
ruled and  a  decree  made  against  the  defendant.  These 
are  the  only  cases  which  have  been  decided,  although 
bills  of  the  same  kind  have  been  brought,  in  which  the 
jurisdiction  of  the  Court  has  not  been  questioned.  Upon 
general  principles,  I  am  of  opinion  that  the  bill  may  be 
sustained.  If  we  look  into  the  particular  circumstances 
of  the  case,  the  jurisdiction  of  the  Court  is  less  to  be  doubted. 
It  is  alleged  that  after  the  guardianship  expired  the  defend- 
ant received  the  rents  and  profits,  by  color  of  the  authority 
first  vested  in  her  as  guardian.  I  will  not  say  that  the 
complainant  could  not  sue  at  law  for  these  rents  and  profits, 
but  his  remedy  there  could  not  be  as  certain  nor  as  effectual 
as  in  this  Court.  The  decisions  cited  from  Gaines^  cases  in 
Mror  and  Munfor(Vs  Reports^  go  upon  the  same  principles 
which  have  been  adopted  in  this  Court. 

Let  a  decree  be  entered  for  an  account. 


Ex  parte  John  Dixon,  executor  of  Amos  Dixon,  dec'd. 

Neu)  Cagtle,  AprU  T.  1824. 

One  of  two  defendants  in  a  joint  judgment  at  law  died.  After  his 
death  his  lands  were  sold  in  execution  of  another  judgment  which  had 
been  recovered  against  him  alone.    The  proceeds  of  the  sale  went  into 

*  Ante,  p.  184. 
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tbe  sheriff's  hands  and  were  safficient  to  pay  the  ^oint  judgment. 
Subsequently  the  lands  of  the  surviving  defendant  were  sold  in  ezecn- 
tion  of  a  decree  in  chancery  and  the  proceeds  of  such  sale  brought  into 
the  Court  for  distribution.  There  being  a  surplus  after  satisfying  the 
decree,  a  motion  was  made  on  behalf  of  the  creditor  in  the  joint  judg 
ment  at  law  for  the  payment  of  that  judgment  out  of  the  fund  in  equity 
raised  by  sale  of  the  lands  of  the  surviving  defendant  Held,  that  the 
judgment  had  been  satisfied  by  the  sale  of  the  lands  of  the  deceased 
defendant  and  the  receipt  by  the  sheriff  of  the  proceeds  of  sale,  such 
proceeds  being  legally  applicable  to  the  judgment. 

The  death  of  one  of  two  joint  debtors  in  a  judgment  at  law  does  not  ex- 
onerate from  the  debt  the  lands  of  the  deceased  debtor,  but  they  con- 
tinue subject  to  the  lien  of  the  judgment. 

In  this  case  the  deceased  defendant  in  the  joint  judgment  having  been  the 
principal  debtor,  his  lands  on  that  ground  alone  would  be  subjected  in 
equity  to  the  debt,  and  the  sheriff  would  have  been  held  responsible 
for  its  amount  to  the  judgment  creditor,  so  as  to  bar  a  claim  by  the 
latter  in  this  Court  to  receive  satis&ction  eut  of  the  lands  of  the  surety. 

Distribution  of  Funds  in  Equity. — Survivbncy  of 
Joint  Judgment. — A  decree  had  been  made  at  the  April 
Term,  1823,  in  a  suit  in  equity  between  Joseph  Wollaston 
and  Thomas  Phillips,  for  the  payment  by  Phillips  of  the 
sum  of  f  811. 19.  After  several  ineflfectual  proceedings  for 
its  collection,  an  order  was  made  at  the  August  Term, 
1828,  for  the  sule  of  certain  real  estate  of  Phillips  to  satisfy 
the  decree.  The  land  sold  tor  $10,000,  being  more  than 
sufficient  to  satisfy  WoUaston  and  to  discharge  many  other 
of  the  liens  upon  it,  but  not  all.  On  the  return  of  the  order 
for  sale, the  money  was  brought  into  court  and  after  the  sale 
had  been  approved  and  confirmed  by  the  Chancellor,  and 
portions  of  the  money  applied  to  satisfy  Wollaston's  decree 
and  also  to  pay  some  judgment  creditors,  Brinckle,  on 
behalf  of  John  Dixon,  executor  of  Amos  Dixon,  deceased, 
moved  the  Chancellor  that  a  debt  or  judgment  recovered 
by  Thomas  Chandler,  for  the  use  of  Amos  Dixon,  against 
the  said  Thomas  Phillips  jointly  with  one  John  Phillips, 
now  dec'd,  might  be  paid  out  of  the  money  thus  brought 
into  court     WcUes^  on  behalf  of  a  subsequent  judgment 
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creditor  opposed  the  motion.  The  questions  raised  were 
then  brought  before  the  Chancellor,  upon  a  case  agreed 
upon  by  the  counsel,  petting  forth  the  following  facts. 

On  the  29th  of  January,  1799,  John  Phillips  and  the 
aforesaid  Thomas  Phillips  executed  a  bond  to  Thomas 
Chandler,  jointly  and  severally,  in  £400,  with  a  condition 
for  the  payment  of  £200,  on  the  29th  of  January,  1800, 
with  interest, — annexed  to  which  bond  was  a  warrant  of 
attorney  to  confess  judgment.  Afterwards,  j  adgment  was 
entered  jointly  against  the  obligors,  in  the  Court  of  Com- 
mon Pleas,  on  the  25th  of  February,  1799,  as  of  December 
Term,  1798.  The  interest  was  paid  regularly  by  the  obli- 
gors to  the  29th  of  January,  1807,  and  there  were  two 
other  payments  subsequently  made,  one  of  $80,  on  the 
21st  of  February,  1811,  and  the  other  of  $82,  on  the  2l8t 
of  April,  1812.  John  Phillips  afterward  died, — on  the  26th 
of  March,  1817.  Alter  his  death  his  real  estate  in  New 
Castle  County  was  sold  by  Francis  Haughey,  sheriff  of 
that  county,  upon  process  sued  out  upon  a  judgment  in 
the  Supreme  Court  for  the  same  county,  rendered  as  ot 
April  Term,  1815,  at  the  suit  of  John  McCalmont  and 
George  McCalmont  against  the  said  John  Phillips.  The 
proceeds  of  the  sale  were  $1575.00.  The  judgment  of 
Chandler  was  the- oldest  judgment  or  lieu  against  the  land 
of  John  Phillips,  dec'd. 

On  the  3rd  of  April,  1819,  this  judgment  was  indorsed 
for  the  use  of  Amos  Dixon's  executors.  Suits  were  insti- 
tuted to  the  December  Term,  1819,  in  the  Court  of  Com- 
mon Pleas,  against  sheriff'  Haughey  and  his  sureties  sever- 
ally, on  his  official  recognizance,  for  the  use  of  Dixon's 
executors,  which  suits  were  founded  on  the  default  of  the 
sheriff'  to  apply  so  much  of  the  proceeds  of  the  sale  as 
might  be  necessary  for  the  payment  of  the  Chandler  judg- 
ment. These  suits  were  severally  referred  to  George  Read, 
Jr.,  James  R.  Black  and  James  Booth,  Jr.,  who  reported 
in  &vor  of  the  plaintiffs,  and  judgments  were  entered 
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thereon  at  the  May  Term,  1821,  for  $918.81  damages,  the 
amount  then  unpaid  on  said  principal  judgment. 

The  said  Francis  Haughey  and  his  sureties  were  Ht  the 
time  of  said  sale  of  the  real  estate  insolvent,  and  have  so 
continued,  and  nothing  has  been  or  can  be  recovered  from 
them  on  the  judgments.  The  consideration  of  the  bond 
was  a  debt  due  from  John  Phillips  to  Thomas  Chandler. 
It  was  for  money  lent  by  Chandler  to  John  Phillips. 
Thomas  Phillips  was  his  surety. 

Brinckle,  in  support  of  the  motion. 

By  the  death  of  John  Phillips  this  judgment  ceased  to 
be  a  lien  on  his  land  at  law.  It  survived  against  Thomas 
Phillips,  and  the  creditor  had  no  remedy  against  John's 
land.  There  could  be  no  seire  facias.  It  is  the  settled 
rule  that  under  a  joint  judgment  against  two  or  more,  if 
one  dies,  there  is  no  remedy  at  law  against  the  assets  of 
the  deceased  debtor.  1  Chitty's  PL  80-81.  Where  there 
is  no  remedy  by  execution  process  there  can  be  no  lien. 
The  lien  ceases  whenever  the  remedy  to  enforce  it  is  gone. 
1  Gom.  Dig.  154,  Action,  K.  4.  As  in  case  of  the  suing 
out  of  a  ca.  sa.  on  a  judgment,  the  judgment  ceases  to  be 
a  lien,  because  the  plaintiff  having  elected  to  proceed 
against  the  body  cannot  sue  out  an  execution  against  the 
land.  Freeman  vs.  Ruston,  4  Dallas  R.  214  :  2  Binney^s  R. 
226  :  13  Johns  R.  638.  So,  a  judgment  creditor  having 
seized  the  goods  of  his  debtor  under  a  Jieri  facias  cannot 
take  execution  against  the  land ;  and  consequently  the  lien 
upon  the  land  is  gone.  Qerk  vs.  Withers,  6  Mod.  R.  299 :  1 
Salk  R.  822,  S.  C.  These  cases  do  not  proceed  upon  the 
ground  that  the  ca.  sa.  or  theft,  fa.  operates  as  a  satisfac- 
tion in  fact  of  the  debt.  If  the  judgment  be  against  two 
jointly,  although  by  the  ca.  sa.  or  fi.  fa.  the  land  of  one 
debtor  be  discharged,  the  debt  survives  against  the  other. 
Execution,  without  a  satisfaction,  is  no  bar  to  the  debt« 
Oro.  Oar.  76  :  TUd's  Prac.  987. 
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• 

It  does  not  meet  our  claim  to  say  that  we  have  a  remedy 
in  equity  against  the  estate  of  John  Phillips.  To  this  it 
is  sufficient  to  answer  that  we  have  a  remedy  at  law  against 
Thomas  Phillips  under  this  judgment,  and  therefore  we 
could  not  go  into  equity.  But  granting  that  there  might 
be  equitable  relief,  no  man  having  the  two  remedies  can 
be  compelled  to  go  into  a  court  of  equity.  Dixon  had  at 
all  times  a  right  to  rely  on  his  remedy  at  law  ;  and  on  the 
death  of  John  Phillips  our  remedy  survived  against 
Thomas.  He  became  the  sole  debtor  to  us,  and  in  such  case 
a  court  of  chancery  will  not  force  us  into  equity  against  the 
estate  of  the  deceased  debtor,  but  will  leave  us  to  our  rem- 
edy against  the  survivor.  The  creditor  in  such  case  has 
no  right  in  equity  until  there  be  a  decree  in  equity ;  and 
now  the  party  can  here  demand  of  the  sherift'  his  money, 
the  land  bound  by  his  judgment  having  b^en  sold  by  the 
sheriff ;  and  as  the  money  is  brought  here  into  Court,  the 
plaintiff,  Dixon,  is  entitled  to  the  order  of  this  Court  for 
the  payment  of  his  judgment.  The  plaintiff,  Dixon,  had 
no  right  to  recover  against  sheriff  Haughey  at  law  ;  for  on 
the  death  of  John  Phillips  his  debt  survived  against  Thomas, 
and  the  money  going  into  the  hands  of  Haughey  on  the 
sale  of  John^s  land  under  an  execution  of  another  credi- 
tor, we  could  not  recover  against  the  sheriff,  because  our 
debt  survived  against  Thomas. 

Wa&5,  for  a  subsequent  judgment  creditor,  against  the 
motion. 

The  lands  of  John  Phillips  were  sold  by  sheriff  Haughey 
for  a  sum  sufficient  to  pay  the  judgment  now  claimed,  this 
judgment  being  the  first  lien  against  the  lands.  The  mon- 
ey in  the  sheriff's  hands  was  a  satisfaction  of  the  judgment, 
although  the  sheriff  proved  to  be  insolvent.  Money 
raised  under  an  execution  is  applicable  to  the  judgments 
according  to  their  priority.     Payment  to  the  sheriff  is  a 
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Batisfaction,  and  the  judgment  is  discharged.  8  Binnejfs 
R,  358.  Therefore,  the  sale  of  John  Phillips'  lands  for 
money  sufficient  to  pay  Dixon's  judgment  was  a  satisfac- 
tion of  the  judgment,  and  his  only  remedy  remained 
against  the  sheriff. 

It  is  objected,  that  the  death  of  John  Phillips  severed 
the  judgment  at  law.  But  Dixon  cannot  be  now  admitted 
to  impugn  his  own  acts.  He  sued  the  sheriff  and  recov- 
ered a  judgment  against  him  for  the  very  money  which 
had  been  made  on  the  sale  of  John  Phillips'  lands.  It  is 
too  late  now  to  say  that  no  such  action  will  lie,  and  that 
no  recovery  could  be  had  at  law  against  the  sheriff.  As 
the  case  stands,  Dixon  has  in  fact  had  his  remedy  at  law ; 
and,  therefore,  a  court  of  chancery  will  not  now  interfere. 

But  again,  this  judgment  was  for  money  loaned  to  John 
Phillips  for  his  o^n  use.  Thomas  was  his  surety.  In  equity 
the  debt  ought  to  be  paid  out  the  estate  of  John  Phillips, 
and  on  a  bill  by  the  creditor,  or  by  Thomas  Phillips,  for 
such  relief  the  Court  would  so  decree.  And  yet  the 
Court  is  now  asked  to  make  itself  instrumental  in  violat- 
ing this  equity  of  Thomas  Phillips,  the  surety,  by  ordering 
the  debt  to  be  paid  out  of  his  lands. 

BrinckUy  in  reply. 

We  are  not  affected  by  the  sale  of  the  lands  of  John 
Phillips.  It  was  not  a  sale  in  execution  of  Dixon's  judg- 
ment, but  of  the  judgment  of  John  and  George  McCal- 
mont,  who  were  third  persons.  We  were  not  privy  to  the 
proceeding  and  had  no  notice  of  it.  Sheriff  Haughey  and 
his  sureties  were  insolvent  from  the  time  the  money  went 
into  his  hands,  and  we  could  not  recover  it.  There  is  no 
equity  in  such  a  case  against  us ;  and,  where  the  equities 
are  equal,  the  Court  will  remit  the  parties  to  their  reme- 
dies at  law.  It  is  true,  that  the  debt  was  originally  the 
debt  of  John   Phillips,  but  Thomas  became  bound  with 
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him  in  the  bond  as  a  priDcipal.     He  has  no  equity  against 
the  creditor. 

The  case  is  simply  that  of  a  creditor  having  two  reme- 
dies,—one  at  law,  the  other  in  equity.  A  party  having 
several  remedies  may  elect  that  which  suits  him  best ;  as 
in  the  case  of  a  creditor  by  both  bond  and  mortgage ;  or 
of  a  landlord,  having  remedy  by  action  or  distress  There 
is  no  equity  to  deprive  us  of  our  election. 

RiDOBLY,  Chanobllob. — It  has  been  contended  by  Mr. 
Brinckle,  that  by  the  death  of  John  Phillips,  this  judg- 
ment survived  and  became  the  debt  of  Thomas  Phillips 
alone;  that  it  ceased  to  be  a  lien  on  the  real  estate  of 
John  Phillips,  and  that  Dixon's  executors  had  no  remedy 
at  law  against  the  representatives  of  John  Phillips,  nor 
against  sheriff  Haughey :  and  further,  that  as  Dixon's 
executors  never  recovered  and  could  not  recover  the  debt 
from  the  sheriff  or  his  sureties,  he  has  a  better  title  in 
equity  to  receive  it  out  of  the  proceeds  of  the  real  estate  of 
Thomas  Phillips,  against  whom  the  judgment  survived, 
than  any  subsequent  judgment  creditor. 

I  doubt  extremely  the  position,  that  the  lands  of  John 
Phillips  became  exonerated  of  this  judgment  by  his 
death, — ^that  the  whole  debt  fell  upon  Thomas  Phillips, 
and  that  he  and  his  real  estate  became  alone  chargeable 
with  it.  By  our  Act  of  Assembly  for  taking  lands  in  ex- 
ecution for  the  payment  of  debts,  (1  Del.  Laws,  109,)  it  is 
declared  that  all  lands,  tenements,  or  hereditaments,  what- 
soever within  this  government,  where  no  suflScient  per- 
sonal estate  can  be  found,  shall  be  liable  to  be  seised  and 
sold  upon  judgment  and  execution  obtained ;  and  this 
provision  is  made,  that  no  creditors  may  be  defrauded  of 
their  just  debts  due  to  them  from  persons  who  have  suflS- 
cient real  estate  to  satisfy  the  same.  This  judgment,  in 
the  lifetime  of  John  Phillips,  was  binding  on  his  real 
estate,  which,  by  the  Act  of  Assembly,  was  liable  to  be 
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f^eised  and  sold  upon  an  execution  issued  thereon.  The 
law  does  not  require  that  the  execution  should  issue  in  the 
lifetime  of  the  debtor,  but  it  must  be  issued  upon  the 
judgment  which  binds  the  land ;  and  the  judgment  binds 
the  land  until  it  is  satisfied,  or  until  the  land  is  sold  upon 
that  or  some  other  judgment.  All  the  lands  of  both 
debtors  were  bound  by  the  judgment,  and  I  cannot  per. 
ceive  how  this  express  provision  can  be  avoided  by  the 
death  of  John  Phillips.  If  by  his  death  this  judgment 
were  to  survive  against  Thomas  Phillips  alone,  it  'might 
so  happen  thai  the  Act  of  Assembly  would  be  entirely 
defeated;  for  suppose  a  prior  judgment  to  have  been  re- 
covered against  Thomas  Phillips,  of  an  amount  greater 
than  the  value  of  his  whole  personal  and  real  estate,  the 
creditor  would  lose  his  debt,  although  John  Phillips'  real 
estate  was  suflScient  to  satisfy  it. 

In  England  lands  were  not  liable  to  execution  in  per- 
sonal actions  for  debt  or  damages  except  in  the  case  of  the 
King,  or  where  the  chattels  of  the  debtor  were  not  sufficient 
to  answer  the  debt,  or  in  an  action  of  debt  against  an  heir 
upon  an  obligation  made  by  the  ancestor.  In  the  latter 
case,  the  reason  was  that  the  goods  and  chattels  of  the 
debtor  belonged  to  the  executor  or  administrator,  and  if  the 
lands  were  not  liable  in  the  hands  of  the  heir,  the  creditor 
could  have  no  fruit  of  his  action.  3  Coke  Bep.  11,  Herbert's 
case :  2  Box:.  Abr.  328-9,  Execution  A :  Plowd.  440  :  Mob. 
60.  The  statute  of  Acton  Burn  ell  (11  Udw.  I)  first  made 
burgages  devisable  liable  to  be  sold  upon  certain  recogni- 
zances therein  mentioned.  Soon  after,  in  13  Udw.  I,  the 
statute  of  Merchants  followed,  which  made  it  lawful  for  a 
debtor  to  sell  his  lands  and  tenements  for  the  discharge  of 
his  debts  (recognizances) ;  and  if  this  was  not  done  in  a 
reasonable  time,  the  lands  and  goods  of  the  debtor  might 
be  delivered  to  the  merchant  by  a  reasonable  extent,  to 
hold  them  until  such  time  as  the  debt  should  be  wholly 
levied.    These  statutes  were  made  with  a  view  to  com- 
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merce,  and  to  enable  the  merchant  to  secure  his  debts  by 
the  recognizances  or  bonds  of  record,  and  afterward,  on 
failure  of  payment,  to  subject  the  lands  as  well  as  chattels  to 
execution.  In  the  same  year,  the  Statute  of  Westminster, 
2nd,  (13  Edic.  1)  enacted,  that  '*when  a  debt  is  recovered  or 
"  acknowledged  in  the  King's  courts,or  damages  awarded, 
"  it  shall  be  from  henceforth  in  the  election  of  him  that 
"  sueth  for  such  debt  or  damages,  to  have  a  writ  of  fieri 
*^faciaSj  unto  the  sheriff,  for  to  levy  the  debt  of  the  lands 
"  and  goods ;  or  that  the  sheriff  shall  deliver  to  him  all  the 
^  chattels  of  the  debtor(  saving  only  his  oxen  and  beasts  of 
"  his  plough)  and  the  one  half  of  his  land,  until  the  debt  be 
"  levied  upon  a  reasonable  price  or  extent ;  and  if  he  be 
'*  put  out  of  that  tenement  he  shall  recover  by  a  writ  of 
"  novel  disseisin,  and  afterwards  by  a  writ  of  re-disseisiny  if 
"  need  be."  This  last  is  the  first  statute  which  subjected 
lands  to  execution  on  a  judgment  or  recognizance  at  com- 
mon law.  The  two  former  statutes  were  made  to  subject 
lands  to  execution  to  satisfy  certain  securities  created  by 
them;  as  statutes  merchant,  statutes  staple,  and  recogni- 
zances in  nature  of  statutes  staple.  3  Coke  Rep,  11. 
Herberfs  case :  2  Bac.  Abr.  328,  Execution  A;  2  Saund.  H.  48- 
49,  part  1,  Thretheroy  vs.  Acfdand^  note{S) ;  2  Saund.  R.  67- 
68ypart  1,  Underhillv.  Devereaux,  and  the  notes  by  Sergeant 
Williams  J  to  that  case.  And  by  the  statute  of  Westminster, 
2d,  as  all  the  lands  are  bound,  a  joint  lien  shall  not  sur- 
vive ;  for  in  executions  which  concern  the  realty  and  charge 
the  lands  the  sheriff'  cannot  do  execution  on  the  land  of 
one  only.  3  Coke  Rep.  14  a.  In  5  Com.  Dig.  775,  Pleader^ 
(3  L.  3)  it  is  said,  that "  if  the  judgment  be  against  two  and 
"  one  dies;  a  scire  facias,  shall  be  against  the  survivor,  qiiare 
"  execution  against  his  goods  and  a  moiety  of  his  lands,  and 
"  against  the  heir  and  terre  tenants  of  the  deceased,  quare 
**  execution  against  them  for  a  moiety  of  his  lands  habere  non' 
**  debet.''  He  cites  Carth.  R.  107.  In  Smartevs.  Edsm^l  Lev. 
R.  30,  it  was  adjudged,  that  "if  a  judgment  be  against  A 
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and  B,  and  one  dies,  a  scire  facias  lies  against  the  survivor, 
and  the  plaintiff  may  proceed  against  him  as  to  the  per- 
sonalty, or  he  may  proceed  against  the  survivor  and  the 
heir  and  charge  the  lands  of  both ;  and  if  he  will  take 
execution  on  the  lien  real,  the  charge  ought  to  be  equally 
against  both  and  the  scire  facias  against  both."  And  in 
Pennoir  vs.  Brace^  1  Salk.  JB,  320,  ffolty  C.  J.  held,that  a  capias 
or  aferifaciaSy  being  in  the  personalty  might  survive  and 
might  be  sued  against  the  survivors  withont  a  scire  facias; 
otherwise  of  an  elegit ;  for  there  the  heir  is  to  be  contribu- 
tory. From  all  the  authorities  it  is  clear  that  a  personal 
execution  will  survive,  but  that  a  real  one  will  not.  See 
8  Coke  Rep.  14;  4  Mod.  Rep.  315;  4  Bac.  Abr.  417  Scire 
Facias  c.  5,  and  the  notes  in  Saunders  before  referred  to. 

The  English  statute  which  gives  the  elegii,  is  not  more 
express  in  charging  judgments  on  land,  than  is  our  Act 
of  Assembly ;  and,  indeed,  the  words  used  are  not  as  com- 
prehensive as  those  of  the  Act  of  Assembly. 

Upon  the  authorities  before  referred  to,  and  upon  Ihe 
reason  and  intention  of  the  Act  of  Assembly,  I  am  of 
opinion  that  this  judgment  did  not  survive  against  Thomas 
Phillips  alone,  but  that  all  the  lands  originally  bound,  re- 
mained liable  to  it,  until  the  sale  was  made  by  sheriff 
Haughey  of  the  lands  of  John  Phillips  upon  the  judgment 
of  John  and  George  McCalmont;  and  then  the  money  in 
Haughey 's  hands  was  applicable  to  this  judgment,  and 
was  a  satisfaction  of  it.  At  that  time  the  lands  of  Thomas 
Phillips  became  discharged,  and  had  the  plaintiff  after 
that  sale  attempted  to  recover  the  money  of  Thomas 
Phillips,  a  court  of  equity  would  have  restrained  him. 

I  can  have  no  doubt  that  in  equity  the  land  of  John 
Phillips  alone  ought  to  have  been  subjected  to  this  debt ; 
and  that  if  a  recovery  had  been  had  at  law  against  Thomas, 
John  would  have  been  compelled  by  a  court  of  equity  to 
reimburse  him.  John  borrowed  and  had  to  his  own  proper 
use  the  money  for  which  this  bond  was  given,  and  upon 
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which  this  joint  judgment  was  entered.  Thomas  was  his 
surety  only.  In  such  case  a  court  of  equity  will  presume 
a  mistake  in  point  of  fact,  in  every  case  where  a  joint  ob- 
ligation has  been  given,  to  set  up  the  debt  against  a 
deceased  obligor.  See  8  Wheaton^  214.  Upon  this  prin- 
ciple the  executor  of  Dixon  had  a  remedy  in  equity  against 
the  estate,  or  rather  the  representatives  of  John  Phillips, 
and  the  sheriff  was  responsible  to  him,  on  the  sale,  for  the 
amount  of  the  debt. 

The  executor  of  Dixon  can  take  nothing  by  his  motion, 
and  this  money  must  be  distributed  among  the  other 
judgment  creditors  of  Thomas  Phillips. 


JOSBPH   WoLLASTON, 

vs. 
Thomas  Phillips.* 

NewCtutU,  Aug.  T.,  1828. 

Practice  upon  applications  for  an  order  to  sell  the  real  estate  of  a  defend- 
ant in  satisfaction  of  a  decree  for  the  payment  of  money. 

Motion  for  sbqubstration  and  order  op  sale. — A  final 
decree  had  been  made  between  the  parties  to  this  cause 
for  the  payment  by  the  defendant  to  the  complainant  of 
$811.19,  with  costs,  within  two  months,  or  that  an  attach- 
ment issue.  On  the  27th  of  June,  1823,  the  two  months 
having  expired  without  performance  of  the  decree,  an  at- 
tachment was  issued  and  returned  non  est  inventus.  There- 
upon,  Rogers  and  Blacky  for  the  complainant,  moved,  on 
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the  foundation  of  the  sheriflPs  return  to  the  attachment, 
for  a  commission  of  sequestration,  to  be  directed  to  the 
sheriff,  commanding  him  to  sequester  the  goods,  chattels, 
effects,  moneys  and  personal  estate  of  the  defendant, 
Thomas  Phillips,  in  New  Castle  county,  and  all  moneys 
and  debts  due  and  owing  to  the  said  Phillips,  from  all  and 
every  person  whatsoever,  until  the  said  Phillips  should 
perform  the  decree  and  clear  his  contempt,  &c.  The  mo- 
tion was  also  for  an  order  to  sell  the  real  estate  of  said 
Thomas  Phillips. 

McLane  and  Bead^  Jr.j  for  the  defendant,  objected. 

The  writ  of  attachment  issued  improvidently.  The  de- 
cree was  conditional,  thit  the  money  should  be  paid  with- 
in two  months,  or  that  an  attachment  should  issue.  There 
is  nothing  to  show  that  the  money  was  not  paid.  An  affi- 
davit of  the  non-performance  of  the  decree  should  have 
been  made  before  the  attachment  was  taken  out.  Such  is 
the  English  practice.  The  affidavit  should  be  filed  in  all 
cases,  except  when  it  appears  by  the  record  that  the  party 
has  not  done  the  act  required,  as  in  the  case  of  an  attach- 
ment, for  want  of  an  answer  ;  so,  where  according  to  the 
rule  of  court  an  attachment  is  awarded  unconditionally,  it 
goes  of  course,  agreeably  to  the  order  ;  for  nothing  is  to 
be  done,  and  consequently  no  affidavit  is  required  of  non- 
performance. But  when  the  attachment  is  issued  for  the 
non-performance  of  the  decree,  it  should  appear  by  affida- 
vit that  the  decree  has  not  been  performed  ;  for  then  the 
non-payment  of  the  money  does  not  appear  on  the  record. 
The  affidavit  is  not  merely  a  part  of  the  proceeding,  but  is 
the  ground  of  it ;  and  it  is  therefore  essential  in  all  cases 
where  an  exception  does  not  arise  upon  the  record.  The 
consequence  of  this  defect  of  proceeding  is,  that  the  at- 
tachment and  the  return  are  void,  and  the  defendant  is  not 
in  contempt. 
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Sogers  and  Blacky  for  the  complainant,  contended  that 
the  practice  had  been  different;  that  it  had  not  been  uenal, 
where  attachments  ha<i  been  taken  out  for  the  non-per- 
formance of  decrees,  to  make  an  affidavit ;  that  the  rule 
of  this  Court  did  not  require  an  affidavit,  but  had  declared 
that  in  case  of  non -performance,  according  to  the  terms 
of  a  decree,  an  attachment  might  be  taken  out  without  any 
other  previous  proceeding. 

Mclxmej  in  reply,  said  that  the  rule  referred  to  did  not 
mean  to  dispense  with  the  affidavit,  but  with  all  other 
process.  The  affidavit  is  not  process,  but  is  the  ground  of 
the  attachment;  and  it  is  not  included  in  the  expression 
"without  any  other  previous  proceeding/* 

Thb  Chang  bllor  was  of  opinion  that  the  attachment 
was  not  improvidently  issued  under  the  practice  of  the 
Court ;  but  he  did  not  consider  the  issuing  of  the  attach- 
ment and  the  return  of  non  est  as  alone  laying  a  sufficient 
ground  for  an  order  to  sell  the  defendant's  real  estate  in 
satisfaction  of  the  decree.  The  order,  therefore,  was  not 
granted  on  the  present  motion.* 

On  the  next  day  an  affidavit  was  filed  by  the  complain- 
ant, and  also  one  by  the  sheriff  of  New  Castle  county, 
David  C.  Wilson, — the  two  together  shewing  that  the  de- 
fendant was  much  involved  in  debt,  that  his  personal 
estate  was  under  execution  to  an  amount  greatly  exceed- 
ing its  value,  that  his  real  estate  was  largely  encumbered 
by  liens,  that  he  had  absconded  from  the  State,  that  noth- 
ing had  been  paid  toward  satisfaction  of  this  decree,  and 
that  by  no  other  mode  could  the  complainant  obtain  satis- 
faction but  by  a  sale  of  the  defendant's  real  estate.     The 

*Thi8  view  of  the  Chancellor  is  gathered  very  clearly  from  the  course  of 
proceeding  actually  taken  in  this  canse.  as  shewn  by  the  record.   His  man 
nscript  note  of  the  case  is,  from  some  cause,  left  incomplete.    The  argu- 
ment of  counsel  is  given  and  the  Chancellor's  opinion  is  commenced,  bui 
left  unfinished. 
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Chancellor,  upon  a  motion  supported  by  these  affidavits, 
made  an  order  for  the  sale  of  the  real  estate  of  the  de- 
fendant by  the  sheriff.  The  sale  was  made,  and  the  same 
being  returned  and  confirmed,  the  proceeds  were  brought 
into  Court  and  applied,  under  the  order  of  the  Chancel- 
lor, to  the  liens,  according  to  their  priority. 


George  E.  Hall, 

vs. 

David  Greenly,  Elisha  E.  Greenly,  John  P.  Greenly, 
and  Elisha  Evans. 

Su8$€x,  July  T,  1824. 

A  voluntary  deed  was  made  by  a  &ther  conveying  to  his  two  sons,  who 
were  minors,  certain  land,  which  was  afterwards  sold  by  the  sheriff  in 
execution  of  judgments  against  the  father,  recovered  subsequently  to 
the  deed  but  for  debts  contracted  prior  to  it.  Under  the  special  t\r- 
cumstances  of  the  case,  the  Court  refused  to  set  aside  the  deed  for  the 
relief  of  a  purchaser  of  the  land  deriving  title  under  the  sheriff's  saJe. 

In  cases  of  this  nature  the  Court,  in  granting  relief,  will  only  set  aside  the 
deed  impeached.  It  will  not  decree  a  delivery  of  possession  to  the 
purchaser,  nor  an  account  of  the  rents  and  profits. 

Bill  to  set  aside  a  gonvbyanoe  for  fraud  on  credi- 
tors.— This  bill  was  filed  under  the  following  circum. 
stances.  David  Greenly,  by  deed  dated  the  19th  of  Jan- 
uary, 1819,  conveyed  certain  real  estate,  of  which  he  was 
seized,  to  his  two  sons,  Elisha  E.  Greenly  and  John  P. 
Greenly,  their  heirs  and  assigns,  for  the  consideration,  as 
expressed  in  the  deed, "  of  the  sum  of  f  1000.00,  good  and 
"  lawful  money  of  the  State  of  Delaware,  to  him  in  hand 
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"  paid  by  Elisha  Evans  for  the  said  Elisha  E.  Qreenly  and 
"  John  P.  Greenly,  and  the  regard  he  had  for  them,  and 
"  many  other  good  reasons  known  only  to  himself,"  the 
said  David  Greenly.  By  the  terms  of  the  deed  there  was 
reserved  to  the  said  David  Greenly  the  use  of  the  land 
conveyed,  as  long  as  he  should  occupy  it  himself;  with 
thia  proviso,  that  he  should  raise  and  school  his  children 
without  any  charge  or  expense  to  them.  The  grantees  in 
the  deed  were,  at  the  date  of  it,  infants  under  the  age  of 
twenty-one  years.  The  grantor,  David  Greenly,  continued 
after  the  conveyance  to  reside  on  the  land  as  before,  with 
his  family,  of  whom  the  grantees,  his  sons,  formed  a  part 
At  the  time  of  making  the  conveyance  before  men- 
tioned, David  Greenly  was  indebted  to  sundry  persons. 
Among  others,  he  was  indebted  to  John  Houston  in  nine 
single  bills,  dated  the  15th  of  August,  1817,  amounting  in 
the  whole  to  about  f  267.  Judgments  were  recovered  by 
Houston  on  these  single  bills  before  a  Justice  of  the 
Peace,  after  which  he  assigned  four  of  the  judgments  to 
James  Huffington ;  and  for  the  others  Greenly  gave  to 
Houston  a  single  bill,  dated  the  17th  of  October,  1820, 
for  the  sum  of  f  174.90,  with  a  warrant  of  attorney  for  the 
confession  of  judgment  thereto  annexed.  A  judgment  on 
this  single  bill  to  John  Houston  was  entered  in  the  Court 
of  Common  Pleas.  At  the  same  time  James  Huffington 
took  from  Greenly,  for  the  four  judgments  before  the 
Justice  which  Houston  had  assigned  to  him,  a  single  bill 
for  the  sum  of  $133.16,  with  a  warrant  of  attorney  for  the 
confession  of  judgment ;  and  a  judgment  on  this  single 
bill  to  James  Huffington  was  also  entered  in  the  Court  of 
Common  Pleas.  At  the  time  of  making  the  before  men- 
tioned conveyance,  David  Greenly  was  also  indebted  to 
Edward  Huffington  and  William  Huffington,  in  a  promis- 
sory note  for  $200.00,  dated  the  23rd  of  December,  1818, 
on  which  note  a  judgment  was  recovered  against  David 
Greenly  in  the  Court  of  Common  Pleas,  at  the  October 
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Term,  1820,  for  f  2^4.00.  The  latter  judgment  was  for  the 
use  of  Daniel  Cannon.  Writs  of  fieri  facias  were  issued 
upon  the  judgment  of  James  Huffington  against  Greenly, 
and  upon  the  judgment  of  Edward  and  William  Huffington 
for  the  use  of  Cannon.  The  land  conveyed  by  the  before 
mentioned  deed  was  levied  upon,  and  afterwards  on  the 
4th  of  March,  1828,  under  further  process  of  execution, 
was  sold  by  the  sheriflp  at  public  sale,  and  purchased  by 
David  Robinson  for  the  sum  of  $510.00  The  sale,  being 
returned  to  the  Court,  at  the  April  Term,.  1828,  was  con- 
firmed, and  a  deed  was  executed  by  the  sheriff  conveying  to 
Robinson  the  interest  of  Greenly  in  the  land.  Afterwards 
David  Robinson,  by  deed  dated  the  6th  of  June,  1823,  con- 
veyed the  premises  to  the  complainant. 

The  bill  set  forth  the  facts  above  stated  and  alleged  that 
the  deed  from  Greenly  to  his  two  sons,  who  were  minors, 
was  a  voluntary  conveyance,  without  any  valuable  consid- 
eration, and  was  fraudulent  and  void  as  against  the  credi- 
tors of  Greenly,  and  as  against  David  Robinson  and  the 
complainant,  who  were  bona  fide  purchasers  of  the  prem- 
ises, under  David  Greenly,  for  a  valuable  consideration. 
The  bill  further  alleged  that  the  execution  and  existence 
of  the  deed  were  concealed  from  the  creditors  for  the  pur- 
pose of  defrauding  them  ;  that  the  said  John  Houston  and 
James  Huffington  had  released  the  judgments  recovered 
before  the  Justice  of  the  Peace  for  the  express  purpose  of 
obtaining  such  judgments  as  would  be  a  lien  upon  the 
land  of  David  Greenly ;  and  that  the  said  Greenly  had 
continued  to  hold  the  land,  after  the  conveyance  of  the 
same  to  his  two  sons,  for  his  own  use  and  benefit. 
The  bill  charged  the  defendant,  Elisha  Evans,  who  was 
Greenly 's  father-in-law  and  by  whom  the  deed  was  drawn, 
to  be  a  confederate  in  the  fraud.  The  prayer  of  the  bill 
was  that  the  deed  should  be  declared  void  and  be  decreed 
to  be  delivered  up  to  the  complainant  to  be  cancelled ; 
that  the  grantees  therein,  Elisha  E.  Greenly  and  John  P. 


Digitized  by 


Google 


Hall  v.  Grbbnly,  bt  al.  277 

statement  of  the  case. 

Greenly,  might  be  compelled  to  execute  and  deliver  to  the 
complainant  a  conveyance  of  the  land  in  controversy,  and 
that  possession  thereof  might  be  delivered  to  the  com- 
plainant; that  until  such  delivery  should  be  made  a 
receiver  of  the  rents  and  profits  might  be  appointed  by 
the  Court ;  that  the  defendant  Greenly  might  be  restrained 
from  assigning  a  lease  he  had  made  of  part  of  the  premises 
to  one  James  Walker ;  and  that  the  defendants  might  be 
decreed  to  come  to  an  account  with  the  complainant  for 
the  rents  and  profits  of  said  land  and  premises ;  and  for 
further  relief. 

The  answer  of  the  defendants  admitted  the  conveyance 
by  David  Greenly  to  his  two  minor  sons,  Elisha  P.  Greenly 
and  John  P  Greenly,  of  the  lands  and  premises  in  con- 
troversy, at  the  time  and  in  the  manner  alleged  in  the  bill. 
It  also  admitted  the  recovery  of  the  several  judgments 
against  David  Greenly ,(  as  set  forth  in  the  bill,)  by  John 
Houston,  by  James  Huflington,  and  by  Edward  and 
William  Huffington,  for  the  use  of  Daniel  Cannon;  and 
that  writs  oi fieri  facias  were  issued  upon  the  judgments  of 
James  Huffington  and  of  Edward  and  William  Huffington 
for  the  use  of  Daniel  Cannon, — in  execution  of  which  writs 
the  lands  and  premises  conveyed  by  David  Greenly  to  his 
two  sons  had  been  levied  upon  and  sold,  and  afterwards 
conveyed  by  the  sheriff  to  David  Robinson ;  also,  that  the 
same  lands  and  premises  were  sold  and  convoyed  by 
Robinson  to  the  complainant.  The  answer  alleged,  by 
way  of  defence,  that  David  Greenly  had  been  a  weak- 
minded  and  illiterate  man,  addicted  to  habits  of  intemper- 
ance, easy  to  be  imposed  upon,  and  every  way  unfit  for 
business ;  that  he  had  contracted  sundry  debts,  without 
any  adequate  compensation,  to  persons  who  had  taken 
advantage  of  his  weakness ;  that  his  affairs  having  become 
much  involved,  and  he  being  unfit  to  manage  them,  the 
defendant,  Elisha  Evans,  who  was  Greeuly's  father-in-law, 
had  been  obliged  to  devote  much  time  and  labor,  and  to 
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expend  considerable  sums  of  money,  on  Greenly's  account; 
that  he  had  determined  to  make  this  a  ground  for  requir- 
ing, on  the  part  of  Greenly,  a  fair  provision  for  his  children, 
so  that  they  might  not  be  reduced  by  his  incompetence  to 
beggary ;  that,  in  satisfaction  of  the  said  claim  of  Elisha 
Evans,  the  defendant  Qreenly,  together  with  his  wife,  by 
a  deed  dated  the  10th  of  November,  1817,  conveyed  to 
Elisha  Evans  and  his  wife,  the  lands  and  premises  in  con- 
troversy, to  hold  the  same  for  their  joint  lives  and  the  life 
of  the  survivor;  that  immediately  after  such  conveyance 
Elisha  Evans  went  into  and  continued  in  possession  of  the 
premises,  lived  upon  them,  and  was  assessed  and  paid  the 
taxes  for  them  :  that  the  same  were  known  and  considered 
in  the  neighborhood  as  having  been  purchased  by  Evans  ; 
that  some  time  after  this,  about  the  month  of  January, 
1819,  Evans,  at  the  instance  of  Greenly's  wife,  who  was 
then  sick,  proposed  to  Greenly  that  he,  Evans,  together 
with  his  wife,  would  release  the  interest  which  had  pre- 
viously been  conveyed  to  them  in  the  lands  in  controversy, 
provided^  that  he,  Greenly,  would  thereupon  settle  the  said 
land  upon  his  children  ;  that  this  proposition  was  assented 
to  by  Greenly,  and  as  the  deed  previously  made  to  Evans 
had  not  been  recorded,  it  was  determined  to  carry  the 
arrangement  into  effect  by  a  deed  directly  from  Greenly  to 
the  children, — in  pursuance  of  which  agreement  the  deed 
from  Greenly  to  his  children,  referred  to  in  the  bill,  was 
executed.  The  answer  further  alleged,  that  although  the 
deeds  before  mentioned  were  not  recorded,  their  existence 
and  objects  were,  immediately  after  their  execution,  known 
to  the  persons  interested  in  the  notes,  bills,  judgment  sand 
executions,  the  sale  by  the  sheriff  and  the  deed  from  him, 
mentioned  and  set  forth  in  the  bill ;  that  the  lands  were 
sold  by  the  sheriff  at  a  very  great  sacrifice ;  that  Robinson, 
the  purchaser,  expressed  his  willingness  at  the  time  of  the 
purchase  to  hold  them  for  the  payment  of  his  debt  out  of 
the  rents  and  profits  and  afterwards  to  re-convey  them  to 
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Greenly ;  that  the  complaiDant,  to  whom  Robinaon  had 
conveyed  his  interest  in  the  lands,  purchased  them  subject 
to  an  agreement  by  Robinson  to  refund  the  purchase 
money  to  the  complainant,  should  his  title  under  Robinson's 
deed  prove  to  be  defective.  The  answer  further  alleged 
that  the  single  bill  of  Edward  and  William  Huffington,  to 
satisfy  the  judgment  upon  which  the  sheriffs  sale  was  in 
part  made,  was  fraudulently  obtained  from  Greenly,  he 
having  given  it  as  the  consideration  for  a  tract  of  land  sold 
to  him  by  one  Isaac  Green,  which  was  afterwards  taken  in 
execution  and  sold  for  the  debts  of  Green,  notwithstanding 
that  the  Huffingtons  had  assured  Greenly  at  the  time  he 
purchased  the  said  tract  that  there  were  no  liens  against  it. 
The  answer  did  not  impeach  the  judgment  of  James 
Huffington,  the  other  judgment  in  execution  of  which  the 
lands  had  been  sold  by  the  sheriff;  but  it  alleged  that 
James  Houston  was  informed  by  Elisha  Evans  of  the 
arrangement  for  securing  the  land  in  controversy  to 
Greenly^s  children, and  that  he  expressed  his  approval  of  it 
and  advised  that  it  should  be  made.  The  answer  sub- 
mitted that  under  all  the  circumstances,  considering  the 
ignorance  and  incapacity  of  Greenly  for  business,  the 
advantages  which  had  been  taken  of  his  condition,  and 
the  great  sacrifice  made  of  the  property  by  the  sheriffs 
sale,  the  Court  ought  not  to  interfere  to  deprive  the 
defendants,  the  sons  of  Greenly,  oftheir  legal  right;  or  that 
if  the  Court  should  see  fit  to  declare  the  deed  from  Greenly 
to  his  sons  to  be  void,  such  decree  ought  to  be  only  upon 
condition  that  the  lands  should  be  again  exposed  to  sale, 
free  from  the  embarrassments  of  the  former  sale  and  with 
a  better  opportunity  to  all  concerned  to  protect  their 
respective  interests  in  the  premises.  And  the  answer 
utterly  denied  that  the  deed  from  Greenly  to  his  sons  was 
a  voluntary  deed,  or  that  it  was  made  with  any  fraudulent 
purpose  whatever ;  but,  on  the  contrary,  alleged  that  its  ob- 
ject was  solely  to  protect  Greenly  from  imposition  and 
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fraod  practiced  by  others  upon  his  ignorance  and  incapa^ 
city, — ^in  which  practices  the  answer  charged  that  the  com- 
plainant had  been  himself  concerned. 

Issues  were  joined  and  depositions  taken  by  both  par- 
ties. The  cause  came  before  the  Chancellor,  at  the  July 
Term,  1824,  for  a  hearing  upon  the  bill,  answer,  exhibits 
and  depositions. 

Bobinson  and  Ooapery  for  the  complainant. 

This  was  a  voluntary  conveyance  by  David  Greenly  to 
his  children,  he  being  at  the  time  in  failing  circumstances 
and  indebted  to  sundry  persons,  among  whom  were  the 
Huffingtons,  the  creditors  under  whose  judgments  the 
present  complainant  derives  title.  Such  a  conveyance  is 
void  upon  settled  principles.  A  voluntary  conveyance, 
made  by  a  party  at  the  time  indebted,  is  presumed  to  be 
fraudulent  as  against  the  previously  existing  creditors. 
Even  subsequent  creditors  may  impeach  such  a  settlement 
on  account  of  prior  indebtedness.  8  Johns.  Ch.  R.  606  : 
2  Johns.  Ch.  22.  48  :  1  Atk.  93  :  2  Bro.  Ch.  R.  90  :  2  Ves. 
i»-.  11  :  5  Ves.  Jr.  387  :  3  P.  Wms.  288 :  2  Ves.  Sr.  619- 
620  :  GowpeVy  434. 

The  purchaser  under  a  judgment  is  entitled  to  stand  iti 
the  place  of  the  judgment  creditor  against  a  fraudulent 
conveyance.  The  statute  against  fraudulent  conveyancing 
protects  the  judgment  creditor,  and  the  purchaser  is  pro- 
tected by  the  judgment.  2  Johns.  Ch.  R.  49.  It  matters 
not  whether  the  complainant,  or  those  under  whom  he 
claims,  had  notice.  A  voluntary  conveyance  is  fraudulent 
and  void  against  a  purchaser,  though  he  had  notice  of  it. 
Sagdm  on  Vendors,  464  :  2  Bro.  Ch.  R.  148  :  4  B.^P.  832 : 
2  Taunt.  82  :  9  Uast  59,  63 :  1  Johns.  Ch.  R.  270.  The 
case  does  not  rest  on  presumptive  fraud  only.  There  are 
strong  circumstances  showing  actual  fraud,  i.  e.  a  delib- 
erate purpose  to  defeat  creditors.    There  is  no  proof  that 
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Evans  paid  any  consideration.  He  was  always  embar- 
rassed and  not  able  to  pay.  Tbe  deed  on  its  face  bears 
evidence  of  its  design.  Besides  the  money  consideration 
($1,000.00)  it  purports  to  be  made  upon  considerations 
best  known  to  the  grantor.  It  contains  the  unusual  clause 
reserving  to  him  a  continued  possession,  provided  he 
should  raise  his  own  children.  The  deed  was  followed  by 
no  change  of  possession.  It  was  not  recorded  for  two 
or  three  years,  but  was  kept' in  Evans'  pocket.  All  these 
circumstances  show  it  to  have  been  a  contrivance  by  which 
Greenly  should  continue  in  possession,  take  the  profits, 
and  prevent  his  creditors  from  selling. 

With  respect  to  the  alleged  want  of  consideration  for 
tbe  note  given  to  the  Huffingtons  and  On  which  a  judg- 
ment against  Greenly  was  recovered,  being  one  of  the 
judgments  under  which  the  land  was  sold,  it  does  not  ap- 
pear that  Greenly  ever  complained  of  this  debt.  He  filed 
no  bill  for  relief  against  it,  but  permitted  the  land  to  be 
sold  under  the  judgment.  He  cannot  now,  on  thatground, 
impeach  the  title  of  a  bona  fde  purchaser  under  the  sale. 
With  respect  to  the  allegation  that  James  Hufiingtpn,  the 
other  judgment  creditor,  advised  this  conveyance,  there  is 
no  proof  of  it.     His  testimony  is  to  the  contrary. 

WeZfe,  for  the  defendants. 

This  case  is  addressed  to  the  sound  discretion  of  the 
Court,  to  be  determined  by  considering  all  its  circum- 
stances. The  general  principle  that  governs  it  is,  that  a 
party  seeking  to  set  aside  a  voluntary  conveyance  must 
show  an  equity  entitling  him  to  call  upon  the  Court  for 
relief.  Now  this  land  was  sold  to  satisfy  two  debts.  One 
of  these  was  the  note  to  the  Huflingtons,  given  by  Greenly 
for  the  lot  purchased  from  Jesse  Green.  This  lot  was 
afterwards  sold  under  a  prior  judgment  against  Green,  so 
that  the  consideration  for  the  note  failed.  The  transaction 
was  a  fraud,  with  which  the  Hufiingtons  were  connected. 
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They  could  have  no  equity  to  set  aside  the  deed  in  contro- 
versy, and  none  can  be  derived  under  them.  The  other 
judgment  creditor,  for  whose  debt  the  land  was  sold,  ad- 
vised and  consented  to  the  settlement  upon  Greenly's 
children.  So  the  answer  of  the  defendants  alleges  and 
there  is  no  testimony  to  controvert  it.  No  equity  then  to 
avoid  this  deed  can  be  set  up  under  James  Huffington. 
But  again,  even  waiving  our  objection  that  Huffington 
advised  this  conveyance  and  conceding  that  he  could  have 
enforced  his  judgment  against  the  land,  still  it  does  not 
appear  that  the  land  could  have  been  condemned  and  sold 
under  his  judgment  alone,  excluding  the  fraudulent  debt  of 
the  two  Huffingtons.  Now,  whatever  objections  would 
lie  against  the  equity  of  the  judgment  creditors  to  be  re- 
lieved against  this  deed,  they  are  good  against  the  pur- 
chaser ;  for  if  the  purchaser  is  to  be  protected  under  the 
rights  of  the  creditors  he  must  be  liable  to  their  disabili- 
ties and  be  affected  by  their  want  of  equity. 

So  far,  I  have  treated  this  deed  as  if  it  were  a  voluntary 
conveyance.  But  it  was  not  such.  There  was  a  prior 
deed  from  Greenly  to  Evans  and  wife  for  a  valuable  con- 
sideration from  Evans.  That  was  a  bona  Jide  transaction. 
By  that  deed  Evans  and  wife  acquired  a  life  estate  in  the 
land,  which  estate  they  surrendered  in  consideration  of 
the  settlement  made  upon  the  children  of  Greenly. 

Ridgely,  Chanobllor. — If  I  intended  to  make  a  final 
decision  as  to  the  rights  of  the  parties  in  this  cause,  I 
would  minutely  examine  and  discuss  the  exhibits,  proofs 
and  arguments  of  the  counsel  respectively,  and  deliver  my 
opinion  upon  the  various  matters  which  have  been  given 
in  evidence ;  but  I  shall  not  do  so,  because  I  do  not  mean 
to  prejudice  either  party  by  any  thing  which  I  shall  say, 
except  so  far  as  it  may  be  necessary  to  explain  the  course 
which  I  am  about  to  pursue. 

This  is  a  kind  of  ejectment  cause.  The  complainant 
prays  that  the  indenture   made  by  David   Greenly   to 
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Elisha  E.  Greenly  and  John  P.  Greenly,  his  eons,  on  the 
19th  of  January,  1819,  may  be  declared  fraudulent  and 
void,  and  may  be  cancelled  and  delivered  up  to  the  com- 
plainant; and  that  the  grantees  in  that  deed  may  be  com- 
pelled to  convey  said  land  to  the  complainant ;  and  that 
the  said  land  maybe  delivered  to  complainant;  and  in  the 
meantime  that  a  receiver  be  appointed  to  receive  the  rents 
and  profits ;  and  that  said  Greenly  may  be  restrained  from 
assigning  a  lease  made  to  James  Walker;  and  that  the 
defendants  may  be  decreed  to  account  for  the  rents  and 
profits ;  and  for  general  relief. 

Now  the  utmost  length  that  this  Court  would  go  in 
granting  relief  would  be  merely  to  act  on  the  deed  of  the 
19th  of  January,  1819,  For  as  to  the  possession,  and  the 
rents  and  profits,  that  is,  the  mesne  profits,  the  complainant 
has  the  same  remedy  which  all  persons  have  where  land  is 
withheld  from  the  proper  owner.  Such  owner  may,  at  law, 
recover  the  possession;  and  in  an  action  for  the  mesne 
profits  he  may  recover  the  rents  and  profits. 

And  as  to  the  deed, — if  it  is  fraudulent,  the  complainant 
can  recover  at  law,  if  he  is  entitled  to  recover;  for  fraud, 
in  such  a  case  as  this,  is  as  much  within  the  jurisdiction 
of  a  court  of  law  as  within  the  jurisdiction  of  this  Court. 
This  is  one  of  my  reasons  for  not  deciding  the  matter  here. 

Another  objection  to  relief  is,  that  the  debts  of  the 
Huflingtons,  and  of  Isaac  Green,  do  not  present  a  case  so 
pure  as  to  entitle  them  to  favor  in  this  Court.  They  essen- 
tially operated  in  the  sale  of  the  land. 

I  do  not  intend  to  justify  the  deed  made  by  Greenly  to 
his  sons.  But,under  all  the  circumstances,  the  complainant 
must  be  left  to  his  remedy  at  law.  There,  he  may  have  a 
complete  relief,  according  to  the  merits  of  his  case.  Here, 
it  could  be  only  partial ;  for  neither  the  possession  nor  an 
account  for  the  rents  and  profits  could  be  decreed  him. 

The  bill  must  be  dismissed,  without  prejudice  to  either 
party  at  law,  and  each  party  must  pay  his  own  costs. 
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St.  Jambs'  Church, 

vs.     . 

James  Walker,  administrator,  c.  t  a.,  of  Samuel  Walker, 

deceased. 

New  CoMOe,   April  T.  1825. 

A  oancupative  will,  made  accordiog  to  the  law  of  the  testator's  domicil  at 
the  time  of  his  death,  will  pass  personal  estate  situated  in  a  foreign 
State  or  country,  although  not  executed  according  to  the  formalities 
required  by  the  laws  of  that  State  or  country. 

But,  to  gife  effect,  in  Delaware,  to  a  foreign  nuncupative  will,  a  probate 
thereof  must  be  made  in  the  county  where  the  personal  property  is 
situated, — the  formalities  of  such  probate  to  be  according  to  the  law  of 
the  domicil  of  the  testator,  and  not  such  as  are  required  by  the  statute 
of  this  State. 

In  the  present  case,  a  nuncupative  will  executed  in  the  State  of  Pennsyl- 
vania, according  to  the  laws  of  that  State,  but  not  proved  in  this 
State,  held  not  sufficient  to  pass  a  legacy  to  a  religious  corporation 
within  this  State,  to  bd  paid  out  of  assets  situates  in  this  State* 

The  paper  signed  by  the  witnesses  and  produced  as  a  nuncupative  will  in 
this  case,  heid  not  sufficient  to  be  admitted  to  probate  as  such,  because 
the  words  spoken  by  the  decedent  did  not  show  an  animus  teetandij — 
also,  because  it  did  not  appear  that  the  persons  signing  the  paper  were 
desired  by  the  testator  to  attest  ic  as  his  will. 

Bill  for  a  Legacy. — ^Nuncupative  Will. — The  com- 
plainant was  a  religious  society,  duly  incorporated  under 
the  laws  of  the  State  of  Delaware,  by  the  name  of  "  St. 
James'  Church,"  and  had  the  legal  capacity  to  take  by 
gift,  devise,  bequest,  &c.  Samuel  Walker,  a  member  of 
the  congregation,  residing  in  Chester  County  in  the  State 
of  Pennsylvania,  on  the  7th  of  November,  1821,  made  a 
nuncupative  will,  in  the  presence  of  three  witnesses,  and 
thereby  bequeathed  to  the  complainant  a  legacy  of  four 
hundred  dollars.    Walker  died  on  the  same  day,  in  Chester 
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Coanty  aforesaid,  and  on  the  llth  of  November  following, 
the  witnesses  to  the  nuncupative  will  reduced  the  same  to 
writing. 

The  will  was  proved,  in  due  form  of  law,  on  the  10th  of 
December,  1821,  before  the  Register  of  Wills  for  Chester 
County ;  and  letters  of  administration  cum  testamento  annexo 
were  granted  to  James  Walker,  who  thereupon  took  upon 
himself  the  execution  of  the  will. 

The  testator,  Samuel  Walker,  died  possessed  of  a  con- 
siderable personal  estate,  which,  at  the  time  of  his  decease, 
was  in  New  Castle  County,  Delaware.  The  administrator, 
James  Walker,  also  took  letters  of  administration  from  the 
Register  of  Wills  for  New  Castle  County.  No  probate  of 
the  will  was  made  in  New  Castle  County;  but  adminis- 
tration was  granted  upon  the  filing  of  a  copy  of  the  probate 
made  in  Pennsylvania. 

The  bill  set  forth  the  above  stated  facts,  alleging  that 
the  will  contained  a  good  and  valid  bequest  of  the  said  sum 
of  four  hundred  dollars  to  the  complainant,  and  that  the 
testator  died  possessed  of  assets  to  pay  his  funeral  expenses, 
debts,  and  the  said  legacy.  It  prayed  for  an  account  of 
the  estate,  and  that  the  administrator  should  be  decreed  to 
pay  the  legacy,  according  to  the  bequest  contained  in  the 
nuncupative  will. 

Annexed  to  the  bill  was  a  copy  of  the  nuncupative  will, 
certified  on  the  13th  of  May,  1824,  under  the  hand  and  seal 
of  office  of  D.  Heister,  Register  of  Wills  for  Chester 
County,  as  follows  : 

"  We,  the  undersigned,  are  ready  and  willing  to  depose 
to  the  following  facts.  We,  John  Mclntire,  James  Walker 
and  Thomas  Kay,  being  in  the  house  of  James  Walker, 
and  by  the  bed-side  of  Samuel  Walker,  now  deceased, 
on  the  seventh  day  of  this  instant,  ( November,  1821,)  the 
above  named  John  Mclntire,  asked  the  above  named 
Samuel  Walker,  (now  deceased,) — 'Samuel  do  you  know 
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this  man  Y  to  which  he  replied ;  '  not  without  it  ia 
Thomas  Kay.*  The  now  deceased  then  observed,  *  I 
wish  to  leave  a  certain  sum  to  that  church.'  The  above 
named  John  Mclntire  then  asked ;  ^  to  what  church  Y 
He  replied,  *  to  St.  James'  Church,  the  church  I  belong 
to.'     He  was  then   asked,   *  what  sum  ?'  he   answered, 

*  three  or  four  hundred  dollars.'     He    was   then    asked, 

*  which  of  those  sums  V  He  replied,  '  four  hundred  dol- 
lars,— not  to  exceed  four  hundred  dollars.'  That  these 
declarations  were  made  by  the  above  named  Samuel 
Walker,  while  in  his  right  mind,  we  are  fully  satisfied. 

As  witness  our  hands  and  seals,  this  eleventh  day  of 
November,  in  the  year  of  our  Lord,  one  thousand  eight 
hundred  and  twenty-one." 

(Sis&ed,) 

John  McIntirb, 

Thomas  Kay, 

James  Walker,  (Tanner.) 

Chester  County,  ss. 

Be  it  remembered,  that  on  the  tenth 
day  of  December,  A.  D.  1821,  personally  appeared  John 
Mclntire,  Thomas  Kay,  and  James  Walker,  (tanner,)  be- 
fore the  subscriber,  being  Register  for  the  probate  of 
wills  and  granting  letters  of  administration  in  and  for 
the  said  county,  in  the  commonwealth  of  P  nnsylvania, 
who,  being  duly  sworn  according  to  law,  do  say,  that  they 
were  personally  present  with  Samuel  Walker  at  the  time 
of  his  last  sickness^  and  that  about  six  hours  before  his 
decease  they  did,  each  of  them  respectively,  hear  the 
said  Samuel  Walker  pronounce  and  utter  the  words  here- 
unto annexed,  purporting  to  be  the  last  will  and  testament 
(in  the  nature  ot  a  nuncupative  will)  of  the  said  Samuel 
Walker,  and  the  said  words  to  have  been  spoken  by  him 
on  the  seventh  day  of  November,  A.  D.,  1821,  at  the 
house  of  James  Walker,  where  the  deceased  had  resided 
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about  eight  or  nine  years,  and  the  same  words  were  com- 
mitted to  writing,  within  four  days  after  they  were  uttered, 
and  to  which  their  names  are  respectively  aflSxed ;  and  that 
the  words  contained  in  the  annexed  paper  were  all  the 
words  made  use  of  by  the  said  Samuel  Walker  relative 
to  the  disposal  of  his  estate  and  property,  and  that  at  the 
time  he  pronounced  them  he  was  of  a  sound,  disposing 
mind  and  memory,  and  every  way  capable  of  making  a 
will,  as  they  verily  believe. 

(Sisned.) 

Sworn  and  subscribed  this  loih  i  Jno.  McIntirB, 

day  of  December,  1S21,  be/ore  \  ThOMAS  Kay, 

D.  Heistbr,  Reg'r.  James  Walker,  (Tanner.) 

Be  it  remembered,  that  on  the  tenth  day  of  December, 
A.  D.,  1821,  the  last  will  and  testament  (nuncupative)  of 
Samuel  Walker  was  proved  and  approved,  in  due  form  of 
law,  and  letters  of  administration  eum  testammto  annexo^ 
were  granted  to  James  Walker,  who  was  solemnly  sworn 
to  exhibit  a  true  and  perfect  inventory  of  the  deceased's 
estate  into  the  Register's  office,  at  West  Chester,  on  or 
before  the  tenth  day  of  January  next,  and  to  settle  the 
account  of  his  administration  within  one  year  from  this 
time,  or  when  thereunto  legally  required. 

Given  under  my  hand  and  the  seal  of  said  office. 

D.  Heistbr,  Reg*r. 

The  answer  of  the  defendant  admitted  that  the  com- 
plainant had  been  duly  incorporated  under  the  laws  of 
the  State  of  Delaware,  as  in  the  bill  alleged.  It  also  ad- 
mitted the  facts  set  forth  in  the  bill  touching  the  death  of 
Samuel  Walker  in  Chester  county,  Pennsylvania,  and 
the  making  by  him  of  a  certain  will,  in  the  nature  of  a 
nuncupative  will,  the  probate  of  the  same,  and  the  grant- 
ing of  letters  of  administration  to  the  defendant,  both  in 
Chester  county,  Pennsylvania,  and  in  New  Castle  county. 
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Delaware.  The  answer  further  admitted  that  the  testator 
died  possessed  of  personal  property  in  New  Castle  county, 
but  alleged  that  the  defendant  was  unable  to  set  out  the 
amount  thereof,  inasmuch  as  a  large  part  consisted  of 
outstanding  debts,and  other  parts  thereof  were  dependent, 
for  their  recovery,  upon  the  result  of  a  suit,  now  de- 
pending, which  had  been  instituted  by  the  defendant. 
And,  for  greater  certainty  as  to  the  contents  of  said 
will,  the  defendant  referred  to  the  copy  thereof  annexed 
to  the  complainant's  bill.  But  whether  the  said  paper, 
purporting  to  be  a  will,  was  a  good  nuncupative  will, 
under  the  law  of  this  State,  and  whether  the  bequest 
therein  contained  was  good  and  valid  in  law  and  available 
for  the  complainant,  the  defendant  did  not  know,  but 
craved  the  direction  of  the  Court  as  to  the  same. 

The  cause  was  submitted  to  the  Chancellor,  at  the  April 
Term,  1825,  upon  the  bill  and  answer,  without  the  taking 
of  proofs,  and  without  argument, 

Rogers^  for  the  complainant. 
Read^  Jr.^  for  the  defendant 

RiDQBLY,  Chancellor. — It  appears  that  Samuel  Walker^ 
the  testator,  at  the  time  when  the  said  nuncupative  will 
was  made,  resided  in  Pennsylvania,  at  the  house  of  James 
Walker,  where  he  had  resided  about  eight  or  nine  years. 
The  words  were  spoken  in  his  last  sickness,  about  six 
hours  before  his  death,  and  were  committed  to  writing 
within  four  days  after  they  were  uttered.  The  will  was 
proved  in  Chester  county,  in  the  State  of  Pennsylvania, 
according  to  the  certificate  of  D.  Hiester,  Register  for  the 
probate  of  wills  in  that  county. 

The  State  of  Pennsylvania  being  the  domicil  of  the 
testator  at  the  time  of  his  death,  and  for  several  years 
before,  if  the  will  is  good  according  to  the  laws  of  that 
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State  the  pereonal  property  mentioned  in  it  may  pass 
according  to  the  bequest,  upon  a  proper  probate  being 
made,  without  regard  to  the  law  of  this  State,  where  such 
personal  property  may  be,  as  to  the  formality  of  the  will. 
The  lex  loci  of  the  testator,  and  not  the  lex  loci  rei  sitae  jhoth 
in  wills  and  successions  ab  intestate,  must  govern.  Lord 
Loughborough,  in  delivering  the  opinion  of  the  Court  in 
SiU  vs.  Warwick,  1  H,  Blk.  665,  690,  says,  "  it  is  a  clear 
"  proposition,  not  only  of  the  law  of  England,  but  of 
*•  every  country  in  the  world  where  law  has  the  semblance 
"  of  science,  that  personal  property  has  no  locality.  The 
"  meaning  of  that  is  not  that  personal  property  has  no 
"  visible  locality,  but  that  it  is  subject  to  that  law  which 
"  governs  the  person  of  the  owner,  with  respect  to  the 
"  disposition  of  it.  With  respect  to  the  transmission  of 
"  it,  either  by  succession  or  by  the  act  of  the  party,  it 
"  follows  the  law  of  the  person.  The  owner  in  any 
"  country  may  dispose  of  his  personal  property.  If  he 
"  dies  it  is  not  the  law  of  the  country  in  which  the  prop- 
**  erty  is,  but  the  law  of  the  country  of  which  he  was  a 
"  subject,  that  will  regulate  the  succession."  And  so  in 
Bruce  vs.  Bruce,  2  Bos.  ^  Pul.  229,  it  was  decided  that  the 
actual  situs  of  the  goods  had  no  influence.  And  in  jPtjxm 
xs.  Pipon,  Ambler,  25,  a  similar  doctrine  was  held.  And 
in  Desesbats  vs.  Berquier,  1  Binn.  R.  886,  the  Supreme 
Court  of  Pennsylvania  held  that  a  will  of  personal  property 
must  be  executed  according  to  the  law  of  the  testator's 
domicil  at  the  time  of  his  death.  If  it  is  void  by  that 
law  it  will  not  pass  personal  property  in  a  foreign  country, 
although  it  is  executed  with  all  the  formality  required  by 
the  laws  of  that  country. 

It  therefore  follows  that  a  will  of  personal  property 
made  in  Pennsylvania,  although  the  property  may  be  in 
this  State,  must  operate  according  to  the  laws  of  that 
State ;  but  then  the  question  will  occur,  whether  the  pro- 
bate made  in  Pennsylvania,  of  a  nuncupative  will,  is  snfli- 
cient  to  pass  the  personal  property  in  this  State. 
37 
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A  prt)bate,  until  it  is  annulled  or  reversed,  is  conclusive ; 
and  no  evidence  can  be  received  against  it.  It  cannot  be 
set  aside  in  any  court  of  law  or  equity,  on  any  collateral 
matter;  but,  if  it  is  to  be  questioiied,  it  must  be  upon  an 
appeal.  Qilb.  Law  of  Evid.  74 :  1  Lev.  236,  Nod  vs.  Wells: 
4  Oo.  Hep,  94,  Bunting's  case :  1  Salk,  R.  290,  Blackman^s 
case:  1  Atk.  630:  2  Atk.  324,  378  :  1  F.  Wms.  388:  2  P. 
Wm.  287:  1  Fe«.Sr.  119,284:  2  Vem.  8:  Ambler,  766:  4 
Ves.  Jr.  28 :  Cowpery  316.  Even  if  fraud  in  obtaining  the 
Willis  charged,  that  is  not  a  sufficient  equitable  ground  to 
impeach  the  probate  ;  ^for  the  parties  may  resort  to  the 
Ecclesiastical  Court,  which  is  competent  to  determine 
upon  the  question  of  fraud.     Mitford's  Pleadings^  206. 

But  the  probate  of  this  nuncupative  will  in  Peunsylvania 
is  not  sufficient  to  give  it  any  effect  in  this  Stale ;  and 
until  probate  is  made  here,  the  will  cannot  be  considered 
to  pass  any  property  here.  4  Bums'  Ecc.  Law,  187. 

In  England  a  will  of  personal  property,  if  there  be  (nma 
notabUia  both  in  the  province  of  Canterbury  and  in  the 
province  of  York,  must  be  proved  either  before  both 
metropolitans,  if  within  each  of  their  jurisdictions  there 
be  bona  notabUia  in  divers  dioceses, — or  else,  if  there  be  not 
so  in  any  of  the  places,  then  before  the  particular  bishops 
in  those  several  dioceses  where  the  goods  are.  Or,  if 
within  the  one  jurisdiction  metropolitan  the  testator  had 
goods  in  divers  dioceses,  and  in  the  other  but  in  one  dio- 
cese,— then,  in  the  one  place  is  the  will  to  be  proved  before 
the  archbishop,  and  in  the  other  place  before  the  partic- 
ular bishop.  4  Bums'  Ecc.  Law,  183.  It  is  evident  from 
these  cases  that  where  the  deceased  had  bona  notabiUa^  or 
chattels  to  the  value  of  a  hundred  shillings,  in  the  prov- 
inces of  Canterbury  and  York  respectively,  that  the  will 
must  be  proved  in  both ;  for,  as  the  bishops  were  them- 
selves originally  the  administrators  to  all  intestates  in  their 
own  dioceses,  and  as  the  present  administrators  are  in 
effect  no  other  than  their  substitutes,  it  was  impossible  for 
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the  bishops,  or  those  who  acted  under  them,  to  collect  any 
goods  of  the  deceased,  other  than  such  as  lay  in  their  own 
dioceses  beyond  which  their  episcopal  authority  extended 
not.  And  the  probate  of  wills  naturally  follows  the  power 
of  granting  administration,  in  order  to  satisfy  the  ordinary 
that  the  deceased  has,  in  a  logal  manner,  by  appointing 
his  own  executor,  excluded  him  and  his  officers  from  the 
privilege  of  administering  the  eflfects.  2  Blk,  Com.  508-9- 
10 :  2  Lev.  86 .  Hard.  216 :  1  Salk.  39,  p.  8:  2  Bac.  Abr. 
Executor,  399,  (E.) 

In  the  year  1700,  while  our  Government  was  united  with 
that  of  Pennsylvania,  all  wills  in  writing,  whereby  real 
estate  within  the  province  or  territory  was  devised,  were, 
by  an  Act  of  Assembly  (1  Laws  of  Del.^  App.  29)  declared 
to  be  good  and  authentic  in  law,  whether  the  said  wills 
were  made  within  or  out  of  the  province  or  territory, 
provided  the  same  were  legally  proved  within  this  province 
or  territory  within  six  months  after  the  death  of  the  testa- 
tor; or  within  eighteen  months,  if  the  devisee  should  live 
out  of  this  Government  And  all  nuncupative  wills,  made 
within  this  province  or  territory  and  attested  according  to 
that  Act,  were  to  be  proved  in  the  Register's  office  "  in  this 
province  or  territory."  Afterward,  in  the  year  1706,  by 
another  Act  of  Assembly,  all  wills  in  writing  of  real 
estate,  whether  made  within  or  without  this  Government, 
"legally  proved  within  this  Government,  or  in  the  chancery 
in  England,"  and  nuncupative  wills  of  goods  and  chattels 
attested  according  to  that  Act  "and  proved  in  the  Register's 
office  in  this  Government"  within  a  limited  time,  were  de- 
clared to  be  valid  in  law.  See  1  Laws  of  Del..  App.  58. 
The  last  of  these  Acts  was  made  after  our  separation  from 
the  Government  of  Pennsylvania. 

These  Acts  of  Assembly  continued  in  force  until  the 
year  1753,  when  the  present  Act  concerning  written  and 
nuncupative  wills  was  passed.  And  they,  I  apprehend, 
gave  rise  to  the  practice  and  legalized   the  probate  of  a 
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will,  or  the  granting  letters  of  administration,  in  a  single 
county,  80  that  such  probate  or  letters  of  administration 
shall  operate  and  be  effectual  all  over  the  State,  without  a 
probate  or  obtaining  letters  of  administration  in  each 
county  where  there  may  be  bona  notabiUa ;  and  in  the  Act  for 
establishing  an  Orphans'  Court  (1  Laws  of  Del.,  87)  the 
Register  is  spoken  of  as  having  "  the  power  of  probate  of 
wills  and  granting  letters  of  administration  in  this  Gov- 
ernment." 

In  England  it  is  not  sufficient  that  a  will  of  personal 
property  be  proved  abroad.  It  must  be  proved  there,  in 
order  to  ^ve  it  validity,  if  there  be  personal  estate  there. 
In  Jauncey  vs,  Sealey^  1  Vem.  397,  the  plaintiff,  as  adminis- 
trator of  J.  S.,  who  died  at  Naples,  brought  his  bill  to  have 
a  discovery  of  the  intestate's  personal  estate.  The  de- 
fendant pleaded  that  the  snpposed  intestate  had  made  a 
nuncupative  will  and  made  the  defendant  executor  ;  and 
that  he,  the  defendant,  had  proved  the  will,  according  to 
the  custom  of  the  country  where  the  testator  died  ;  and  he 
denied  that  the  testator  had  left  any  estate  but  what  was 
at  Naples.  The  court  allowed  the  plea,  and  said  that  the 
testator  having  left  no  estate  in  England,  it  was  not  neces- 
sary the  will  should  be  proved  there  ;  no  more  than  if  a 
man  had  died  and  left  an  estate  in  Scotland.  See  Mitfords' 
Pleadings^  206,  where  the  same  case  is  referred  to,  accord- 
ing to  which  it  is  clearly  implied  that  if  the  testator  had 
left  goods  in  England,  the  will  must  have  been  proved  there. 
In  Hunter  vs.  Potts.  4  T.  R.  182,  Law,  one  of  the  counsel, 
in  arguing  that  personal  property  is  regulated,  not  by  the 
law  of  the  country  in  which  it  is  situated,  but  by  that  of 
the  owner's  domicil,  says,  "  upon  this  principle  a  probate 
would  be  granted  here  upon  the  foot  of  a  foreign  probate 
,  in  the  case  of  a  foreigner  who  died  leaving  property  in 
this  country."  And  in  Lee  v.  The  Bank  of  England,  8  Ves. 
Jr.  44,  the  master  of  the  Rolls,  in  the  case  of  a  will  made 
in  America  which  the  executor  would  not  prove  in   Eng- 
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land,  but  which  had  been  proved  in  this  country,  consid- 
ered the  representatives  in  America  not  to  be  the  legal 
representatives  in  England, — that  the  laws  of  England 
required  probate  to  be  made  there  and  would  take  no 
notice  of  a  foreign  administration.  In  Desesbats  vs. 
Berquier^  1  Binn.  E.  386,  a  will  made  by  Jean  Thirl,  an  in- 
habitant of  the  Island  of  St.  Domingo,  was  proved  in 
Pennsylvania.  That  probate  was  annulled,  because  the 
will  was  not  executed  with  the  formality  required  by  the 
law  of  St.  Domingo,  the  testator's  domicil,  and  was  there- 
fore not  valid  ;  but  the  will  had  been  necessarily  proved 
in  Pennsylvania  at  first,  on  the  supposition  that  it  was 
good  and  effectual.  And  in  Worrell  V8.  Dickey ^  1  Johns. 
Ch.  Rep.  158,  Chancellor  Kent  says,  *'  it  is  well  settled 
"  that  we  cannot  take  notice  of  letters  testamentary  or  of 
administration  granted  abroad,  and  that  they  give  no  au- 
thority to  sue  here.  This  is  not  only  the  law  of  England 
but  it  has  been  generally  adopted  in  this  country." 

As  connected  with  this  subject,  it  may  be  remarked 
that  letters  of  administration  granted  in  one  State  or 
Government  are  not  sufiicient  to  maintain  an  action  in 
another,  unless  it  is  in  virtue  of  some  statute  or  positive 
law.  In  our  own  State  the  terms  prescribed  by  "  an  Act 
directing  the  priority  of  payment  of  debts  of  persons  dy- 
ing within  this  Government"  (1  Laws  of  Del.  81)  must  be 
complied  with  ;  otherwise,  letters  of  administration  ob- 
tained out  of  the  State  are  not  suflicient  for  maintaining 
an  action  by  a  foreign  administrator.  So,  in  Pennsylvania 
letters  of  administration,  granted  binder  seal  in  a  sister 
State  are  sufficient  to  maintain  an  action,  under  an  Act  of 
Assembly  passed  in  the  year  1706.  1  Binn.  R.  63.  But 
letters  of  administration  granted  in  England  were  ad- 
judged not  sufficient  in  Pennsylvania,  because  the  Statute 
of  that  State  did  not  extend  to  such  letters  of  administra- 
tion. 1  DaU.  R.  456.  And  the  same  doctrine  is  held  in 
the  District  of  Columbia.     1  Oranch's  R.  259.     So  in  Eng- 
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land,  if  a  man  dies  intestate  and  has  goods  in  England  and 
Ireland  administration  must  be  granted  in  both  countries. 

Our  own  statutes  have  prescribed  the  mariner  in  which 
written  wills,  both  as  to  land  and  personal  property,  and 
nuncupative  wills  as  to  personal  property,  shall  be  exe- 
cuted and  proved  ;  and  they  contain  particular  provisions 
in  relation  to  written  wills  made  by  persons  residing  in 
certain  countries  out  of  this  Qovernment  and  there 
proved  ;  but  they  are  entirely  silent  as  to  nuncupative 
wills,  and  do  not  provide  that  copies  and  probates,  made  in 
any  other  State  or  Government,  shall  be  received  here  as 
good  and  valid.  This  omission  of  nuncupative  wills 
made  and  proved  abroad  clearly  demonstrates  that  the 
Legislature  intended  to  leave  them  on  their  former  foot- 
ing. And  the  provision  in  favor  of  certain  written  wills 
equally  proves  that,  without  this  statute,  probate  of  them 
must  be  made  within  this  State  before  they  can  here  avail. 
It  is  the  clear  law  of  the  State  that  neither  a  will,  nor  a 
probate  made  abroad,  is  available  in  this  State  until  the 
will  be  here  proved  ;  except  in  the  cases  provided  for  in 
an  Act  concerning  wills  made  by  persons  residing  out  of 
this  Government.     1  Laws  of  Del.  448. 

Upon  the  principle  that  personal  property  must  follow 
the  domicil  of  the  testator,  if  this  will  has  been  made 
according  to  the  laws  of  the  State  in  which  the  testator 
was  domiciled  at  his  decease,  even  though  all  the  formal- 
ity required  by  our  Act  of  Assembly  has  not  been  observed, 
it  is  sufficient  to  pass  personal  estate  ;  but  in  order  to  give 
it  effect  the  probate  mupt  be  made  in  New  Castle  county, 
where  such  personal  property  is  situated. — not,  indeed, 
according  to  the  requisites  of  our  statute,  but  according 
to  the  proof  required  by  the  law  of  the  domicil  of  the 
testator.  If  the  executor  will  not  prove  the  will  he  may 
be  cited  by  the  Register,  and  if  that  cannot  be  effected  it 
will  be  a  casus  omissus^  and  must  be  provided  for  by  the 
Legislature  of  the  State  or  by  the  Congress  of  the  United 
States. 
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I  am  of  opinion,  therefore,  that  because  this  nuncupa- 
tive will  of  Samuel  Walker  has  not  been  proved  in  New 
Castle  county  in  this  State  it  conveys  no  interest  whatever 
to  St.  James*  Church  in  the  supposed  legacy  of  four  hun- 
dred dollars. 

But,  even  if  this  will  had  been  brought  for  probate  in 
New  Castle  county,  I  do  not  think  that  it  coold  have  been 
properly  proved  according  to  the  law  of  Pennsylvania,  or 
of  this  State,  because  Samuel  Walker  seemed  not  to  have 
had,  according  to  the  words  spoken,  the  animus  testandi^ — a 
disposing  mind  ;  but  the  words  uttered  were  elicited  from 
him  by  the  witnesses,  or  some  of  them. 

Another  objection  that  might  be  made  to  a  probate 
of  this  paper  is,  that  the  persons  attesting  it  were 
not  desired  by  Samuel  Walker  to  witness  that  such  was 
his  will,  nor  did  he  use  any  words  to  that  effect.  Alto- 
gether, there  is  so  little  of  design  in  the  paper  like  making 
a  will  that  it  is  probable  it  never  could,  if  opposed,  be 
proved  as  a  nuncupative  will. 

Bill  dismissed. 


EzBKiBL  Williams  Clowes,  an  infant,  &c.,  by  Gbbbnbbbby 
Blades  and  Pbbuda  his  wife,  late  Pbeuda  Clowes, 
guardian  of  said  E.  W.  Clowes, 

vs. 

Thomas  L.  Judge. 

iS'tiMex,  May^  1825.     {In  Facation.) 

Bill  for  an  iojanotion  and  an  account.  Upon  the  petition  of  the  com- 
plainant, an  iofauti  &c.,by  his  guardian,  under  the  oath  of  the  guardian 
and  of  her  husband,  (the  guardian  being  a  married  woman),  setting 
forth  that  the  defendant  ^*  threatens  and  intends  to  l^ave  the  State  of 
Delaware  and  to  withdraw  himself  out  of  the  jurisdiction  of  the  Court,'' 
and  that  deponents  believe  that  he  is  indebted  to  the  complainant  in 
the  sum  of  $8000.00  and  upwards, — a  ne  exeat  ordered. 
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Petition  for  a  writ  of  ne  exeat. — ^In  this  ease  a  bill  in 
eqaity  had  been  filed  by  the  complainant,  (an  infant,  by 
Greenberry  Blades  and  Preuda  his  wife,  guardian  of  the 
complainant)  praying  a  writ  of  injunction  to  restrain  the 
defendant  from  further  digging  and  raising  iron  ore  and 
mineral  earth  out  of  certain  lands,  of  which  the  defendant 
then  held  possession,  but  the  title  to  which  the  complain- 
ant claimed  to  be  in  himself.  The  bill  also  prayed  that 
the  defendant  might  be  decreed  to  account  for  the  value 
of  the  ore  which  he  had  already  raised  and  taken  away 
from  the  land.  A  preliminary  injunction  was  ordered, 
according  to  the  prayer  of  the  bill,  pending  which  a  peti- 
tion on  behalf  of  the  complainant  was  presented  to  the 
Chancellor,  praying  that  a  writ  of  ne  exeat  should  issue 
against  the  defendant. 

The  petition  set  forth  the  substance  of  the  bill,  the 
order  for  an  injunction  and  the  service  thereof,  as  well  as 
the  service  of  a  subpoena  to  answer ;  and  then  proceeded 
to  allege  as  follows,  viz :  "  that  the  defendant,  Judge,  as 
"  this  petitioner  has  been  informed  and  doth  believe,  hath 
"  not,  since  the  service  on  him  of  said  writ  of  injunction, 
^'  taken  away  any  ore  from  said  land.  But  the  said  Thomas 
"  L.  Judge  has  lately  made  over,  sold,  and  conveyed  away 
"  all  his  store  goods,  teams  and  other  property,  in  Sussex 
"  county ;  and  the  said  Thomas  L.  Judge,  in  order  to 
"  defeat  your  petitioner  of  the  sum  due  to  him  on  account 
"  of  the  ore  before  raised  and  taken  away  by  the  defendant 
"  from  your  petitioner's  land  as  aforesaid,  for  an  account 
"  of  which  your  petitioner  has  prayed  in  his  bill  aforesaid, 
"  and  in  order  to  defeat  your  petitioner  in  said  suit  in 
"  Chancery,  and  of  the  costs  therein,  he  the  said  Thomas 
"  L.  Judge,  threatens  and  intends  to  quit  and  leave  the 
"  State  of  Delaware,  and  to  withdraw  himself  out  of  the 
"jurisdiction  of  this  Honorable  Court.  And  your  peti- 
**  tioner  and  the  aforesaid  Greenberry  Blades  do  believe 
«*  that  the  sum  due  from  said  Thomas  L.  Judge  to  your 
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"  petitioner,  for  and  on  account  of  the  ore  by  him  taken 
^'  away  as  aforesaid,doth  amount  to  three  thousand  dollars 
"  and  upwards.  Therefore  he  prays  a  writ  of  ne  exeat 
^^republica,  Ac." 

The  petition  was  signed,  "  Ezekiel  W.  Clowes,by  Green- 
"  berry  Blades  and  Preuda  his  wife,  late  Preuda  Clowes, 
"guardian."     It  was  sworn  to  by  Blades  and  wife. 

RoimsoTij  for  the  petitioner. 

W.  H.  WeZfeand  H,  Wells  Jov  the  defendants.  ' 


The  Chancellor  considered  that  a  writ  of  ne  exeat 
should  be  granted.  The  affidavit  of  the  threats  by  de- 
defendant  to  leave  the  State  was  made  directly,  and  not 
upon  information  and  belief  only:  and  it  was,  therefore, 
within  the  rule  of  the  decisions.  Boddam  vs,  Hetfieringtonj 
6  Ves.  Jr.  91 :  Oldham  vs.  Oldham,  7  Vcs,  Jr.  410 :  Etches 
vs.  Lance,  7  Ves.  Jr.  417 :  Hannay  vs.  McEntire,  11  Ves.  Jr. 
54 :  Jones  vs.  Alephsin  16  Ves.  Jr.  470.  With  respect  to 
the  indebtedness,  as  the  claim  of  the  complainant  rested 
in  account,  and  was  peculiarly  within  the  defendant's  own 
knowledge,  the  Chancellor  considered  it  sufficient  that  the 
deponents  had  sworn  to  their  belief  that  the  defendant 
was  indebted  in  a  sum  certain,  viz  :  J3000.  Bico  vs.  Gaidtier, 
3  Atk.  601 :  BusseU  vs.  Ashby,  5  Ves.  Jr.  96. 

It  w^  ordered,  that  a  writ  of  ne  exeat  issue,  and  that 
the  defendant  be  held  to  give  security  to  the  amount  of 
$3,000.00. 

See  QjayUm,  et  al.^  vs.  Mitchells  ante,  p.  82. 
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William  K.  Lockwood,  adra'r,,  e.  t.  a.,  of  Thomas  Candy, 
dec'd,  David  Stradley,  Thomas  Candy  Stradley, 
Sally  Stradley,  William  Can1)y  Collins,  Thomas 
Collins,  Jr.,  Sally  Collins,  Benjamin  Collins, 
Sophia  Collins,  Jr.,  Mary  Ann  Collins,  Alexander 
Collins,  John  Collins,  Susan  Walker,  Amelia 
Walker,  Elizabeth  Walker,  James  Walker,  Wil- 
liam Walker  and  Robinson  Walker,  Jr.,  infants, 
Ac,  by  the  said  William  K.  Lockwood,  their  next 
friend, 

vs. 

Susanna  Stradley,  Thomas  Collins,  and  Sophia,  his  wife, 
Robinson  Walker,  and  Ann,  his  wife,  and  Sarah  C. 
Brown,  an  infant. 

Kent  Caunfy,  Aug.  T.  1825. 

T.  C  ,  by  will,  directed  that  bis  execators,  thereinafter  named,  sbould  sell 
and  dispose  of  all  his  real  and  personal  estate,  wheresoever  or  wbat- 
goever,  at  such  time  or  times  as  they,  or  the  sarvivcr  of  them,  could 
do  it  to  the  best  advantage,  and  either  at  public  or  private  sale,  as  they 
or  he  might  think  best  in  their  or  his  discretion,  &c.     Hdd^ 

1.  That  under  this  provision  no  estate  passed  to  the  persons  named  as  ex* 

ecntors  but  that  the  real  estate  descended  to  the  heirs  at  law  of  the 
testator. 

2.  That  the  persons  named  as  executors  having  refused  to  take  letters 

testamentary,  an  administrator,  c.  t.  a.,  has  no  authority,  as  such,  to 
make  the  sale  directed  by  the  will.  The  direction  to  sell  was  a  per- 
sonal confidence  in  the  executors  named,  and  it  cannot  be  executed 
by  an  administrator. 

8.  That  this  is  such  a  trust  as  can  be  executed  by  the  Court,  the  property 
given  and  the  objects  to  be  benefitted  being  certain. 

4.  That  to  make  good  a  title,  pursuant  to  a  sale  under  a  decree  of  the 
Court,  the  heirs  at  law  of  the  testator  are  properly  made  parties  and 
must  be  decreed  to  join  in  the  conveyance  of  the  estate. 
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5.  That  one  of  the  heirs  at  law  being  an  infant,  a  day  mast  be  given  to 
her,  after  arriving  at  twenty-one  years  of  age,  to  shew  c  luse  against 
the  decree  ;  and  this,  notwithstanding  that  her  answer,  made  by  a 
guardian,  may  have  admitted  the  case  to  be  as  alleged  in  the  bill. 

Bill  for  sale  op  real  estate  in  execution  of 
A  trust. — This  bill  was  filed  under  the  following  circum- 
stances. Thomas  Candy,  deceased,  by  his  last  will  and 
testament,  dated  May  15th,  1821,  devised  as  follows  : — 

"  Item — it  is  my  will  that  my  executors  hereinafter 
named,  and  the  survivor  of  them,  do  sell  and  dispose  of 
all  my  real  and  personal  estate,  wheresoever  and  whatso- 
ever, at  such  time  or  times  as  they ,or  the  survivor  of  them, 
can  do  it  to  the  best  advantage,  and  either  at  public  or 
private  sale,  as  -they  or  he  may  think  best,  in  their  or  his 
discretion : — all  moneys  arising  from  such  sale6,as  also  from 
all  other  my  estate  whatsoever,  I  direct  to  be  placed  out 
and  kept  at  use,  on  good  and  sufficient  landed  security,  for 
the  benefit  of  the  hereinafter  described  legatees  ;  and, 
after  the  payment  of  my  debts  and  the  necessary  expenses 
in  settling  my  concerns  and  the  specific  legacy  above  men- 
tioned, then  I  will  that  all  the  rest,  residue  and  remainder, 
together  with  the  interest  which  shall  accumulate  thereon, 
be  divided  into  seventeen  equal  parts  or  shares,  three  of 
which  parts  or  shares  I  give  and  bequeath  to  the  children 
of  my  eldest  sister,  Susanna  Stradley,  which  are  now  born 
and  to  those  which  shall  hereafter  be  born  to  her,  which 
shall  attain  to  the  age  of  twenty-one  years,  to  be  paid  to 
them  when  and  as  they  shall  severally  attain  that  age,  in 
equal  shares  as  tenants  in  common.  Eight  of  the  said 
parts  or  shares  I  give  and  bequeath  to  the  children  of  my 
sister  Sophia  Collins  which  are  now  born,  and  to  all  such 
as  she  shall  yet  have,  who  shall  attain  the  like  age  of 
twenty-one  years,  to  be  paid  to  them  when  and  as  they 
shall  severally  arrive  at  that  age,  in  equal  shares  as  tenants 
in  common.  The  remaining  six  parts  or  shares  I  give 
and  bequeath  to  the  children  of  my  sister  Ann  Walker, 
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already  born,  and  to  those  which  shall  yet  be  born  to  her, 
who  shall  live  to  the  age  of  twenty-one  years,  to  be  paid 
to  all  such  children  of  ray  said  sister  Ann  when  and  they 
shall  severally  arrive  at  that  age,  share  and  share  alike,  in 
common  tenancy." 

"Item — Should  it  so  happen  that  all  the  children  of 
either  one  or  more  of  my  before  named  sisters  depart  this 
life  without  attaining  to  the  age  of  twenty-one  years,  in 
such  case  I  give  and  bequeath  the  parts  or  shares  of  my 
estate  which  I  have  herein  before  bequeathed  to  and  de- 
signed for  such  children  so  dying,  to  all  such  children  of 
my  other  sisters  as  shall  attain  to  the  said  age  of  twenty- 
one,  that  is  to  say,  to  all  such  children  of  my  said  sisters 
or  sister  named  in  this  will,  as  shall  attain  to  the  age  of 
twenty-one,  to  be  divided  among  them  equally  as  tenants 
in  common,  and  to  the  surxdvor  of  them  so  attaining,  if 
one  child  only." 

"Item — As  I  have  directed  the  sale  of  all  my  real  estate, 
I  hereby  authorize  and  empower  my  executors  hereinafter 
named,  and  the  survivor  of  them,  to  sell  and  convey  the 
same  in  fee  simple  to  the  purchaser  or  purchasers  thereof ; 
for  which  purpose  the  deed  or  deeds  of  my  said  executors, 
or  the  survivor  of  them,  shall  be  good  and  effectual." 

Gideon  CuUen  and  Thomas  Tomlinson  were  appointed 
executors  of  the  will. 

The  testator,  Thomas  Candy,  died  in  April,  1824.  His 
will  being  thereupon  admitted  to  probate,  Gideon  CuUen 
and  Thomas  Tomlinson,  named  therein  as  executors,  re- 
fused to  take  letters  testamentary  and  to  execute  the  trusts 
of  the  will  ;  whereupon,  letters  of  administration,  c.  L  a., 
were  granted  to  William  K.  Lockwood,  one  of  the  com- 
plainants. 

The  testator  left  some  personal  estate,  which  was  sold  by 
his  administrator,  c.  t  a.  He  also  died  seised  in  fee  sim- 
ple of  a  farm  or  tract  of  land,  situated  in   Kent  county. 
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Delaware,  containing  about  one  hundred  and  fifty  acres, 
and  which  comprised  all  of  his  real  estate,  the  same  being 
left  by  him  subject  to  the  provisions  of  his  last  will  above 
set  forth.  He  left  to  survive  him  three  sisters  and  one 
neice,  his  heirs  at  law,  viz  :  a  sister,  Susanna  Stradley, 
widow  of  David  Stradley,  decM  ;  a  sister,  Sophia  Collins, 
wife  of  Thoma«  Collins  ;  a  sister,  Ann  Walker,  wife  of 
Robinson  Walker,  and  a  niece,  Sarah  C.  Brown,  the 
daughter  of  a  certain  John  Brown  by  another  sister  of 
the  testator,  who  had  intermarried  with  Brown  and  died 
in  the  testator's  lifetime. 

The  bill  set  forth  the  above  stated  facts,  and  further 
alleged  that  the  complainants,  David  Stradley,  Thomas 
Candy  Stradley  and  Sally  Stradley,  are  the  children  of 
the  said  Susanna  Stradley,  deceased,  and  are  entitled  under 
the  said  will  to  three  seventeenth  parts  of  the  estate,  real 
and  personal,  of  the  testator  ;  that  the  complainants, 
William  Candy  Collins,  Thomas  Collins,  Sally  Collins, 
Benjamin  Collins,  Sophia  Collins,  Jr.,  Mary  Ann  Collins, 
Alexander  Collins  and  John  Collins,  are  the  children  of 
the  said  Sophia  Collins,  and  are  entitled  to  eight  seven- 
teenth parts  of  the  estate  of  the  testator ;  and  that  the 
complainants,  Amelia  Walker,  Elizabeth  Walker,  James 
Walker,  William  Walker,  Susan  Walker  and  Robinson 
Walker,  Jr.,  are  the  children  of  the  said  Ann  Walker,  and 
are  entitled  to  six  seventeenth  parts  of  the  estate  of  the 
testator. 

The  complainants,  by  their  bill,  insisted  that  it  was  the 
manifest  intention  of  said  testator  that  his  real  estate,  sub- 
ject to  the  provisions  of  his  will,should  be  sold  at  all  events, 
Ac ;  and  that  the  proceeds  thereof,  with  all  the  moneys 
arising  from  his  personal  estate,  except  so  much  as  was 
necessary  to  pay  debts,  funeral  expenses,  expenses  of  exe- 
cuting the  will,  and  for  payment  of  a  legacy  of  $200.00,  to 
one  Jerusha  Start,  should,  with  the  accruing  interest,  be 
paid  to  the  complainants,  the  children  of  the  said  sisters 
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of  the  testator;  that  is,  that  three  seventeenthe,  with 
the  accruing  interest,  should  be  secured  to  the  com- 
plainants, the  children  of  the  said  Susanna  Stradiey, 
or  such  of  them  as  might  attain  the  age  of  twenty-one 
years,  and  to  be  paid  as  they  severally  arrive  at  that 
age ;  and  so  as  to  the  other  complainants.  That  in 
equity  and  good  conscience  the  trupts  of  said  will  ought  to 
be  executed,  and  the  complainants  ought  to  have  secured 
to  them  the  benefits  which  said  Thomas  Candy  intended 
they  should  severally  and  respectively  take  under  said 
will.  That  the  trusts  of  said  will,so  far  as  the  same  relate 
to  the  sale  of  said  testator's  real  estate,  cannot  be  executed 
without  the  intervention  of  a  decree  of  this  Court.  That 
no  provision  is  made  in  said  will  for  the  contingency  of  the 
executors,  named  in  said  will,  refusing  to  take  upon  them- 
selves the  burden  of  the  execution  thereof,  and  that  for 
want  of  such  provision,  inasmuch  as  said  executors  named 
in  said  will  have  renounced  the  execution  thereof,  there 
is  now  no  person  upon  whom  (independently  of  a  decree  of 
this  Court,)  the  right  to  execute  said  trust  in  relation  to  the 
said  testator's  real  estate  devolves. 

The  bill  prayed  that  the  trusts  of  the  said  Thomas  Candy's 
last  will  and  testament  might  be  executed  by  a  decree  of 
this  Honorable  Court,  providing  for  and  ordering  the  sale 
of  the  aforedescribed  farm  and  tract  of  land,  of  which  the 
said  Thomas  Candy  was  seized  as  aforesaid,  at  the  time  of 
making  his  will  and  at  the  time  of  his  death,  and  securing 
to  complainants,  the  children  of  the  said  Susanna  Stradley, 
Sophia  Collins  and  Ann  Walker,  the  proceeds  thereof, 
according  to  the  true  intent  and  meaning  of  the  said  will 
and  testament;  and  for  general  relief. 

A  joint  and  several  answer  was  filed  on  behalf  of  all 
the  defendants,  including  Sarah  C.  Brown,  an  infant, 
whose  answer  was  by  John  Brown,  her  guardian  ad.  litem^ 
appointed  by  the  Court. 

The  answer  admitted  the  execution  and  probate  of  the 
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will  of  Thomas  Candy,  deceased,  and  the  devises  and 
bequests  therein  contained,  the  appointment  of  executors, 
and  their  renunciation,  the  appointmentof  the  administra- 
tor, c.  t.  a.,  and  all  the  facts  and  matters  set  forth  in  the  bill. 

The  cause  was  submitted  to  the  Chancellor,  at  the 
August  Term,  1826,  upon  the  bill  and  answer,  without 
argument. 

M.  W.  BateSy  for  the  complainants. 

FramCy  for  the  defendants. 

RiDGBLY,  Chancellor. — This  case  has  been  submitted 
to  the  Chancellor  upon  the  bill  and  answer,without  debate, 
and  without  any  authorities  being  produced  to  him  on  either 
side,  and  it  seems  to  be  apparent  that  all  the  parties  in 
this  suit  consider  it  to  be  a  matter  of  course  that  a  decree 
should  be  made  for  the  sale  of  the  real  estate  of  the  testa- 
tor, to  give  eftect  to  his  will.  One  of  the  defendants,  Sarah 
C.  Brown,  who  is  one  of  the  heirs  of  the  testator,  is  an 
infant;  and  that  circumstance  alone,  according  to  the 
apparent  disposition  of  the  other  defendants,  who  are  also 
heirs  and  are  of  full  age,  has  made  it  necessary  to  apply  to 
this  Court  for  the  sale  of  the  land ;  for  nad  the  whole  estate 
descended  to  those  alone,  that  is,  to  the  heirs  of  full  age, 
they  might  have  conveyed  the  land  without  the  aid  of  this 
Court.  But  the  infancy  of  Sarah  C.  Brown  would  render 
the  title  of  the  purchaser  under  the  other  heirs  incomplete. 
The  object  now  is  to  sell  the  land,  notwithstanding  the 
renunciation  of  the  executors  and  the  infancy  of  one  of 
the  heirs,  according  to  the  intention  of  the  testator  as 
expressed  in  his  will.  But  this  cannot  be  effected  jfinally, 
60  as  to  conclude  Sarah  C.Browu,the  infant ;  for  the  answer 
of  the  infant,  by  her  guardian,  will  not  conclusively  bind 
her.    In  the  case  of  Wrotterh/  vs.  Bendishy  3  F.  Wms.  286, 


Digitized  by 


Google 


804    LooKWOOD,  Adm'r.,  c.  t  a.,  bt  al.,  v.  Strablbt,  bt  al. 


Opinion : — practice  as  to  parol  demarring. 


nofe,  6,  it  was  ruled  by  Sir  Joseph  Jekyll,  that  where  a  defen- 
dant puts  in  an  answer  to  a  bill  brought  by  an  infant,  who 
does  not  reply  to  it,  the  answer  must  be  taken  to  be  true, 
in  regard  that  the  defendant,  for  want  of  a  replication,  is 
deprived  of  an  opportunity  of  examining  witnesses  to  prove 
the  answer,  and  he  ought  not  to  suffer  from  such  omission 
in  the  plaintiff.  But  in  Legard  vs.  Sheffieldy  2  Atk.  877,  Lord 
Hardwicke  said  that  an  infant  can  admit  nothing,and  there- 
fore his  not  replying  does  not  afiect  him ;  and  he  directed 
evidence  to  be  read  to  make  out  a  pedigree  stated  by  a 
defendant  in  his  answer, — the  infant  plaintiff  not  replying 
to  the  answer, — that  he  might  judge  whether  it  was  clearly 
made  out  that  the  defendant  was  an  heir  at  law.  The 
hearing  must  have  been  upon  bill  and  answer,  and  the 
answer  was  not  taken  as  true  against  the  infant.  And  in 
Bunbury,  838,  Strudwick  vs.  Pargitery  an  infant^  it  was  ruled 
that  no  exceptions  could  be  taken  to  an  infant's  answer  put 
in  by  his  guardian ;  by  which  he  could  not  be  concluded 
and  might  amend  when  he  came  of  age.  And  so,  in 
Copdandvs,  Wheeler^  4  Bro.  Ch.  Rep,  266,  it  was  admitted 
that  exceptions  will  not  lie  to  an  infant's  answer. 

The  course  in  such  a  case  is  for  the  cause  to  proceed,  and, 
should  there  be  a  decree  against  the  infant,  to  give  him  a 
day  after  he  comes  of  age  to  show  cause  against  the  decree, 
provided  he  has  such  cause.  By  this  will  of  Thomas 
Candy  the  real  estate  is  not  devised  to  any  one,  but  has 
descended  to  the  heirs  at  law,  and  consequently  they  are 
properly  made  parties ;  and,  according  to  the  authorities,  a 
day  must  be  given  to  the  defendant,  Sarah  C.  Brown,  who 
is  an  infant.  In  Cook  vs.  Far  sons  ^  Free,  in  Chan.  184:  2 
Vem.  429,  on  a  bill  of  review,  an  error  was  assigned  that 
the  lands  were  decreed  to  be  sold  pursuant  to  the  will, 
without  giving  a  day  to  the  heir,  an  infant,  to  show  cause 
after  he  came  of  age  ;  but  this  was  held  to  be  no  error,  be- 
cause the  land  was  devised  to  trustees,  so  that  nothing  de- 
scended to  the  inlknt,  and  there  was  no  decree  against  him 
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to  join,  and  the  trustees  might  have  sold  without  coming  to 
the  Court  for  direction ;  yet  it  is  there  said,  that  if  they  do 
come  it  may  be  a  question  if  the  infant  ought  not  to 
have  a  day  to  show  cause ;  but  it  was  not  needful  there  as 
nothing  descended  to  him,nor  was  there  any  decree  against 
him  to  convey.  In  this  suit,  there  will  be  a  decree  against 
the  infant  Sarah  C  Brown,  and  she  will  be  directed  to  join 
in  the  conveyance. 

Scarthv.  CottonyCas.  temp.  Lord  Talbot^  19H,  is  a  remarkable 
instance  of  the  parol  demurring.  An  estate  had  been  con- 
veyed in  trust  to  be  sold  to  pay  debts  and  incumbrances 
upon  it,  and  then  in  trust  for  the  grantor's  own  right  heirs. 
The  grantor  died.  A  bill  was  filed  by  a  bond  creditor  for 
the  sale  of  the  estate  against  the  trustee  and  the  heir,  an 
infant.  The  infant  by  her  answer  insisted  that  being  an 
infant,  the  parol  ought  to  demur  because,  although  it 
was  a  trust  for  paying  off  incumbrances  which  tljen 
attected  the  same,  yet  as  to  the  residue  it  was  only  assets. 
The  Lord  Chancellor  thought  that  although  in  this  case  it 
would  be  to  the  infant's  prejudice  to  take  advantage  of 
the  law,  because  the  interest  would  outrun  the  rents  and 
profits  of  the  estate ;  yet,  it  being  mentioned  in  the  plead- 
ings, he  said  he  could  not  avoid  ordering  it,  although  the 
counsel  would  have  waived  the  objection.  And  so  an 
order  was  made  to  take  an  account  of  what  was  due  to 
the  plaintiff,  but  all  proceedings  to  stay  until  the  infant 
defendant  came  of  age,  and  the  plaintiff  to  pay  all  parties 
their  costs  except  the  infant  and  to  have  them  again  out  of 
the  estate.  In  Blatch  vs.  Wilder,!  Atk.  420, 421,  it  was  ad- 
judged that  where  lands  are  devised  to  trustees  to  be  sold  for 
payment  of  his  debts,  and  the  heir  is  an  infant,  he  has  no 
day  given  him ;  otherwise,when  there  is  no  devise  expressly 
to  any  particular  person,  for  in  that  case  he  has  his  day. 
There,  the  land  was  not  expressly  devised,  and  it  was  di- 
rected that  the  infant,  the  customary  heir  of  copy-hold 
premises,  should  join  in  the  sale  thereof  on  attaining  the 
39 
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age  of  twenty-one  years,  unless  within  six  months  after 
he  shall  attain  such  age,  he  show  good  cause  to  the  con- 
trary,— and  the  purchaser  of  the  copy-hold,  in  the  mean 
time,  to  hold  and  enjoy  the  fi^mc. 

In  Uvedakvs.  Uvedak,  3  Atk.  117,  T.  W.  by  his  will 
directs  his  real  estate  to  be  sold  after  his  wife's  death  and 
the  money  arising  therefrom  to  be  equally  divided  between 
R.  U.  and  five  other  persons  The  bill  is  brought  by  the 
widow,  a  creditor.  R.  [J.  is  an  infant,  and  as  heir  at  law 
to  the  testator  had  the  legal  interest  in  the  estate.  Although 
the  usual  practice  is  for  the  parol  to  demur,  yet  it  being 
for  his  (R.  U's)  interest  that  the  estate  should  be  sold,  and 
as  in  this  case  there  was  a  trust  to  be  performed  and  the 
Court  can  see  to  the  proper  application  of  the  money, 
Lord  Hardwicke  decreed  a  sale,  but  declared  at  the  same 
time  that  he  did  not  mean  by  this  direction  to  break  in 
upon  the  rule  of  parol  demurring. 

There  was  a  decree  of  foreclosure  against  an  infant  on 
a  mortgage,  with  a  day  to  show  cause,  in  Goodier  rs.  Ash- 
ta/iy  18  Ves,  Jr.  83,  but  this  has  been  altered  in  Moiidey  vs. 
Moruf^ey,  1  V  ^  B.  223,  where  an  order  was  made  direct- 
ing, in  case  the  mortgages  consent  to  a  sale,  an  inquiry 
whether  it  would  be  for  the  infant's  benefit.  See  Foim- 
tain  vs.  Caine  ^  Jeffs. ^  1  P.  Wms.  504. 

It  is  evident  from  all  the  cases,  and  from  principle  too, 
that  when  the  estate  directed  to  be  sold  has  not  been  de- 
vised away,  but  ha*»  descended  to  the  heirs  at  law,  they 
should  be  deoreed  to  join  in  the  sale,  (an  infant  heir 
after  attaining  the  age  of  twenty-one  years),and  that  a  day 
should  be  given  to  the  infant,  after  arriving  to  the  age  of 
twenty-one  years,  to  show  cause.  In  the  present  case,  the 
testator  has  not  devised  the  estate  to  any  one,  and  there- 
fore it  is  the  estate  of  the  heirs;  and  the  sale  to  be  decreed 
will  be  of  their  legal  estate,  subject  to  the  trust  created 
by  the  will  of  the  testator  and  for  the  purpose  of  having 
the  trust  executed. 


Digitized  by 


Google 


LocEwooD,  Adm'r.,  c.  t  a.,  bt  al.,  v.  Stradlet,  bt  al.    307 


Opinion : — whether  trust  or  power  created. 


The  principal  question  under  this  will  is  whether  this  is 
a  trust  to  be  executed  by  this  Court,  or  whether  it  is  a  mere 
power  which  this  Court  cannot  execute. 

The  testator  devised  thus, — "It  is  ray  will  that  my  execu- 
"  tors  hereinafter  named,  and  the  survivor  ot  tliem,  do  sell 
"  and  dispose  of  all  my  estate,  real  and  personal,  whereso- 
*'  ever  and  whatsoever,  at  such  time  or  times  as  they,  or 
"  the  survivor  of  them,  can  do  it  to  the  best  advantage,  and 
*'  either  at  public  or  private  sale,  as  they  or  he  may  think 
"  in  their  or  his  discretion.  All  moneys  arising  from  such 
"  sales,  as  also  from  all  other  my  estate  whatsoever,  I 
**  direct  to  be  placed  out  and  kept  at  use,  on  good  and  suffi- 
"  cient  landed  security,  for  the  benefit  of  the  hereinafter 
"  described  legatees ;  and  after  the  payment  of  my  debts 
*'  and  the  necessary  expenses  in  settling  my  concerns  and 
''  the  specific  legacy  above  mentioned,  then  I  will  that  all 
"  the  rest,  residue  and  remainder,  together  with  the  inter- 
"  est  which  shall  accumulate  thereon,  be  divided  into 
"  seventeen  equal  parts  or  shares,  three  of  which  parts  or 
"  shares  I  give  and  bequeath  to  the  children  of  my  eldest 
"  sister  Susanna  Stradley  which  are  now  born,  and  to  those 
"  which  shall  hereafter  be  born  to  her,  who  shall  attain  to 
"  the  age  of  twenty-one  years,  to  be  paid  to  them  when 
"  j^nd  as  they  shall  severally  attain  that  age  in  equal  shares 
"  as  tenants  in  common."  So,  he  gave  eight  parts  of  said 
money  and  interest  to  the  children  of  his  sister  Sophia, 
born  or  to  be  born,  and  the  remaining  six  parts  to  the 
children  of  his  sister  Ann  Walker,born  or  to  be  born  ;  and 
then  he  provided  for  the  death  of  any  of  the  children. 

By  the  renunciation  of  the  executors  the  trust  ha^  not 
been  executed,  and  the  administrator,  William  K.  Lock- 
wood,  cannot  execute  it  by  any  authority  he  now  possesses. 
The  authority  to  sell  was  given  to  the  executors.  It  was  a 
confidence  placed  in  them  by  the  testatgr.  It  was  personal, 
and  cannot  be  performed  by  the  administrator.  Yates  vs. 
Compton,  2  P.  Wms.  308,  was  a  case  very  similar  to  this. 
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There,  the  testator  devised  that  his  executors  should  sell 
land,  and  with  the  money  arising  from  that  sale  and  the 
siirphis  of  his  personal  estate  should  purchase  an  annuity 
of  £100  to  J.  8.  for  life,  out  of  which  she  should  maintain 
her  children  ;  and  he  gave  £30  to  each  child,  to  be  raised 
out  of  said  annuity ;  and  the  personal  estate  he  should  die 
possessed  of  and  the  over  plus  he  gave  to  J.  8.,  and  made 
B.  and  C.  executors.  The  testator  died,  and  the  said  J.  8. 
died  within  three  months  after.  The  executors  renounced. 
Administration  with  the  will  annexed  was  granted  to  Yates, 
the  plaintiff,  who  was  also  the  administrator  of  J.  8.  the 
intended  annuitant.  He,  with  the  children  of  said  J.  8. 
brought  the  bill  against  the  heir  of  the  testator  to  compel 
him  to  join  in  a  sale  of  the  lauds;  and  it  was  decreed  that 
the  land  should  be  sold.  Now  if  the  administrator  could 
have  sold  the  land  no  bill  would  have  been  brought,  nor 
any  decree  made,  for  that  purpose.  In  Pennsylvania, 
Moody's  lessee  vs.  Van  Dyke,  4  Binn.  R.  31,  it  was  adjudged 
that  administrators  with  the  will  annexed  could  not  sell 
where  the  executors  had  renounced,  and  such  is  the  law 
here. 

As  the  executors  have  renounced,  and  asLockwood,  the 
administrator  with  the  will  annexed,  has  no  authority  to 
sell,  this  becomes  a  trust  to  be  executed  by  this  Courts: — 
for  this  land  and  personal  estate  is  clearly  and  explicitly 
given  to  the  children  of  the  testator's  sisters.  The  Master 
of  the  Rolls,  in  Pier  son  vs.  Garnett,  2  Bro.  Ch.  Rep,  38, 
says  that  Lord  Thurlow  in  Harland  vs.  Triggy  1  Bro.  Ch. 
Rep.  142,  and  in  Wynne  vs.  Hawkins,  1  Bro.  Ch.  Rep.  179, 
has  laid  down  the  true  principle,  that  where  the  property 
to  be  given  is  certain  and  the  objects  to  whom  it  is  given 
are  certain,  there  is  a  trust  to  be  executed.  8ee  2  Bro.  Ch. 
Rep.  226. 

In  the  cases  of  The  Duke  of  Marlborough  vs.  Godolphin,  2 
Vesey,  Sr.  61 :  Harding  vs.  Glynn,  1  Atk.  469 :  Brown  vs. 
Higgsj  4  Ves.  Jr.  708;  6  Ves.  Jr.  496 :  8  Ves.  Jr.  561,  and 
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in  many  other  cases  there  cited,  much  controversy  arose 
on  the  non-execution  of  a  power  and  a  trust,  and  on  the 
difference  between  a  power  and  a  trust ;  but  as,  according 
to  all  those  cases,  this  is  a  trust,  there  can  be  no  doubt  that 
the  Court  can  cause  it  to  be  executed. 


A  decree  was  entered  for  the  sale  of  the  lands  and 
premises  described  in  the  bill,  to  be  made  by  William  K. 
Lockwood,  a  trustee  appointed  for  that  purpose  by  the 
Chancellor;  and  that  the  proceeds  of  such  sale,  after  the 
payment  of  all  costs  in  the  cause,  should  be  applied  by  the 
said  trustee  according  to  the  trusts  of  the  last  will  and  tes- 
tament of  Thomas  Candy,  deceased.  The  decree  further 
directed  that  the  heirs  at  law  of  the  te8tator(  who  were 
parties  to  the  cause,)  should  join  with  the  trustee  in  a  deed 
conveying  the  premises  to  the  purchaser  thereof.  And 
with  respect  to  the  infant,  Sarah  C.  Brown,  who  was  one  of 
the  heirs  at  law,  it  was  decreed  as  follows,  viz ; 

"  And  it  is  ordered,  adjudged  and  decreed  by  the  Chan- 
**  cellor,  that  the  said  Sarah  C.  Brown,  one  of  the  defend- 
"  ants,  do,  when  she,  the  said  Sarah  C.  Brown,  arrives  at 
**  the  age  of  twenty-one  years,  convey  and  assure  to  such 
*'  purchaser,  his  heirs  and  assigns  forever,  by  a  good  and 
"  sufficient  deed,  the  said  lands  and  premises,  with  the 
"  appurtenances,  and  that  she  acknowledge  the  same  in 
"  due  form  of  law.  And  it  is  ordered,  adjudged  and  decreed 
"  by  the  Chancellor,  that  this  decree  is  to  be,  and  shall  be, 
"binding  upon  the  said  Sarah  C.  Brown,  the  infant,  unless 
"  she,  the  said  Sarah  C.  Brown,  shall  in  six  nionths  after 
"  she  shall  attain  the  age  of  twenty-one  years  (being  served 
''  with  process  for  that  purpose,)  show  unto  this  Court  good 
"cause  to  the  contrary;  and  in  the  meantime  that  the 
"said  purchaser  do  hold  and  enjoy  the  said  land  and 
**  premises  with  the  appurtenances  '' 
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John  Newbolb, 

MicHABL  Newbold,  Thomas  Nbwbold  and  William  Black, 

Jr.,  executors,  Ac,   of  Thomas  Nbwbold,  deceased, 

and  the  Farmers'  and  Mechanics'  Bank  in  the 

City    of  Philadelphia. 

New   CasOe,    Oct.    1825.— (/n   VocoHoh.) 

A  creditor  by  bond  and  mortgage  cannot,  without  some  special  equity  in 
UkroT  of  the  debtor,  be  restrained  from  proceeding,  at  his  election, 
upon  either  or  both  of  his  remedies,  so  that  he  does  not  take  a  double 
satisfaction. 

Petition  for  an  Injunction. — This  was  a  petition  of 
John  Newbold  for  an  injuncHon,  accompanied  by  an 
affidavit  of  the  petitioner,  setting  forth,  as  the  ground  of 
the  petition,  the  following  facts,  viz  : 

The  petitioner,  on  the  27th  of  August,  1823,  executed  a 
mortgage  of  certain  real  estate,  in  Delaware  County, 
Pennsylvania,  to  the  Farmers' and  Mechanics'  Bank  in  the 
City  of  Philadelphia,  one  of  the  defendants,  to  secure  the 
dehtof  $15,400,  payable  with  interest,  on  or  before  the  27th 
day  of  August,  1825.  Accompanying  the  mortgage  was 
the  petitioner's  bond  for  the  same  debt,  with  a  warrant  of 
attorney  for  the  confession  of  judgment.  The  bond  and 
mortgage  were  afterwards  assigned  by  the  Bank  to  the 
other  defendants,  Michael  Newbold,  Thomas  Newbold  and 
William  Black,  Jr. ,  execu  tors  of  Thomas  New  bol  d  .deceased , 
by  whom  said  securities  are  now  held. 

The  petition  stated  that  the  tract  of  land  in  Delaware 
County,  covered  by  the  mortgage,  was  exceedingly  valu- 
able, consisting  of  one  hundred  and  fifty  acres  of  marsh 
meadow  in  a  high  state  of  cultivation ;  two  hundred  and 
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eighty  acres  of  upland  in  fine  condition,  and  having  upon  it 
a  valuable  fishery  ;  several  very  productive  stone  quarries ; 
a  very  large  and  commodious  stone  house  and  other  build- 
ings; that  the  property  cost  the  petitioner  $65,000,  and 
was  worth,  even  at  the  then  depressed  price  of  real  estate, 
not  less  than  $60,000,  and  would  now  bring  at  a  sale  by  the 
sherifif,  $50,000;  that  the  only  liens  upon  the  premises, 
prior  to  the  mortgage,  were  three  other  mortgages  thereon 
given  by  the  petitioner  to  James  C.  Fisher  and  Joseph 
D.  Brown,  for  securing  the  payment  of  $26,000;  and  that 
said  tract  of  land  was  worth  far  more,  and  would  sell  at  a 
?alc  by  the  sheriff  for  m(/re,  than  would  discharge  the  last 
mentioned  three  mortgages  and  also  the  first  mentioned 
mortgage,  by  several  thousand  dollars;  that  the  proceeds 
of  such  a  sale  would  discharge  all  those  mortgages  and 
leave  a  balance  of  from  seven  to  ten  thousand  dollars  ; 
that  this  allegation  is  not  made  unadvisedly,  but  on  facts 
which  had  recently  occurred  and  which  will  prove  their 
truth ;  for  said  premises  were,  about  the  months  of 
December  or  January  nextpreviously,under  a  judgment  ob- 
tained subsequent  to  all  the  said  liens,  and  by  process  issu- 
ing thereon  out  of  the  Court  of  Delaware  County,  sold  by 
the  sheriff  of  that  county,  for  $48,100  ;  that  is,  for  $23,100, 
subject  to  the  principal  of  the  aforesaid  three  mortgages, 
amounting  to  $25,000  ;  and  the  same  was  bought  by  the 
aforesaid  Michael  NewboUl,Thomas  Newbold  ana  William 
Black,  Jr.,  executors  of  said  Thomas  Newbold,  deceased, 
the  holders  of  the  aforesaid  bond  and  mortgage  assigned 
by  the  said  Bank  ;  that  such  purchase  money  would  have 
discharged  the  aforesaid  four  mortgages  and  left  a  balance 
of  more  tban  $7000.00 ;  that  upon  the  return  of  said  pro- 
cess of  sale,  the  petitioner  knowing  that  said  premises  had 
been  sold  for  much  less  than  their  real  value,  applied  to 
the  Court  and  had  the  sale  set  aside.  The  petitioner 
further  stated  that  after  the  sale  was  so  set  aside  the  peti- 
tioner, being  anxious  to  furnish  to  his  creditors,  who  had 
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a  lien  on  said  premises,  thefuTl  income,  rents  and  profits 
thereof,  to  be  applied  to  their  debts,  conveyed  the  same  to 
y  Alexander  Helmslie,  in  trust  for  the  mortgage  creditors, 
and  gave  the  possession  of  the  premises  to  Michael  Newbold, 
Thomas  Newbold  and  William  Black,  Jr.,  in  order  that 
they  might  receive  the  rents  and  profits  thereof;  and  they 
have  accordingly  ever  since  retained  possession  of  the 
premises,  and  received  the  rents  and  profits  thereof,  amount- 
ing as  the  petitioner  believed,  to  at  least  $3000  or  $4000 ; 
that  the  petitioner  was  anxious  for  the  sale  of  the  mortgaged 
premises,  in  order  that  the  debts  se(jured  by  the  mortgages 
may  be  discharged  ;  that  the  executors  were  in  the  receipt 
of  the  rents  and  profits,  and  had  the  means  in  their  own 
hands  of  effecting  a  sale  of  the  premises  whenever  they 
should  think  proper.  The  petitioner  further  stated,  that  he 
was  the  owner  of  other  large  and  valuable  estates  in  Penn- 
sylvania ;  that  he  owned  a  plantation  in  Bucks  County, 
which  he  purchased  at  the  price  of  $50,000,  and  on 
which  he  now  resides ;  that  he  was  also  owner  of  fourteen 
houses  situated  in  Philadelphia,  of  considerable  value. 
The  petitioner  further  stated  that  he  was  the  owner  of  a 
tract  of  land,  situated  in  New  Castle  county,  in  the  State 
of  Delaware,  containing  about  three  hundred  and  ninety- 
three  acres  ;  that  this  land  was  on  the  river  Delaware,  and 
that  the  Chesapeake  and  Delaware  canal  passed  through 
it.  That  a  town  had  been  laid  out  at  and  near  the  mouth 
of  said  canal,  which  was  on  the  land  of  petitioner,  streets 
and  alleys  located  and  opened,  and  building  lots  laid  out. 
The  said  land  had  thus  been  greatly  increased  in  value, 
and  the  petitioner  had  already  entered  into  contracts  for 
the  sale  of  lots  in  the  town,  to  the  amount  of  between 
$50,000  and  $60,000,  on  many  of  which  lots  contracts  had 
been  made  for  erecting  houses  ;  that  there  was  still  a  fur- 
ther demand  for  lots  in  the  town  which,  the  petitioner 
believed,  would  continue  to  increase  ;  that  the  sale  of  lots, 
and  the  erection  of  buildings  thereon,  would  necessarily 
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enhance  the  valae  of  the  remaining  lots  ^nd  the  residue 
of  the  land  ;  that  lots  had  been  sold  on  credit  for  the  pur- 
chase money,  and  on  improving  contracts  which  compel 
the  parchaser,  within  a  certain  time,  to  erect  buildings  of  a 
certain  size  and  description  ;  that  such  sales,  though  prof- 
itable, did  not  enable  the  owner  of  the  soil  to  realize  the 
purchase  money  at  once  ;  that  the  petitioner  considered 
his  prospect  of  realizing  an  independent  fortune  out  of 
his  land  as  certain,  unless  he  should  be  interrupted  in  his 
plans  by  some  proceeding  that  would  prevent  his  giving 
clear  titles  to  such  lots  as  he  should  dispose  of.  Such  an 
interruption  he  knew  was  possible,  but  it  was  not  antici- 
pated by  him,  as  he  knew  he  had  given  securities  on  his 
real  estate  in  i'enn sylvan ia  to  those  creditors  to  whom  he 
was  indebted  to  any  considerable  amount,  and  he  never 
imagined  that  a  creditor,  who  had  his  debt  fully  secured 
in  that  State,  would  wantonly  pursue  a  course  that  might 
be  of  irretrievable  injury  to  the  petitioner,  by  preventing 
his  completing  his  sales  of  lots  in  the  said  town. 

The  petition  then  set  forth  that  the  defendants,  Michael 
Newbold,  Thomas  Newbold  and  William  Black,  Jr.,  exe- 
cutors of  Thomas  Newbold,  dec'd,  had  caused  judgments 
to  be  entered  upon  the  petitioner's  aforesaid  bond  in  the  *^ 
Supreme  Court  of  the  State  of  Delaware  for  New  Castle 
county  ;  that  upon  said  judgment  a  writ  of  Jieri  facias  had 
been  issued  and  the  same  had  been  levied  upon  the  before 
mentioned  real  estate  of  the  petitioner  situated  in  New 
Castle  county,  notwithstanding  the  said  executors  held  for 
the  same  debt  a  mortgage  on  the  tract  of  land  in  Dela- 
ware county,  in  the  State  of  Pennsylvania,  of  a  value  far 
more  than  sufficient,  at  a  sherii^s  sale,  to  discharge  the 
said  debt  after  paying  the  prior  liens  upon  it,  which  tract 
of  land  the  said  executors  then  had  in  their  actual  poses- 
sion  and  were  in  receipt  of  its  profits. 

The  petitioner  charged,  as  a  ground  of  equity,  that  by 
his  contract  with  the  Farmers'  and  Mechanics'  Bank  he 
40 
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had  specifically  pledged  the  tract  of  land  in  Delaware 
county  for  the  payment  of  the  debt  mentioned  in  said 
mortgage,  and  for  which  debt  the  bond  on  which  the 
judgment  was  entered  was  given  ;  that  this  pledge  was 
accepted  by  the  Bank,  and  the  mortgaged  premises  taken 
as  its  specific  security.  That  they  were  now  in  the  act- 
ual possession  of  said  executors,  who  were  in  the  receipt 
of  the  rents  and  profits  ;  that  the  mortgaged  premises 
were  admitted  by  the  executors  to  be  more  than  sufficient 
to  pay  the  debt  due  them,  and  all  the  prior  liens,  even  if 
now  exposed  to  a  sale  by  the  sheriff;  that  notwithstanding 
the  ample  sufficiency  of  the  mortgaged  fund  to  satisfy  the 
debt  which  was  due  the  executors  an<l  also  all  prior  liens, 
they  were  now  seeking  to  abandon  that  fund,  and  to  come 
into  the  State  of  Delaware  with  the  bond  aforesaid,  and 
upon  this  to  coerce  a  sale  of  the  lands  of  the  petitioner  in 
New  Castle  county,  upon  which  the  said  town  has  been 
located,  thus  preventing  the  petitioner  from  complying 
with  and  completing  the  contracts  for  the  sale  of  said 
town  lots,  and  were  proceeding  to  sacrifice  the  iuterest  of 
the  petitioner  to  an  extent  which  would  probably  ruin 
hiiu  irretrievably. 

Sundry  exhibits  were  annexed  to  the  petition  shewing 
certified  lists  of  the  judgments  and  mortgage  against  the 
petitioner  in  the  State  of  Pennsylvania ;  also  the  pro- 
ceedings for  the  sale  of  the  land  in  Delaware  county,  in 
the  petition  referred  to,  and  the  proceedings  in  execution 
of  the  judgment  entered  against  the  petitioner  in  New 
Castle  county. 

The  prayer  of  the  petition  was  that  the  defendants 
might  be  restrained  by  a  writ  of  injunction  from,  further 
proceeding  under  their  said  judgment  and  execution 
against  the  real  estate  of  the  petitioner  in  New  Castle 
county. 

The  petition  came  before  the  Chancellor  in  vacation, 
Oct.  1826,  upon  a  motion  ex  parte  for  an  injunction. 


Digitized  by 


Google 


Nbwbold  v.  Nbwbold,  bt  al.  816 


Opinion. 


Blacky  for  the  petitioner. 

The  Chancellor  refused  to  award  the  writ,  and  assigned 
the  following  as  his  reasons  : 

Upon  the  best  consideration  which  I  can  give  to  the 
subject,  I  do  not  think  that  upon  the  case  made  in  tlie 
petition  the  writ  of  injunction  should  be  ordered. 

It  seems  to  me  to  be  clearly  and  reasonably  settled  that 
a  mortgagee  may  use  aUrthe  remedies  upon  a  bond  and 
mortgage  which  the  law  affords,  at  the  same  time,  and 
consequently  any  one  of  them  which  he  prefers;  but  that 
he  shall  not  take  a  double  satisfaction  for  the  debt.  In 
Booth  vs.  Booths  2  Atk.  343,  Lord  Hardwicke  says,  "  though 
"  the  defendant  is  foreclosing  the  equity  of  redemption 
*'  here,  yot  he  is  not  precluded  from  bringing  an  ejectment 
"  at  law  at  the  same  time,  unless  there  is  something  very 
"  particular  to  take  it  out  of  the  common  case."  And 
Lord  Redesdale,  in  1  Sch.  ^  Lef.  176,  states  the  general 
rule  to  be,  that  "  where  a  party  is  suing  in  this  Court  he 
"  shall  not  be  allowed  to  sue  at  law  for  the  same  debt. 
"  But  the  case  of  a  mortgage  is  an  exception  to  this  rule ; 
"  he  has  a  right  to  proceed  on  his  mortgage  in  equity ,and 
"  on  his  bond  at  law  at  the  same  time."  In  the  case  before 
Lord  Redesdale  there  was  something  *  very  particular,'  (as 
Lord  Hardwicke  said),  which  formed  an  exception  to  the 
general  principle,  but  not  applicable  to  the  present  ques 
tion.  And  in  3  Johns.  Ch.  Rep.  331,  Chancellor  Kent  says 
it  seems  to  be  generally  admitted  in  the  books,  that  the 
mortgagee  may  proceed  at  law  on  his  bond  or  covenant  at 
the  same  time  that  he  is  prosecuting  his  mortgage  in 
Chancery. 

If  the  mortgagee  may  thus  proceed,  both  at  law  and  in 
equity,  he  certainly  may  have  the  fruit  of  both,  or  of 
either,  so  that  he  does  not  take  a  double  satisfaction  ;  and 
whether  he  proceeds  at  law  on  the  bond  and  mortgage,  or 
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at  law  on  the  bond  and  in  equity  on  the  mortgage,  the 
principle  is  the  same.  Here,  the  mortgagee  is  not  pro- 
ceeding on  the  mortgage.  In  1  Yecctes  B.  9,  where  a  suit 
was  brought  on  a  bond  which  accompanied  a  mortgage, 
the  Court  would  not  prevent  the  plaintiff  from  levying  it 
on  what  land  he  pleased.  The  case  of  Holditch  vs.  Misty  1 
P,  Wms.  695,  is  stronger  ihan  the  present,  and  yet  the 
Court  would  not  compel  the  party  to  resort  to  a  particu- 
lar fund  but  left  him  to  his  common  remedy.  The  case  of 
Folliott  vs.  Ogden,  1  B.  Blk.  124,  and  Wright  vs.  Nutt,  1  H. 
Blk,  136 :  3  Bro.  Ch.  Rep.  326,  are  not  applicable.  In  3 
Bro.  Ch.  Rep.  334-5,  that  case  of  Wright  was  argued  on 
this  principle,  that  Sir  James  Wright  had  all  his  property 
in  Georgia  confiscated,  was  himself  a  banished  man,  that 
the  fund  to  which  the  creditors  should  resort  was  the  con- 
fiscated property  in  the  hands  of  the  State  of  Georgia,  and 
that  the  person  who  had  access  to  a  fund  for  the  payment 
of  his  debt,  to  whieli  the  debtor  had  not  access,  should 
make  it  available  before  becomes  upon  the  debtor  person- 
ally. Here,  the  debtor  has  access  to  all  the  funds,  and 
may  avail  himself  of  all  of  them ;  and  there  can  be  no 
reason  for  compelling  the  creditor  to  resort  to  one  alone. 
His  remedy  upon  the  bond  is  as  much  his  right  as  a  remedy 
upon  the  mortgage,  and  there  does  not  appear  to  be  any 
equity  in  compelling  him  to  resort  to  one  or  the  other, 
especially  as  there  is  no  oppression  in  the  act,  although 
there  may  be  some  inconvenience,  and  indeed  an  entire 
frustration  of  the  petitioner's  scheme  in  establishing  a 
own  at  the  mouth  of  the  canal.  In  Wright  vs.  Simpson  6 
Ves.  Jr.  714,  the  former  cases  of  Wright,  although  per- 
haps not  over-ruled,  are  not  assented  to  by  Lord  Eldon. 
Hays  vs.  Ward,  4  Johns.  Ch,  Rep.  123,  has  some  allusion  to 
this  subject,  but  that  case  relates  mainly  to  the  rights  of 
a  surety. 

According  to  the  petitioner's  affidavit  he  has  had  a  large 
surplus  of  assets  for  the  payment  of  his  debts.  They  may 
be  thus  stated : 
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ASSETS. 

Estimated  value  of  the  mortgaged  premises,  $50,000.00 

Plantations  in  Bucks  county,  purchased  for  50,000.00 

Fourteen  houses  in  Philadelphia,  estimated  at  14,000.00 


Total,  1114,000.00 

LIABILITIES. 

The  three  prior  mortgages,  $25,000.00 
The  present  bond  and  mortgage,  15,400.00 
The  subsequent  judgment,  34,668.02 


75,068.02 
Add  for  interest,  say,  20,000.00     95,068.02 


Surplus  of  assets,  $18,981.98 

With  all  these  funds  in  the  power  of  the  petitioner,  it 
may  be  asked  why  he  does  not  pay  off  the  bond  and  mort- 
gage ?  I  see  no  reason  for  taking  this  case  out  of  the 
common  course. 

But  it  appears  that  the  plaintiffs  at  law  have  met  with 
real  difficulties  in  getting  this  money  in  Pennsylvania. 
The  mortgaged  land  did  sell  at  a  sale  made  by  the  sheriff, 
under  another  judgment,  for  a  sum  sufficient  to  discharge 
this  and  all  the  other  mortgages,  and  to  leave  a  balance 
of  from  $7,000  to  $10,000  ;  and  yet,  because  the  petitioner 
conceived  that  the  property  had  been  sold  for  much  less 
than  its  real  value,  he  applied  to  the  Court  and  had  the 
sale  set  aside.  Now,  this  proceeding  interposes  a  serious 
difficulty ;  for  it  may  be  inferred  that  the  highest  and 
best  price  bidden  is  not  to  be  taken  as  the  measure  or 
standard  of  the  value,  but  that  a  sale  by  the  sheriff  is  to 
depend  upon  some  imaginary  value.  It  is  not  alleged  that 
there  was  any  irregularity  in  the  sale,  nor  any  unjust  or 
un&ir  conduct  in  the  sheriff,  or  in  any  other  person  ;  nor 
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indeed  was  any  security  given  that  there  should  be  a 
proper  advance  on  a  second  sale.  Under  all  these  circum- 
stances it  seems  to  me  that  no  ground  is  laid  for  the  inter- 
position of  the  Court  of  Chancery.  The  petition  states 
that  after  the  sale  was  set  aside  the  petitioner  conveyed 
the  mortgaged  premises  to  Alexander  Helmslie,  in  trust 
for  the  mortgage  creditors,  and  gave  the  possession  of 
them  to  Michael  Newbold,Thoma8  Newbold  aud  William 
Black,  Jr.,  to  receive  the  rents  and  profits  ;  and  that  they 
have  accordingly  ever  since  retained  the  possession  there- 
of, and  received  the  rents  and  profits,  as  petitioner  belioves, 
to  at  least  the  amount  of  three  or  four  thousand  dollars; 
and  that  the  executors  have  the  means  of  effecting  a  sale 
of  the  premises  when  tlicy  think  proper.  The  date  of 
this  trust  deed  is  not  given,  but  it  was  after  the  16th  or 
17th  of  January,  1826,  and  whether  before  or  after  the 
judgment  was  entered  and  execution  issued  in  New  Cas- 
tle county  does  not  appear.  The  terms  of  this  contract 
are  not  stated,  and  I  can  form  no  opinion  how  far  it  ought 
to  affect  or  restrain  the  plaintiffs  at  law  from  proceeding 
on  their  judgment  and  execution.  The  fee  simple,  I  sup- 
pose, is  vested  in  Helmslie,  in  trust ;  and  that  is  all  that 
can,  with  certainty,  be  inferred.  It  does  not  appear,  to 
whose  benefit  the  rents  are  first  to  be  applied.  These 
plaintiffs  at  law  have  not  the  first  mortgage  ;  and  it  is  to 
be  supposed  that  the  oldest  mortgages  would  be  preferred. 
However,  enough  of  this  trust  sale  is  not  given  to  furnish 
any  ground  upon  which  I  can  satisfactorily  award  the  in- 
junction. Rents  to  the  amount  of  three  or  four  thousand 
dollars,  since  January  last,  seem  to  be  a  monstrous  sum, 
unless  there  be  something  very  uncommon  in  the  produc- 
tion of  the  farm,  fertile  as  it  may  be,  and  profitable  as  it 
may  be  from  its  local  situation.  The  transaction  seems  to 
be  an  extraordinary  one  for  executors  to  engage  in,  and 
should  be  more  fully  explained  to  make  it  the  ground  for 
granting  the  prayer  of  the  petition. 
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Afterwards,  on  the  26th  of  October,  1826,  another  peti- 
tion and  affidavit  of  the  same  petitioner  was  presented  to 
the  Chancellor  praying  the  same  relief  as  did  the  former. 
This  latter  petition  and  affidavit  alleged  as  a  further  ground 
of  equity  that  after  the  sale  by  the  sheriff  of  the  tract  of 
land  in  Delaware  county,  Pennsylvania,  and  the  setting 
aside  of  the  same  by  the  Court,  the  petitioner  proposed 
to  the  defendants,  the  executors  of  Thomas  Newbold 
deceased,  to  convey  and  assign  the  said  mortgaged  premises 
to  a  trustee  for  the  creditors,  with  power  to  sell  the  same 
and  to  apply  the  proceeds  in  discharge  of  the  liens  thereon ; 
that  said  proposal  was  acceded  to  by  the  executors,  who 
nominated  for  such  trustee  one  Alexander  Helmslie ;  that 
thereupon,  the  petitioner  executed  such  conveyance  to  said 
Helmslie,  upon  the  trust  aforesaid ;  and  pursuant  thereto 
the  executors  took  possession  of  the  premises;  that  said 
conveyance  was  made  with  the  express  understanding  and 
agreement  that  the  property  so  conveyed  was  to  be  first 
resorted  to  for  the  payment  of  the  liens  against  it,  accord- 
ing to  their  priority. 

TTpon  this  petition  an  injunction  was  awarded,  as  prayed 
for. 
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Martha  Dice,  a  lunatic,  by  her  trustee,  Jambs  Bradford, 

vs. 

Stephen  Doughtbn,  William  Douohten,  Isaac  Douqhtbn, 
Benedict  Doughten,  John  S.  Doughten,  Joseph  Wol- 
laston  and  Elizabeth  his  wife,  and  Stephen  Doughten 
and  William  Doughten,  administrators,  c,  L  a.,  of  Wil- 
liam Doughten,  dec'd. 

New  Caaile,  Feb.  T.   1827. 

The  equitable  defence  of  a  purchase  of  land  for  valuable  consideration, 
without  notice,  may  be  made  hj  answer  as  well  as  by  plea  ]  but  such 
defence,  when  made  liy  answer,  must  be  alleged  with  the  same  fullness 
and  precision  as  is  required  in  a  plea 

It  is  not  sufficient  that  in  the  answer  it  be  stated  only  by  way  of  recital,  in 
connection  with  the  statement  of  liile,  that  the  defendant  purchased 
for  a  valuable  consideration  and  without  notice.  The  matter  should 
be  alleged,  separately  and  distinctly  from  the  statement  of  title,  and 
insisted  upon  as  a  bar  to  the  equity  of  the  bill. 

It  is  not  sufficient  to  allege  generally  that  the  defendant  purchased  for  a 
valuable  consideration  ;  but  it  must  be  specifically  alleged  of  what  the 
consideration  consisted. 

In  the  present  case  the  statement  by  the  answer  that  the  defendant  gave 
'*  a  full,  fair  and  just  price  for  said  tract  of  land  without  any  notice, 
knowledge  or  belief  that  there  existed  any  defect  in  the  title  of  the 
same,  or  that  the  said  tract  of  land  was  liable  to  any  claim  or  demand 
of  dower  by  the  said  M.  D.  (the  complainant)  or  of  aay  other  person/^ 
is  not  sufficient  (if  excepted  to)  as  a  plea  of  purchase  for  a  valuable 
consideration,  without  notice.  But  such  an  answer  or  plea,  if  not 
excepted  to,  will  be  taken  as  sufficient. 

Under  the  defence  of  a  purchase  for  value  and  without  notice,  the  onus  of 
proof  is  on  the  defendant.  The  acknowledgment  in  the  deed  of  the 
receipt  of  a  consideration  is  not   evidence  to  support  such  a  defence."* 

A  plea  of  purchase  for  value  and  without  notiee  is  a  bar  only  against  an 
equitable  and  not  against  a  legal  claim.  It  is  no  bar  against  a  bill  for 
the  assignment  of  dower,  that  being  a  legal  title. 
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Upon  a  decree  for  the  assignment  of  dower  against  a  parchaser  of  land 
from  the  deceased  husband  and  for  an  acconnt  of  rents  and  profits, 
the  purchaser  is  Kable  only  for  rents  and  profits  which  accrued  subse- 
i  quent  to  the  date  ot  his  purchase.  To  support  a  claim  by  the  widow 
for  reots  and  profits  from  the  death  of  the  husband  all  the  intermediate 
purchasers  must  be  made  parties  to  the  bill. 

The  Act  of  Limitations  will  not  be  enforced  in  eqaitj,  unless  it  be  insisted 
upon  by  plea  ox  answer. 

Bill  in  Equity  for  the  assignment  op  dower. — The 
case  made  by  this  bill  was  as  follows : 

James  Dick,  deceased,  the  husband  of  the  complainant, 
was  in  his  lifetime  seised  in  fee  simple  of  a  certain  tract  of 
land,  situate  in  New  Castle  county.  About  the  21st,  of 
April  1803,  he  sold  and  conveyed  the  same  to  David  L. 
Reeco,  the  complainant  being  before  and  at  the  time  of  the 
sale  and  conveyance  the  lawful  wife  of  the  grantor,  the  said 
James  Dick.  The  bill  alleged  that  the  complainant  had 
not  at  any  time  released  her  dower  in  said  land  or  barred 
herself  thereof  by  any  act  or  deed  whatever.  The.  title 
to  the  land  was  traced  down,  by  the  bill,  from  David  L. 
Beece  to  William  Doughten,  the  present  tenant  and  the 
defendant  in  this  suit.  James  Dick,  the  husband,  died  on 
the  26th  of  December,  1803,  leaving  to  survive  him  his 
widow,  the  complainant,  and  one  daughter.  William 
Doughten,  the  defendant,  was  in  possession  of  the  lands  at 
the  filing  of  this  bill,  and  had  been  since  the  21st  of  March, 
1814.  The  prayer  was  that  dower  be  assigned  to  the  com 
plainant  out  of  the  said  tract  of  land,  and  that  the  defend- 
ants account  with  her  for  the  rents  and  profits  which  may 
have  accrued  therefrom  since  the  date  of  the  death  of  the 
said  James  Dick. 

The  answer  of  the  defendant  admitted  the  seisin  of  James 
Dick,  and  that  he  had  by  deed,  dated  the  21st  of  April, 
1808,  sold  and  conveyed  the  premises  to  David  L.  Reece, 
in  fee ;  and  the  several  sales  and  conveyances  of  the  same 
down  to  the  conveyance  made  to  the  defendant  on  the  21st 
41 
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of  March,  1814,  were  also  admitted  ;  but  in  no  one  of  them, 
as  the  answer  alleged,  was  there  any  mouej  consideration 
mentioned,  or  any  other  consideration.  The  answer  did 
not  admit  that  Martha  Dick  was,  at  the  time  of  the  sale 
and  conveyance  to  David  L.  Reece,  the  lawful  wife  of  James 
Dick.  It  further  alleged  that  the  defendant, ''  gave  a  full, 
"  fair  and  just  price  tor  the  said  tract  of  land,  without  any 
''  notice,  knowledge  or  belief  that  there  existed  any  defect 
"  in  the  title  to  the  same,  or  that  the  said  tract  of  land  was 
"  liable  to  any  claim  or  demand  of  dower  by  the  complain- 
"  ant,  or  any  otiier  person."  The  answer  did  not  set  forth 
of  what  the  "  full,  fair  and  just  price,''  alleged  to  have  been 
given  tor  the  land  consisted,  whether  of  money,  or  of  any 
thing  else.  The  answer  insisted  that  the  complainant 
was  never  entitled  to  dower  in  the  said  land,  or  that  if  she 
ever  had  any  right  of  dower  in  the  same  the  right  had  been 
released  or  extinguished. 

Issues  were  joined  and  depositions  were  taken  on  the 
part  of  the  complainant,  the  defendant  not  joining  in  the 
commission. 

The  cause  came  first  before  the  Chancellor,  at  the  Au- 
gust T.  1822,  for  a  hearing  upon  the  bill,  answer,  exhibits 
and  depositions.  After  the  reading  of  the  depositions  taken 
on  behalf  of  the  complainant  the  defendant,  by  his  counsel, 
prayed  that  an  issue  might  be  directed  by  the  Chancellor, 
to  be  tried  by  a  jury  at  the  bar  of  the  "Court  of  Common 
Pleas,  to  find  whether  or  not  the  complainant,  Martha  Dick, 
was  the  lawful  wife  of  James  Dick,  on  ihe  2l8t  dav  of 
April,  1803,  and  continued  to  be  the  lawful  wife  of  the 
said  James  Dick,  until  the  time  of  his  death.  An  issue 
was,  thereupon,  directed  by  the  Chancellor  accordingly  ; 
and  the  same  was  tried  by  a  jury  at  the  bar  of  the  Court 
of  Common  Pleas,  and  returned  and  filf»d  in  this  Court  on 
the  28th  of  June,  1823.  By  the  verdict  of  the  jury  upon 
said  issue,  it  was  found  that  the  complainant  was  the  law- 
ful wife  of  the  said  James  Dick,  on  the  2l8t  day  of  April, 
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1803,  the  date  of  the  conveyance  of  the  land  by  James 
Dick  to  David  L.  Beeoe,  and  that  she  continued  to  be  the 
lawful  wife  of  the  said  James  Dick,  until  the  time  of  his 
death. 

After  the  return  of  the  verdict  found  upon  the  issue 
directed  as  aforesaid,  the  cause  coming  again  before  the 
Chancellor,  on  the  16th  April,  1824,  a  decree  was  made 
that  an  account  bfe  taken  of  the  rents  and  profits  of 
the  land.  Before  any  further  proceedings  were  had 
William  Doughten,  the  original  defendant,  died  ;  where- 
upon, on  the  25th  of  July,  1825,  a  bill  of  revivor  was  filed 
against  Stephen  Doughten,  William  Doughten,  Isaac 
Doughten,  Benedict  Doughten,  John  8.  Doughten  and 
Joseph  WoUaston  and  Elizabeth  his  wife,  the  said  Stephen, 
William,  Isaac,  Benedict,  John  and  Elizabeth  being  the 
children  and  heirs  at  law  of  the  said  William  Doughten, 
deceased,  and  against  the  said  Stephen  and  William  as 
administrators,  e,  t,  a.,  of  the  decedent.  An  answer  to  the 
bill  of  revivor  was  filed  and  the  original  suit  decreed  to 
be  revived.  On  the  19th  of  July,  1826,  a  decree  was  made 
for  the  assignment  of  dower  to  the  complainant,  and  com- 
missioners to  assign  the  same* were  appointed.  On  the 
6th  of  March,  1827,  the  commission  with  the  assignment  of 
dower  was  returned,  and  at  the  pame  time  an  account  of 
the  rents  and  profits,  taken  under  a  previous  decree,  was 
filed. 

At  this  stage  of  the  proceedings  the  cause  came  before 
the  Chancellor  for  a  final  decree.  An  objection  to  such 
decree  was  then  for  the  first  time  taken  by  the  counsel 
for  the  defendants,  that  William  Doughten,  the  original 
defendant,  was  a  purchaser  of  the  premises  for  a  valuable 
consideration  and  without  notice.  A  question  was  also 
raised  whether,  if  the  complainant  were  entitled  to  dower, 
her  claim  to  rents  and  profits  should  run  from  the  date  of 
the  decease  of  her  husband,  James  Dick,  or  only  from  the 
date  at  which  William  Doughten  became  the  purchaser  of 
the  land. 
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Booth,  for  the  cornplainaQt. 

The  only  question  reserved,  and  to  be  determined  opon 
this  final  hearing,respeetB  the  complainant's  claimfor  rents. 
We  insist  that  she  is  entitled  to  one  third  of  the  annual 
rents  and  profits  which  have  accrued  since  the  decease  of 
her  husband,  who  died  December  26th,  1803.  The  law 
ojives  to  the  widow  dower  for  her  maintenance  from  the 
death  of  her  husband,  and  the  party  in  possession  must 
account  to  her  from  the  time  her  title  accrued.  It  matters 
not  that  his  own  title  accrued  subsequent  to  her's.  He 
should  han^e  secured  himself  against  his  grantor.  The 
widow  may  recover  her  share  of  the  rents  and  profits 
accruing  prior  to  the  time  of  making  demand.  Curtis  vs. 
Curtis,  2  Bro.  Ch.  B.  620,  cited  2  Ves.  Jr.  126.  No  limitar 
tion  bars  the  claim  for  rents  upon  an  assignment  of  dower. 
Oliver  vs.  Biehardson  9  Ves.  Jr.  222. 

BogerSy  for  the  defendants. 

The  original  defendant,  William  Dough  ten,  was  a  pur- 
chaser for  a  valuable  coifsideration  and  without  notice,, 
and  in  that  character  is,  upon  settled  principles,  entitled 
to  the  protection  of  a  court  of  equity.  •  The  allegation  of 
the  answer  is  full  on  this  point,  that  "  the  defendant  gave 
a  full,  fair  and  just  price  for  the  said  tract  of  land  without 
any  notice,  knowledge  or  belief  that  there  existed  any 
defect  in  the  title  to  the  same,  or  that  the  said  tract  of 
land  was  liable  to  any  claim  or  demand  of  dower  by  the 
said  Martha  Dick,  or  by  any  other  person."  Such  defence 
may  be  taken  as  well  by  answer  as  by  plea.  Wyaifs  Pr. 
Beg.  22 :  Guard  vs.  Samiders  2  Ves.  Jr.  454  :  Williams  vs. 
Larabe  2  Bro.  Ch.  B.  264:  Mitford's  PI.  246. 

As  to  rents  and  profits — It  is  settled  at  law  that 
damages,  or  rents  and  profits  by  way  of  damage,  cannot 
be  recovered  before  demand  made.  8  Levinz.  409.     In  this 
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rule  equity  will  follow  the  law.  The  demand  in  this  case 
was  the  filing  of  the  bill,  no  other  being  proved.  As  the 
case  stands,  therefore,  the  widow  is  entitled  only  from  the 
date  of  filing  the  bill.  But,  even  had  a  demand  been 
earlier  made,  it  could  not  have  carried  the  claim  for  rents 
as  against  the  original  defendant  to  a  date  prior  to  the 
accruing  of  his  title  by  purchase.  The  cases  cited  for  the 
complainant  were  of  claims  against  the  heir  at  law,  whose 
title  accrues  at  the  death  of  the  ancestor.  Again,  the 
claim  to  rents  from  the  death  of  the  husband  is  defective 
for  want  of  parties.  All  the  intermediate  holders  of  the 
land  should  have  been  brought  before  the  Court.  3  Bro. 
Ch.  R.  264.  Non  constathxxt  that  the  prior  holders  may  have 
paid  the  widow's  annual  rents.  They  should  be  here  to 
answer.  Further^  we  insist  upon  the  Act  of  Limitations. 
At  law,  the  action  for  mesne  profits  is  limited  to  six  years. 
So,  by  analogy,  is  an  account  for  rents  upon  an  assignment 
of  dower  in  equity.  6  Ves.  Jr.  744  ;  4  Bro.  Ch.  B.  468  : 
1  S.  ^  L.  428.  The  complainant,  though  a  lunatic,  has 
had  a  trustee  since  the  year  1807.  There  has  been  gross 
negligence. 

Wales,  for  the  complainant,  in  reply. 

It  is  to  late  to  take  the  defence  of  a  purchase  for  value, 
without  notice.  There  is  no  allegation  in  the  bill  putting 
this  matter  in  issue.  What  is  stated  is  only  by  way  of 
recital.  It  is  not,  as  it  should  have  been,  insisted  upon  as 
a  defence  against  the  equity  of  the  bill.  Throughout  a 
long  course  of  proceedings,  involving  the  trial  of  an  issue 
at  law,  this  question  has  not  before  been  raised.  It  is  now 
too  late.  The  dower  has  been  already  decreed,  and 
assigned  in  execution  of  the  decree.  Were  the  question 
open,  a  purchase  without  notice  would  be  no  bar  against 
a  lunatic.  Upon  the  proofs  it  does  not  appear  that  Dough, 
ten  was  without  notice,  but  the  contrary. 
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As  to  the  widow's  share  of  rent^,  she  is  entitled  from 
the  accruing  of  her  title,  and  is  not  restricted  to  the  time 
of  demand  made.  She  was  a  lunatic,  incapable  of  making 
a  demand,  and  her  trustee  hsid  no  knowledge  of  her  title. 
The  act  of  limitations  does  not  apply,  npt  being  insisted 
upon  in  the  answer. 

RiDQELY,  Chancellor. — It  is  now  for  the  first  time 
objected  in  argument  for  the  defendants,  that  William 
Doughten,  was  a  purchaser  without  notice,  for  a  valuable 
consideration.  Had  exceptions  been  taken  to  the  answer 
it  might  have  been  doubted  whether  it  was  sufficient. 
After  deducing  the  title  from  James  Dick  to  Amsisa  Smith, 
it  is  then  stated  that  "  the  said  Amasa  Smith,  by  a  certain 
"deed  of  bargain  and  sale,  duly  executed  by  the  said 
"  Amasa  Smith  and  Lueretia  his  wife,  bearing  date  the 
"  twenty  first  day  of  March,  in  the  year  of  our  Lord,  one 
"  thousand  eight  hundred  and  fourteen,  sold  unA  conveyed 
"  the  ^aid  tract  to  this  defendant,  his  heirs  and  assigns; 
"  that  this  defendant  gave  a  full,  fair,  and  just  price,  for 
"  the  said  tract  of  land,  without  any  notice,  knowledge,  or 
"belief  that  there  existed  any  defect  in  the  title  of  the 
"  deceased,  or  that  the  said  tract  of  land  was  liable  to  any 
"  claim  or  demand  of  dower  by  the  said  Martha  Dick,  or 
"of  any  other  person."  A  plea  of  purchase  for  valuable 
consideration,  without  notice,  must  aver  the  consideration 
and  the  actual  payment  of  it.  Mitford,  PL  216  ;  and 
Mitford  cites,  Hardmgham  vs.  Nicholls,  3  Atk.  304,  and 
Maitland  vs.  Wilson^  3  Atk.  814.  In  the  latter  case  the 
defendant  ^pleaded  the  purchase  deed,  the  several  sums 
which  were  the  consideration,  and  among  the  rest,  a  sum 
of  £4,958,  money  really  paid.  Lord  Hardwicke  says,  "  it 
"  is  pleaded  in  such  a  manner  that  it  seems  rather  a  recital 
"of  the  purchase  deed;  whereas,  it  ought  to  have  been 
"  pleaded  distinctly  and  separately  from  the  recital ;  and  it 
"  should  have  been  averred  by   the  plea,  that  the   sum 
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'^  mentioned  as  the  consideration  in  the  deed  was  really  and 
**  bima  Jide  paid.  This  being  a  plea  to  the  relief,  and  not 
"  to  the  discovery,  if  it  was  directed  to  stand  for  an  answer, 
**  without  the  words, "  with  liberty  US  except,"  it  would 
"be  establishing  it  as  a  good  answer;  and  therefore  to 
'*  prevent  this,  it  is  necessary  these  words  should  be  added." 
That  case  shows  that  in  an  answer  the  consideration  money 
must  be  averred  to  be  paid,  distinctly  from  the  deed.  And 
from  1  Harrison's^  CA.  iV.  224,  it  appears  necessary  to  set 
forth  in  the  answer,  that  the  purchase  was  made  for  a  real 
and  valuable  consideration  in  money  paid.  In  GUb.  Eq, 
57-5«;  Mitford's,  FL  :il  5-216;  bugd.  on  Vend.  553,  558, 
this  subject  is  treated  pretty  much  at  large  in  relation  to 
pleas.  And  it  is  evident  from  the  case  of  Maitland  vs. 
Wils07ij  that  the  answer  must  be  full  and  particular;  and* 
indeed,  where  the  defence  is  made  by  answer,  without  a 
plea,  it  is  necessary  that  there  should  be  the  same  precision, 
and  that  all  the  matters  makiug  the  defence  should  be  as 
clearly  and  as  explicitly  stated,  as  in  a  plea.  luthis  answer 
the  defendant  alleges  that  he  gave  "a  full,  fair  and  just 
price"  for  the  said  tract  of  land ;  but  whether  he  ever  paid 
a  valuable  consideration,  or  whether  this  price  was  given 
in  money,  or  by  exchange  of  lands,  or  in  any  other  article, 
does  not  appear.  A  settlement  in  consideration  of  mar- 
riage is  equivalent  to  a  purchase  for  a  valuable  consideration 
and  may  be  pleaded  in  the  same  manner.  Mitf.  FL  218 ; 
Rep.  Temp.  Finch.  9.  But  then  the  plea  must  set  foith  the 
settlement  and  the  lands  comprised  in  it,  with  sufiicient  cer- 
tainty. Mitf.  FL  219 ;  Atk.  52.  Even  in  the  deed  of  Amasa 
Smith,  said  to  have  been  made  to  Doughten,  no  valuable 
consideration  is  mentioned;  and  in  pleading  a  deed  of  bar- 
gain and  sale,  if  money  or  a  valuable  consideration  i  snot 
shown,  it  will  be  bad  on  demurrer.  2  Com.  Dig.  66,  Bar- 
gain and  sale.{  B.  12.)  And  in  pleading  a  release  in  Chan- 
cery^, the  defendant  must  set  out  the  consideration  upon 
which  the  release  was  made.     Mitf.  Fl.  209.     In  this  case 
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it  is  the  essence  of  the  defence,  that  a  valable  considera- 
tion was  paid  by  Donghten.  This  should  not  be  shown 
only  by  recital  of  the  deed  ;  but  according  to  Maidand  vs. 
WUsoTiy  8  AtL  804, "it  should  have  been  distinctly  averred 
separately  from  the  recital  of  the  deed.  The  phrase,"  a  full, 
"  fair  and  just  price  for  the  land,"  may  mean  any  adequate 
compensation,  distinct  from  a  valuable  consideration. 

However,  this  answer  has  not  been  excepted  to,  and  it 
will  be  here  taken  as  sufficient.  It  is  now  to  be  considered 
whether  any  proof  has  been  made  that  William  Donghten, 
gave  a  full,  fair  and  just  price  for  this  land ;  for  the  repli- 
cation puts  the  defendant  upon  proof  of  his  answer.  1 
Harrison's  Ch.  Pr.  407 :  Cooper's  Equity^  328.  And  so  as 
to  a  plea.  3  P.  Wm.  94.  And  the  purchase  for  a  fair  price 
should  be  proved  distinctly  from  the  deed  of  Amasa  Smith. 
That  might  be  good  evidence  for  the  payment  of  any  con- 
sideration therein  mentioned  between  Smith  and  Dough- 
ten  ;  but  it  is  not  proof  as  between  Donghten  and  Dick's 
widow,  nor  between  Dough  ten  and  any  third  person. 

On  reading  the  depositions  of  the  witnesses  taken  on 
behalf  of  the  complainant,  some  of  these  speak  of  having 
heard  that  Doughten  paid  $8,000.00,  for  the  lands ;  and 
one  of  them  heard  Doughten  say  so ;  but  the  declaration  of 
Doughten,  and  the  hearsay  of  others,  is  not  evidence,  and 
amounts  to  no  proof  of  the  payment  by  Doughten  of  a 
ftill,  fair  and  just  price  for  the  land.  Consequently,  as 
there  is  no  such  proof,  the  defendant  has  failed  in  estab- 
lishing that  fact,  and  of  course  a  final  decree  must  be 
made  for  the  complainant. 

I  might  here  close  this  part  of  the  case ;  but  two  other 
points  were  made  in  the  argument.  Firsts  on  the  part  of 
the  complainant,  it  was  objected  that  the  defendant  could 
not  make  the  defence,  by  ansicer^  of  his  being  a  purchaser 
for  a  valuable  consideration,  without  notice.  The  second 
point  was,  whether  the  defendant  can  avail    himself,  by 
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plea  or  answer,  of  his  being  a  purchaser  for  a  valuable 
consideration  without  notice,  as  against  a  claim  of  dower 
in  the  complainant. 

Firsty  I  think  a  defendant  may  avail  himself  of  this  de- 
fence by  answer  as  well  as  plea.  The  following  authorities 
support  this  opinion  : — 1  Han^isorCs  Ch.  Pr.  244 :  Harris 
vs.  IngUdm,  8  P.  Wms.  91,  96  ;  2  Ves.  Sr.  492.  Lord  Hard- 
wicke  says,  in  Chapman  vs.  Turner j  1  Atk.  54,  "  the  defence 
*'  proper  for  a  plea  must  be  such  as  reduces  the  cause  to  a 
"  particular  point,  and  from  thence  creates  a  bar  to  the 
"  suit,  and  is  to  save  the  parties  the  expense  of  an  exami- 
"  nation  ;  and  it  is  not  every  good  defence  in  equity  that 
"  is  good  in  a  plea,  for  where  the  defence  consists  of  a 
"  variety  of  circumstances,  there  is  no  use  of  a  plea ;  the 
^'  examination  must  still  be  at  large,  and  the  effect  of  al- 
"  lowing  such  a  plea,  will  be,  that  the  Court  will  give 
"  their  judgment  on  the  circumstances  of  the  case  before 
"  they  are  made  out  by  the  proof."  In  addition.  Lord 
Redesdale's  Treatise  on  Pleadings^  246,  may  be  consulted 
on  this  subject.  The  defence  in  this  caso  might,  possibly, 
have  been  better  made  by  a  plea  and  by  answer  in  sup- 
port of  the  plea;  but  I  will  not  enlarge  on  this  subject. 

The  second  might  have  been  much  the  most  important 
point ;  but  from  the  failure  of  proof  in  the  defendant,  it 
is  not  of  the  first  consideration  in  the  cause.  However,  I 
shall  not  pass  it  by  without  notice.  In  WiUiams  vs.  Lambe, 
8  Bro.  Ch.  Rep.  264,  which  was  a  bill  for  dower,  and  in 
which  the  defendant  pleaded  to  the  discovery  and  relief 
that  he  was  a  purchaser  for  a  valuable  consideration,  with- 
out notice  of  the  vendor  being  married,  Lord  Thurlow 
said,  "  the  only  question  was,  whether  a  plea  of  purchase 
"  without  notice  would  lie  against  a  bill  to  set  out  dower ; 
"  that  he  thought  where  the  party  is  pursuing  a  legal  title, 
"  as  dower  is,  that  plea  does  not  apply,  it  being  only  a  bar 
"  to  an  equitable,  not  to  a  legal  claim."  He  therefore 
overruled  the  plea.  Mr.  Park,  in  his  Treatise  on  Dower j  828, 
42 
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says,  the  case  of  WUUams  vs.  Lambe  may  be  sapported  on 
its  particular  circumstances,  on  the  ground  that  the  plea 
covered  too  much,  being  to  the  relief  as  well  as  to  the 
discovery.  The  dowress  had  a  right  to  recover  against 
the  purchaser  at  law,  and  if  it  be  established  that  a  court 
of  equity  has  a  concurrent  jurisdiction  to  assign  dower, 
such  a  plea  to  the  relief  would  appear  to  be  inexplicable ; 
although  it  might  be  good  to  the  discovery,  since  the 
relief  prayed  is  not  the  assistance  of  the  Court  to  enable 
the  dowress  to  make  good  her  title  at  law,  but  merely  to 
give  her  the  effect  of  a  recovery  at  law.  It  is,  indeed, 
noticeable  that  the  observations  of  Lord  Thurlow  seem  dis- 
tinctly addressed  to  the  plea,  as  a  plea  to  the  relief,  and 
his  omitting  to  intimate  that  such  a  plea  might  be  good  as 
to  the  discovery,  may  possibly  be  accounted  for  by  the 
consideration  that  in  a  case  so  circumstanced,  a  plea  to 
the  discovery  would  almost  unavoidably  be  over-ruled  by 
the  answer.  Now,  in  the  case  of  Williams  vs.  Lambe,  I  do 
not  perceive  the  ground  for  Mr.  Park's  distinction  ;  for  as 
the  case  is  reported  by  Brown,  although  Lord  Thurlow's 
remarks  were  addressed  to  the  plea,  yet  they  distinctly 
state  that  the  plea  did  not  apply  as  a  bar  to  a  legal  claim ; 
that  dower  was  a  legal  claim,  and  therefore  the  plea  was 
over-ruled.  But  suppose  Mr.  Park's  distinction  to  be  cor- 
rect, this  ansiwer  does  not  object  to  making  the  discovery  ; 
and  it  does  state  the  several  deeds  of  conveyance,  and 
niakes  a  full  discovery  as  to  the  title  ;  and  then,  as  I  clearly 
understand  it,  the  fact  that  the  purchase  for  a  full,  fair  and 
just  price,  without  any  notice,  knowledge  or  belief  that 
there  existed  any  defect  in  the  title,  or  that  the  said  tract 
of  land  was  liable  to  any  claim  or  demand  of  dower  by 
the  said  Martha  Dick  is  opposed  as  a  defence  to  the  relief. 
This  is  a  legal,  not  an  equitable  title,  and  I  should  decree 
in  favor  of  the  complainant,  had  the  defendants  supported 
their  answer  by  proof,  unless  the  admission  of  the  suffi- 
ciency of  the  answer  by  not  excepting  to  it  might  have 
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interposed  a  difficulty.  As  to  the  rents  and  profits,  the 
decree  will  he  confined  to  the  21st  of  March,  1814,  the 
time  of  the  purchase  made  by  William  Doughten.  The 
other  purchasers  are  not  parties;  and  whether  the  arrears 
of  rent,  or  anything,  was  paid  to  this  complainant  previous 
to  Doughten's  purchase  does  not  appear.  If  the  complain- 
ant wished  to  go  back  to  the  death  of  the  husband,  all  the 
purchasers  antecedent  to  Doughten  should  have  been 
made  parties.  As  that  has  not  been  done,  the  account  for 
the  arrears  of  rents  and  profits  will  be  limited  to  the  date 
of  his  purchase.  The  Act  of  Limitations  has  not  been 
pleaded  nor  insisted  on  in  the  answer,  and  therefore  it  can 
have  no  effect. 


Elizabbth  Oildbr, 

vs. 

Unity  Gildbr  and  Reuben  Gilder,  administrators  of 
John  Gilder,  deceased,  and  David  Marvel,  adminis- 
trator, d.  6.  n.,  of  Henry  Gilder,  deceased,  (which  said 
John  and  Henry  were  executors  of  Reuben  Gilder, 
dec'd),  and  Batcheldbr  Chance  and  Absalom  Gibbs. 

New   Cattiej  Jufy    T.   1827. 

A  plea  or  answer,  relying  upon  the  equitable  defence  of  a  purchase  for  a 
valuable  consideration,  without  notice,  must  set  forth  the  considera- 
tion,— of  what  it  consisted, — and  must  aver  the  actual,  bona  fide^ 
payment  of  it,  independently  of  the  usual  recital  of  payment  in  the 
deed.  Also,the  plea  or  answer  must  deny  positively  the  faet  of  notice 
of  the  complainant's  title  or  claim  previous  to  the  execution  of  the 
deed  ;  and  must  deny  every  circumstance,  charged  in  the  bill,  from 
which  notice  might  be  inferred.  Notice  must  be  denied,  though  not 
charged  in  the  bill. 
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This  defence  may  be  taken  either  by  plea  or  answer  ;  but  a  denial  of 
notice  or  fraud,  charged  in  the  bill,  should  be  by  answer  also,  in  order 
that  the  complainant  may  be  at  liberty  to  except  to  its  sufficiency. 

A  testator  by  will  directed  that  his  '  just  debts  and  burying  expenses  be 
"'  paid  "  by  his  executors.  He  devised  to  his  two  sons  his  whole  real 
estate,  *  to  them  and  their  heirs,  in  equal  moieties  forever ;  and  also 
all  his  personal  estate  after  paying  the  legacies  in  the  tciU  mentioned.^ ^ 
Held,  upon  the  construction  of  the  will,  that  the  legacies  were  not 
charged  upon  the  real  estate  devised  to  the  sons. 

Bill  in  Equity  for  a  lbgacy. — This  bill  was  filed  to 
recover  a  legacy  of  £100  bequeathed  to  the  complainant  by 
the  last  will  and  testament  of  her  father,  Reuben  Gilder, 
dated  March  17th,  1775.  The  testator  bequeathed  sundry 
legacies,  among  which  was  a  legacy  to  the  complainant  of 
£100,  to  be  paid  ''  on  her  arrival  to  lawful  age  or  day  of 
"  marriage."  The  real  estate  of  the  testator  was  devised 
to  his  two  sons,  Henry  Gilder  and  John  Gilder,  whom  he 
appointed  executors.  After  the  death  of  the  testator,  in 
April,  1775,  the  will  was  proved  and  letters  testamentary 
thereon  granted  to  Henry  Gilder  and  John  Gilder.  Henry 
Gilder,  one  of  the  executors,  died  intestate  on  the  Ist 
of  June,  1789,  and  administration  of  his  estate  was  granted 
to  Susannah  Gilder  and  James  Miles  :  afterwards,  upon  the 
death  of  both  Susannah  Gilder  and  James  Miles,  adminis- 
tration de  bonis  non^  of  the  estate  of  Henry  Gilder,  deceased, 
was  granted  to  David  Marvel,  one  of  the  defendants.  John 
Gilder,  the  other  executor  of  the  will  of  Reuben  Gilder? 
deceased,  died  on  the  1st  of  October,  1802,  and  administra- 
tion of  his  estate  was  granted  to  the  defendants.  Unity 
Gilder  and  Reuben  Gilder.  After  the  death  of  the  testa- 
tor, Henry  Gilder  and  John  Gilder,  the  devisees  of  his  real 
estate,  entered  into  possession  thereof;  and  afterwards 
John  Gilder,  by  deed  dated  the  30th  of  May,  1776,  con- 
veyed his  interest  in  the  said  real  estate  to  Henry  Gilder, 
who  became  sole  seized  thereof.  After  his  death  the  real 
estate  was  sold,  under  two  several  orders  of  the  Orphans' 
Court  for  New  Castle  County,  for  the  payment  of  his  debts. 
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One  of  said  ordera  was  granted  by  the  Court  in  the  year 
1781^,  to  Susannah  Gilder  and  James  Miles,  as  administra- 
tors of  Henry  Gilder,  deceased ;  pursuant  to  which  order 
about  seventy-five  acres,  part  of  said  real  estate,  was  sold 
to  Absalom  Gibbs,  one  of  the  defendants,  and  the  sale  being 
returned  to  and  confirmed  by  the  Court,  the  land  so  sold 
was  conveyed  to  Absalom  Gibbs,  by  a  deed  from  the 
administrators  dated  the  26th  of  February,  1790.  The 
other  of  said  orders  of  sale  was  granted  by  the  same  Court, 
in  the  month  of  September,  1816,  to  David  Marvel,  as 
administrator,  d.  6,  n.  of  Henry  Gilder,  deceased ;  pursu- 
ant to  which  order  the  residue  of  the  real  estate  was  sold 
to  the  defendant,  Batchelder  Chance ;  and  the  sale  being 
returned  to  and  confirmed  by  the  Court,  the  land  so  sold 
was  conveyed  by  the  administrator,  d,  b.  n.  to  Batchelder 
Chance,  the  purchaser. 

The  material  parts  of  the  will  of  Reuben  Gilder,  dec'd, 
out  of  which  the  controversy  arose,  were  as  follows  : 

"  First.  I  do  direct  that  my  just  debts  and  burying 
"  expenses  be  paid  by  my  executors  hereafter  named. 

"  Item — I  give  and  bequeath  unto  my  two  sons,  Henry 
"  Gilder  and  John  Gilder,  the  whole  of  my  lands,  that  is 
*'  the  plantation  and  land  whereon  I  now  live,  as  also  my 
"  right  to  lands  in  Cecil  county,  in  the  Province  of 
"  Maryland,  to  them  and  their  heirs,  in  equal  moieties  for- 
"  ever ;  and  also  my  personal  estate,  after  paying  the  leg- 
"  acies  hereinafter  mentioned. 

"  Item — I  give  and  bequeath  unto  my  daughter,Elizabeth 
"  Gilder,  the  sum  of  £100,  to  be  paid  unto  her  on  her  ar- 
"  rival  to  lawful  age  or  day  of  marriage  ;  and  my  will  also 
"  is,  that  my  son,  John  Gilder,  shall  at  his  own  expense 
"  raise  and  educate  ray  said  daughter,  Elizabeth." 

The  bill,  after  setting  forth  the  general  facts  above 
stated,  alleged  that  Henry  Gilder  and  John  Gilder,  as 
executors  of  the  will  of  Reuben  Gilder,  dec'd,  took  pos- 
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session  of  the  personal  estate  of  the  testator,  to  an  amount 
sufficient  to  pay  all  his  debts  and  funeral  expenses,  and 
also  tlie  legacy  of  the  complainant ;  that  they  wasted  the 
personal  estate,  and  never  accounted  therefor ;  that  the 
legacy  of  the  complainant  was  by  the  terms  of  tbe  will 
charged  upon  the  real  estate  devised  to  Henry  Gilder; 
that  said  real  estate  consisted  of  a  farm  of  about  two 
hundred  acres,  situated  in  Kent  county,  which  farm  was 
of  a  value  greater  than  the  amount  of  the  legacy.  The 
bill  further  alleged  that  the  complainant  was  born  on  the 
1st  of  October,  1772,  and  is  consequently  above  the  age 
of  twenty  one  years,  and  entitled  to  payment  of  the  leg- 
acy. The  bill  prayed  that  the  representatives  of  the 
estates  of  Henry  Gilder  and  John  Gilder,dec'd,  who  were 
the  executors  of  the  will  of  Reuben  Gilder,  dec'd,  might 
come  to  an  account  of  the  said  testator's  personal  estate 
and  pay  the  said  legacy,  or  that,  in  default  of  personal 
assets  of  the  testator  to  pay  the  same,  the  said  legacy 
should  be  decreed  to  be  a  charge  upon  the  real  estate  de- 
vised to  Henry  Gilder  and  John  Gilder,  and  be  raised  by 
the  sale  of  the  same,  or  of  some  part  thereof. 

The  answers  of  David  Marvel,  adm'r.,  d.  h.  ?i.,of  Henry 
Gilder,  dec'd,  and  of  Reuben  Gilder,  one  of  the  adminis- 
trators of  John  Gilder,dec'd,  severally  admitted  that  Henry 
Gilder  and  John  Gilder  were  executors  of  Reuben  Gilder, 
dec'd,  «nd  that  as  such  they  received  the  i)er8onal  estate  of 
the  testator.  These  defendants  stated  that  they  had  no 
knowledge  of  any  account  h&ving  been  passed  by  the  said 
executors,  but  they  believed  that  the  executors  had  faith- 
fully performed  their  duties,  and  had  not  wasted  or  mis- 
applied the  assets  received  by  them.  These  defendants 
admitted  the  allegations  of  the  bill  touching  the  death  of 
the  said  Henry  Gilder  and  John  Gilder,  respectively,  and 
the  administration  raised  upon  their  respective  estates. 
Also,  these  defendants  admitted  the  devise  of  the  real 
estate  to  said  Henry  Gilder  and  John  Gilder,  the  convey- 
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ance  by  John  Gilder  of  his  interest  therein  to  Henry 
Gilder,  and  the  alleged  sales  and  conveyances  made  of 
parts  of  the  same,  under  orders  of  the  Orphans'  Court,  to 
the  defendants,  Batchelder  Chance  and  Absalom  Gibbs, 
respectively.  These  defendants  further  alleged,  by  way 
of  defence,  that  they  believed  the  legacy  of  the  complain- 
ant had  been  paid  many  years  before,  though  they  had  no 
voucher  of  the  fact  of  payment ;  that  the  estates  of  the 
said  Henry  Gilder  and  John  Gilder  had  been  administered, 
without  any  demand  or  notice  on  the  part  of  the  com- 
plainant of  her  said  legacy;  that  these  defendants  had  no 
knowledge  whatever  of  any  claim  on  the  part  of  the  com- 
plainant until  the  filing  of  this  bill ;  that  twenty-seven 
years  had  elapsed  between  the  arrival  of  the  complainant 
at  age, — on  which  event  the  legacy  became  payable,  and 
the  filing  of  this  bill;  and  these  defendants  insisted  upon 
the  lapse  of  time  as  a  bar,  in  equity,  to  the  complainant's 
demand. 

Unity  Gilder,  who  was  co-administrator  with  Reuben 
Gilder  of  John  Gilder,  dec'd,  being  a  non-resident  of  this 
State,  and  not  having  appeared  in  the  cause  after  publica- 
tion made  under  the  rule  of  the  Court,  the  answer  of 
Reuben  Gilder  was,  by  consent  of  counsel,  taken  to  stand 
as  the  answer  of  both  administrators. 

The  answers  of  the  defendants,  Batchelder  Chance  and 
Absalom  Gibbs,  severally  admitted  the  facts  set  forth  in 
the  bill  touching  the  death  of  Reuben  Gilder,  the  probate 
of  his  will,  the  bequests  therein  made  to  the  complainant, 
and  the  devise  of  real  estate  to  Henry  Gilder  and  John 
Gilder ;  also  they  admitted  the  granting  of  letters  testa7 
mentary  upon  said  will  to  Henry  Gilder  and  John  Gilder, 
the  conveyance  by  John  to  Henry  of  his  interest  in  the 
real  estate  devised  to  them,  the  death  of  Henry  and  John 
respectively,  and  that  administrations  were  raised  upon 
their  respective  estates  as  in  the  bill  was  set  forth.  These 
defendants  believed  that  the  personal  estate  of  the  testator, 
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Reuben  Gilder,  was  sufficient  to  pay  his  debts  and  the 
legacies  bequeathed  by  his  will.  They  had  no  knowledge 
of  any  accounts  having  been  passed  by  the  executors,  but 
they  believed  that  the  executors  had  performed  their  duty, 
and  that  the  legacy  of  the  complainant  had  been  paid. 
.  The  defendants  severally  admitted  that  the  real  estate  de- 
vised to  Henry  Gilder  and  John  Gilder,  and  of  which, 
under  the  conveyance  by  John  of  his  interest  therein, 
Henry  Gilder  had  become  sole  seised,  was  after  the  death 
of  Henry  Gilder,  sold  by  his  administrators  under  two 
several  orders  of  the  Orphans'  Court,  for  the  payment  of 
his  debts,  and  that  said  real  estate  was  purchased  by  these 
defendants  severally,  that  is  to  say,  that  a  tract  of  seventy- 
five  acres,  part  of  the  real  estate,  was  purchased  by  the 
defendant,Absalom  Gibbs,for  the  sum  of  £200, 15s.  at  the 
sale  made  by  Susanna  Gilder  and  James  Miles,  adminis- 
trators of  Henry  Gilder,  dec'd ;  also  that  another  tract  of 
two  hundred  acres,  the  residue  of  said  real  estate,  was 
purchased  by  the  defendant,  Batchelder  Chance,  for  the 
sum  of  $400.00,  at  the  sale  made  by  David  Marvel,  adm'r., 
d.  b.  n.,of  Henry  Gilder,dec'd ;  and  that  the  lands  so  pur- 
chased were  duly  conveyed  to  the  said  defendants  who  still 
held  the  same.  And  these  defendants  alleged,  by  way  of 
defence,  that  the  complainant  had  never  given  to  these 
defendants  respectively  any  notice  of  her  claim  against 
the  said  lands,  nor  had  she  ever  made  any  demand,  other 
than  by  the  bill  filed  in  this  cause,  upon  either  of  these 
defendants,  for  her  said  legacy.  These  defendants,  how- 
ever, did  not  by  their  answers  allege  that  they  had  pur- 
chased without  any  notice  or  knowledge  whatever  of  the  com- 
plainanfs  cimm,  or  of  the  legacy  bequeathed  to  her  by 
the  will  of  Reuben  Gilder,  dec'd ;  nor  did  they  dis- 
tinctly aver  that  they  had  in  fact  paid  the  consideration 
mentioned  in  the  respective  deeds  for  the  lands  purchased 
by  them.  For  a  further  defence,  these  defendants  denied 
that  the  legacy  bequeathed  to  the  complainant  was,  by  the 
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terms  and  effect  of  the  will  of  Reuben  Gilder,  deceased, 
charged  upon  the  real  estate  devised  to  Henry  Gilder  and 
John  Gilder.  They  also  insisted  upon  the  lapse  of  time 
since  the  legacy  became  payable  to  the  complainant  as  an 
equitable  bar  to  the  relief  prayed  by  this  bill. 

Issues  were  joined,  and  depositions  taken  by  both  par- 
ties. The  cause  came  before  the  Chancellor,  at  the  Feb- 
ruary Term,  1828,  for  a  hearing  upon  the  bill,  answers  and 
exhibits,  without  argument. 

J.  M.  Ctaytoriy  Brinckle  and  H.  M,  Ridgely^  for  the  com- 
plainant. 

T.  Oaytm,  HcUl,  M.  W.  Bates  and  U.  L.  Wells,  for  the 
defendants. 

Ridqbly,Chanoellor. — There  is  no  ground  for  a  decree 
in  this  cause  against  the  representatives  of  Henry  and 
John  Gilder.  Their  estates  were  administered  without 
any  notice  of  this  demand,  and  the  adniiiiistrators  cannot 
be  liable  on  this  bill, — certainly  not  after  such  a  lapse  of 
time. 

The  case  then  remains  to  be  considered  with  respect  to 
Batchelder  Chance  and  Absalom  Gibbs,  the  purchasers  of 
the  lands  alleged  by  the  bill  to  be  charged  with  the  legacy 
of  the  complainant  under  the  will  of  Reuben  Gilder. 

One  question,  arising  out  of  the  answers  of  Chance  and 
Gibbs  is,  whether  they  have  sufficiently  set  up  as  a  ground 
of  equitable  defence  that  they  are  purchasers  for  a  valua- 
ble consideration,  without  notice.  They  indeed  allege  that 
the  complainant  never  gave  them  notice  of  her  claim,  and 
that  she  never  demanded  of  them  this  legacy  except  by 
the  exhibition  of  her  bill  in  this  Court;  but  this  is  not  a 
sufficient  plea,  nor  answer,  of  the  want  of  notice.  In 
Mitf.  PL  215,  216,  it  is  laid  down,  that  in  a  plea  of  pur- 
chase for  a  valuable  consideration  without  notice,  the  plea 
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must  aver  the  consideration  and  the  actual  payment  of  it, 
and  it  must  deny  notice  of  the  complainant's  title  or 
claim  previous  to  the  execution  of  the  deed  and  payment 
of  the  consideration.  The  notice  so  denied  must  be  notice 
of  the  existence  of  the  complainant's  title,  and  not  merely 
notice  of  tlje  existence  of  a  person  who  could  claim  under 
that  title.  If  particular  instances  of  notice  or  circumstances 
of  fraud  are  charged,  these  must  be  denied  as  specifically 
and  particularly  as  they  are  charged  in  the  bill.  The 
special  and  particular  denial  of  notice,  or  of  fraud,  must  be 
by  way  of  answer,  in  order  that  the  complainant  may  be  at 
liberty  to  except  to  its  sufficiency. 

In  Bodman  vs.  Vandenbendy,  1  Verm.  179,  which  was  a 
bill  by  a  dowress  to  remove  a  trust  term,  the  defendant 
pleaded  that  he  was  a  purchaser,  but  he  did  not  deny  notice. 
He  was  ordered  to  answer.  Notice  must  be  denied,though 
not  charged  in  the  bill.  It  may  be  sufficient  to  deny  it 
by  plea  or  answer,  but  it  is  best  to  deny  it  by  both 
plea  and  answer.  8  P.  Wms.  244,  2  Ves.  Jr.  458-9 :  9  Ves.  Jr. 
82.  Chancellor  Kent,  in  1  Johns.  Ch.  Rep.  blb^  says,  "if  a 
party  means  to  defend  himself  on  the  ground  that  he  was 
a  bonajide  purchaser  for  a  valuable  consideration,  without 
notice  of  a  trust,  he  must  deny  the  fact  of  notice  and  every 
circumstance  from  which  it  can  be  inferred."  In  Mitf.  PL 
216,  as  before  observed,  it  is  stated  that  the  consideration 
should  be  averred,  and  the  actual  payment  of  it.  And  in 
Maitland  vs.  Wilson^  3  Atk.  814,  on  a  bill  to  defeat  a  pur- 
chase for  fraud  and  imposition,  Lord  Hardwicke  said,  "it 
should  have  been  averred  by  the  plea  that  the  sum  men- 
tioned as  the  consideration  in  the  deed  was  really  and 
b(j7uijide  paid,  and  it  ought  to  have  been  pleaded  distinctly 
and  separately  from  the  recital  in  the  deed." 

A  plea  of  a  purchase  for  a  valuable  consideration  is  a 
plea  in  bar.  The  want  of  notice  creates  an  equitable  bar ; 
but  where  the  want  of  notice  is  not  pleaded  no  bar  is  pre- 
sented.    And  so,  in  an  answer.     In  Gasson  vs.  Rounds  Prec. 
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in  Ch.  236,  the  defendant  by  his  answer  did  not  deny 
notice  positively,  but  evasively;  and  the  complainant 
could  not  prove  sufficient  notice;  yet,  because  the  defend- 
ant had  not  denied  notice  positively,  a  decree  was  made 
against  the  defendant.  The  defence  made  by  the  answer 
should  be  as  particular  in  stating  the  want  of  notice  and 
the  payment  of  a  valuable  consideration  as  in  a  plea;  for 
whether  it  be  by  plea  or  by  answer,  it  should  present  an 
equitable  bar  or  defence  against  the  recovery. 

In  this  case  the  defendants,  Gibbs  and  Chance,  allege 
that  they  purchased  their  several  parcels  of  land  by 
virtue  of  certain  orders  of  the  Orphans'  Court.  Suppose 
they  did; — what  claim  have  they  to  the  protection  of  this 
Court  ?  They  have  not  denied  notice  of  the  legacy,  nor 
have  they  alleged  the  payment  of  a  valuable  consideration  ; 
and.  therefore,  they  have  not  made  a  case  of  conscience, 
to  warrant  the  protecting  interposition  of  this  Court.  It 
may  be  argued  that  it  is  to  be  inferred  from  their  answers 
that  they  actually  paid  their  respective  purchase  moneys. 
That  may  be  so ;  but  such  a  fact  is  not  to  be  taken  by 
inference.  It  must  be  positively  averred,  independently 
of  the  recital  in  the  deed.  3  Atk.  813.  Because,  therefore, 
these  two  defendants,  in  their  several  answers,  have  not 
denied  notice  of  this  will,  nor  of  the  bequest  of  this  legacy 
to  the  complainant,  and  have  not  alleged  the  actual  pay- 
ment of  a  valuable  consideration,  no  sufficient  defence  is 
set  up  on  the  ground  of  their  being  purchasers  tor  a  valu- 
able consideration,  without  notice;  and  therefore  this  case 
must  depend  upon  the  other  questions  raised,  viz ;  firsts 
upon  the  effect  of  the  will  in  charging  the  lands  devised 
to  Henry  Gilder  and  John  Gilder ;  and  second^  upon  the 
effect  of  lapse  of  time. 

The  most  important  question  in  the  cause  is  whether 
the  lands  devised  by  the  will  to  Henry  Gilder  and  John 
Gilder,  were  charged  with  this  legacy. 

There  are  no  words  in  the  first  clause  of  the  will  to 


Digitized  by 


Google 


340  GlLDBR   V.  GiLDBR,  BT  AL. 


Opinion : — legacy  not  charged. 

charge  the  legacy  on  the  real  estate.  The  legacy  is  not 
there  mentioned.  The  testator  says : — IHrst^  "  Ido  direct 
*'  that  my  just  debts  and  burying  expenses  be  paid  by  my 
"  executors  hereinafter  named."  These  words,  if  debts 
were  not  chargeable  by  law  on  land,  would  charge  them 
in  this  will,  if  the  personal  estate,  which  is  the  proper  fund 
to  pay  debts  and  legacies,  were  insufficient.  So  far,  no 
charge  is  made,  nor  intention  expressed,  as  to  the  payment 
ot  the  legacies.  If  the  testator  intended  to  charge  the 
legacies  upon  the  land  it  may  be  asked,  why  he  did  not 
include  them,  in  this  clause,  with  the  debts  and  burying 
expenses  ?  After  devising  his  real  estate  to  his  sons, 
Henry  and  John,  in  fee,  he  adds  these  words, — "  and  also, 
"  all  my  personal  estate,  after  paying  the  legacies  herein- 
"  after  mentioned."  The  charge  upon  the  real  estate,  if 
there  be  any,  must  arise  r>ut  of  these  words ;  and  I  appre- 
hend, that  the  testator  designed  by  them  only  to  dispose 
of  the  personal  estate  and  to  charge  the  legacies  upon  it. 
Such  an  intention  might  well  suit  the  personal  estate  of 
the  testator ;  for,  it  is  agreed  by  all  parties  that  it  was 
sufficient  for  the  payment  of  the  debts  and  legacies  ;  and 
the  omission  to  file  an  inventory  and  appraisement  shows 
the  views  of  the  executors,and  creates  a  strong  presumption 
of  such  sufficiency.  The  two  clauses  distinctly  apply,  one 
to  the  real  and  the  other  to  the  personal  estate.  The  per- 
sonal estate  only  is  the  antecedent  to  the  relatives,  "  after 
"paying  the  legacies;"  for  a  provision  had  before  been 
made  for  the  debts,  and  by  no  necessity  can  the  words 
"  after  paying  the  legacies,"  be  enlarged  to  comprehend 
the  real  estate,  unless  that  were  expressly  charged,  or  the 
intention  of  the  testator  were  clear  and  unequivocal  that  it 
should  be  so.  The  omission  to  charge  the  legacies  in  the 
first  clause  shows  that,  at  that  moment  or  in  that  part  of 
the  will,  the  payment  of  the  legacies  had  not  been  thought 
of,  or  that  the  testator  postponed  that  matter  until  the  per- 
sonal estate  should  be  disposed  of  in  order  that  they  might 
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be  charged  upon  it.  1  have  examined  the  original  will, 
and  it  seems  to  me  that  when  it  was  first  drawn,the  words, 
'*  and  also  all  my  personal  estate  after  paying  the  legacies 
hereinafter  mentioned,"  were  omitted ;  and'I  conclude  that 
it  afterwards  occurred  to  the  testator  to  dispose  of  the  per- 
sonal estate  and  to  charge  the  legacies  upon  it.  These 
words  appear  not  to  have  been  written  at  the  same  time 
with  the  rest  of  the  will,  although  they  are  in  the  hand* 
writing,  I  conceive,  of  the  same  person.  The  design  seems 
to  be  so  apparent,  in  view  of  all  these  circumstances,  that 
I  cannot  bring  my  mind  to  consider  the  testator  as 
intending  to  charge  these  legacies  upon  the  real  estate,  or 
that  he  has  done  so.  I  should  hold  myself  bound  by  the 
adjudged  cases,  if  they  applied  to  this  will ;  but,  under  my 
view  of  it,  they  do  not,  inasmuch  as  the  testator  has 
expressly  charged  the  legacies  upon  the  personal  estate 
and  by  no  implication  on  the  real  estate.  That  had  been 
fully  devised  before  the  payment  of  the  legacies  is  men- 
tioned ;  and  when  he  does  speak  of  their  payment  he  con- 
nects it  with  the  personal  estate,  and  makes  it  a  personal 
charge  on  Henry  and  John.  He  does  not  direct  his  execu- 
tors to  pay  the  legacies,nor  in  any  way  attach  the  payment 
to  them  other  than  as  having  the  personal  estate  given  to 
them. 

In  this  decision  I  govern  myself  by  the  will  and  do  not 
contradict  a  single  case  before  cited. 

I  have  not  thought  it  necessary  to  enter  into  any  consid- 
eration of  the  lapse  of  time  insisted  on  as  a  defence,  being 
quite  satisfied  to  decide  the  case  upon  the  construction  of 
the  will. 

Let  the  bill  be  dismissed. 
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Thomas  L  Hilford,  adm'r.  of  Lydia  Hilford,  his 
late  wife, 

vs, 

John  C.  Way,  Elizabeth  Davis,  Thomas  Pbtbrson,  John 
W.  Pbtbrson  and  Petbr  Mason,  adm'r.  of  Martha 
Mason,  his  late  wife. 

New  CastU,  July  T.  1880. 

A  testator,  afler  bequeathing  certain  pecuniary  legacies,  and  among  others 
a  legacy  of  $866.66  to  a  daaghtor,  and  one  of  $1000.00  to  another 
danghter,  devised  the  residue  of  his  estate,  inchiding  some  real  estate,  to 
the  same  daughters,  as  follows  ;  *'My  further  will  is  that  the  remainder 
of  my  estate,  if  any  there  be,  shall  be  equally  divided  between  my 
two  daughters  Man  ha  and  Lydia,  whom  I  appoint  my  executors.*' 
Bill  filed  by  the  representative  of  one  of  the  legatees,  alleging  a  defi- 
ciency of  personal  estate  and  praying  that  the  unpuid  balance  of  the 
legacy  be  charged  upon  the  residuary  real  estate.  Held,  that  the 
legacy  was  a  charge  on   the  real  estate. 

Bill  in  Equity  for  raisi^^g  a  lbgacy  out  of  real  estate. 
— John  Way,  by  his  last  will  and  testament, dated  August 
15th, 1807,  bequeathed  sundry  pecuniary  legacies; — among 
others,  a  legacy  of  $866.66  to  his  daughter  Martha,  and  a 
legacy  of  11000.00  to  his  daughter  Lydia.  He  then  de- 
vised the  residue  of  his  estate  as  follows :  "  My  further 
will  is  that  the  remainder  of  my  estate,  if  any  there  be,  ^ 
shall  be  equally  divided  between  my  two  daufi^hters  afore- 
said, Martha  and  Lydia,  whom  I  appoint  my  executors." 
The  testator  left  both  real  and  personal  estate.  After  his 
death  letters  testamentary  were  granted  to  his  two 
daughters,  Martha  and  Lydia,  and  to  Peter  Mason,  the 
husband  of  Martha.  A  testamentary  account  was  passed 
in  1816  by  Lydia  Way,  for  herself  and  her  sister  Martha, 
which  showed  a  balance  of  personal  estate  unappropriated 
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of  $881.97.  Lydia  afterwards  intermarried  with  Thomas 
I.  Hilford,  who  in  1827  passed  a  testamentary  account 
showing  a  balance  then  unappropriated  of  $749.82.  Peter 
Mason  held  possession  of  the  testator's  real  estate  from 
the  death  of  the  latter  in  1813  until  1818.  Lydia  Way 
then  came  into  possession  of  the  real  estate  and  held  it, 
together  with  her  husband,  Thomas  L  Hilford,  after  their 
intermarriage  until  her  death.  The  rents  were  only  par- 
tially  accounted  for  in  the  testamentary  accounts.  The 
unappropriated  balance  of  $749.82,  upon  the  last  account, 
being  insufficient  to  pay  the  legacy  to  Lydia,  with  its  inter- 
est, this  bill  was  filed  for  a  further  account  of  the  rents, 
and  for  their  application  towards  payment  of  the  legacy, 
and  that  any  deficiency  should  be  raised  by  a  sale  of  the 
real  estate.  It  appeared  from  the  accounts  that  the  legacy 
to  Martha  had  been  satisfied.  The  defendants^  demurred 
to  the  bill,  and  the  question  raiced  was  upon  the  construc- 
tion of  the  residuary  clause  of  the  will  above  set  forth. 

Grubby  for  the  complainant. 

This  is  the  case  of  an  implied  charge,  under  the  general 
rule  that  where,  after  a  bequest  of  legacies,  the  residue 
of  all  the  testator's  estate,  including  real  estate,  is  devised, 
the  residuary  devisee  takes,  not  as  under  a  specific  devise 
of  real  estate,  but  only  what  remains  after  the  satisfaction 
of  the  debts  and  legacies.  This  principle  was  in  England 
first  applied  to  a  direction  by  the  testator  for  the  payment 
of  his  debts  followed  by  a  general  residuary  devise. 
1  Vernon^  411  :  3  Ves.  Jr.  738.  The  same  rule  was 
extended  to  legacies,  and  is  now  fully  settled  upon  author- 
ity. 3  Ves.  Jr.  561  :  2  Ves.  825  :  Prec.  in  Ch.  264  :  2 
DaU.  R.  131  :  2  Binn.  R.  530 :  6  Binn.  R.  395  :  3  Yeates  R. 
294  :  Powell  <m  Ear's.,  120. 

WaleSy  for  the  defendants. 
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To  support  the  prayer  of  the  bill  it  must  appear  from 
the  will  that  the  testator  intended  to  charge  the  real  estate 
with  this  legacy.  In  the  absence  of  express  words  to  that 
effect  there  must  at  least  be  strong  implication.  'No  such 
intent  appears.  It  is  the  case  of  an  ordinary  pecuniary 
legacy,  to  be  paid  in  money,  with  no  direction  how  it 
shall  be  paid,  and  with  no  words  to  shew  an  intent  to 
charge  the  real  estate.  Nor  is  there  ground  to  imply  such 
intent,  but  the  contrary.  The  testator  devises  the  residue 
to  the  same  two  daughters  who  are  the  legatees,  thereby 
showing  that  he  thought  his  personal  estate  sufficient. 
He  left,  in  fact,  a  considerable  personal  estate  and  but  a 
small  amount  of  debts.  The  terms  of  the  will  and  the 
circumstances  of  the  testator,  so  far  from  creating  any 
necessary  implication  that  he  meant  to  charge  his  real  es- 
tate, rather  raise  the  presumption  that  he  thought  his  per- 
sonal estate  sufficient  and  had  no  intention  to  charge  any 
other  fund. 

Johns,  Sr.,  Chancellor  : — This  is  a  general  demurrer. 
If  any  part  of  the  case  made  by  the  bill  entitles  the  com- 
plainant to  discovery,  or  to  any  relief,  it  is  the  general  rule 
that  the  demurrer  must  be  overruled  and  the  defendant  put 
to  answer.  2  Madd.  Ch.  Pr.  283 :  1  Swanst  B.  804.  The  bill 
alleges  that  a  balance  of  the  legacy  bequeathed  to  Lydia, 
late  the  wife  of  the  complainant,  remains  unpaid,  and 
that  there  is  a  deficiency  of  personal  estate  and  of  the 
rents  of  the  real  estate,  exclusive  of  the  rents  not  accounted 
for  by  Peter  Mason,  who  for  a  time  held  the  property  and 
whose  wife  was  Martha,  the  other  legatee.  Upon  these 
facts  it  may  be  necessary  to  resort  to  a  sale  of  the  real 
estate,  or  of  some  part  of  it.  The  intent  of  the  testator, 
to  be  collected  from  the  whole  will,  connected  with  the 
circumstance  that  the  personal  estate  was  small,  is  clear, 
that  the  legacies  were  to  be  paid,  if  necessary,  out  of  the 
real  estate  and  so  were  a  charge  thereon.     The   words, 
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"  the  remainder  of  my  estate  if  any  there  be,"  manifestly 
import  that  the  residuary  devisees  were  only  to  take  the 
residue  of  the  estate  after  debts  and  legacies  should  be 
paid. 

Let  the  demurrer  be  overruled,  and  a  rule  to  answer  be 
entered. 


Jambs  Booth,  executor  of  James  Booth,  dec'd,  who  was 
executor  of  the  last  will  and  testament  of  Hbnrt 
Pbtbbson,  dec'd, 

vs. 

Maria  Ward,  William  H.  Crawford  and  Catharine  his 
wife,  Andrew  P.  Reading,  Hester  Ann  Connbll,  Anna 
M.  Barroll,  Mary  C.  Barroll  and  William  Barroll, 
administrator  of  Hester  C.  Barroll,  decM,  also  execu- 
tor of  Harriet  Barroll,  dec'd. 

New  CasiUj  Jvly  T.  1880. 

A  testator,  having  provided  for  the  raising  of  a  fund  out  of  certain  real 
estate,  by  a  charge  or  sale  thereof,  bequeathed  one  moiety  to  his  three 
nieces,  the  daughters  of  J.  W.,  and  the  other  moiety  to  his  five  nephews 
and  nieces,  the  children  of  P.  R.,  **  or  to  such  of  them  as  shall  be 
alive  when  the  time  of  such  division  shall  arrive."  The  fund  was 
raised  by  a  sale  of  the  real  estate,  prior  to  which  sale  the  three  daugh- 
ters of  J.  W.,  all  died.  Hdd,  that  the  moiety  bequeathed  to  the 
daughters  of  J.  W.  did  not  survive  to  the  children  of  P.  R. 

This  was  an  executor's  bill  filed  for  instructions  touch- 
ing the  construction  of  the  will. 

The  testator,  Henry  Peterson,  a  resident  of  England, 
devised  certain  lands  situate  in  Ifew  Castle  county,  Dela- 
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ware,  to  his  nephew,  Andrew  Jacob  Peterson,  his.  heirs 
and  assigns,  charged  with  the  payment  to  his  executors  of 
£500,  with  interest  from  January  1st,  1797, — to  be  paid 
at  the  expiration  of  two  years  after  the  testator's  death 
should  be  known  in  America,  and  his  will  produced  there. 
The  £500  charged  upon  the  land  was  bequeathed  as 
follows :  "And  when  the  £500  shall  be  paid,  one  moiety  I 
give  equally  to  my  three  nieces,  the  daughters  of  Dr. 
James  Wynkoop,  Mary,  Hester  and  Harriet  Wynkoop ; 
and  the  other  moiety  equally  to  my  five  nephews  and 
nieces,  the  children  of  Philip  Reading,  to  wit :  Philip, 
Maria,  Catharine,  Andrew  and  Sarah  Reading, — or  to  such 
of  them  as  shall  be  alive  when  the  time  of  such  division 
shall  arrive."  The  will  further  provided  that  upon  default 
in  payment  of  the  £500  at  the  time  directed,  the  devise  to 
Andrew  P.  Reading  should  be  revoked;  and  in  that  event 
the  land  was  devised  to  the  executors  in  fee  simple,  who 
were  directed  to  sell  the  same  and  to  divide  the  net  pro- 
ceeds, as  was  before  provided  touching  the  division  of 
the  £500  charged  upon  the  land. 

The  testator  died,  February  5th,  1814.  Jn  the  year  1824 
the  will  was  proved  in  America,  and  afterwards  letters  tes- 
tamentary were  granted  to  Nicholas  Hammon  and  James 
Booth.  The  charge  upon  the  land  having  remained 
unpaid  more  than  two  years  after  probate  of  the  will,  the 
executors,  on  July  14, 1827,  sold  the  land  for  $500.  Nich- 
olas Hammon  died ;  afterwards  the  surviving  executor, 
James  Booth,  also  died.  James  Booth,  the  present  com- 
plainant, is  executor  of  the  deceased  surviving  executor. 

The  three  daughters  of  Dr.  James  Wynkoop,  nieces  of 
the  testator,  to  whom  the  first  moiety  of  the  proceeds  of 
sale  was  bequeathed,  were  all  deceased  at  the  date  of  the 
sale, — the  period  of  division  under  the  will.  Their  repre- 
sentatives are  among  the  defendants  to  the  bill.  Of  the  five 
children  of  Philip  Reading,  to  whom  the  other  moiety 
was    bequeathed,  two  died    before  the  sale  of  the    land 
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leaving  three  to  survive,  viz :  the  defendants,  Maria,  widow 
of  Wm.  M.  Ward,  Catharine,  wife  of  William  H.  Craw- 
ford, and  Andrew  P.  Reading. 

The  three  surviving  children  of  Philip  Reading  claimed 
to  be  entitled  to  the  entire  fund  under  the  provision  for 
survivorship.  Thereupon  the  executor  filed  this  bill,  for 
instructions  by  the  Chancellor.  The  answer  of  the  defend- 
ants admitted  all  the  facts  set  forth  in  the  bill,  submitting 
the  claims  of  the  parties  to  the  opinion  and  decree  of  the 
Chancellor. 

The  cause  came  before  the  Chancellor,  upon  the  bill 
and  answer,  at  the  July  Term,  1880. 

Rogers^  for  the  representatives  of  the  daughters  of  Dr. 
James  Wynkoop. 

The  will,  in  eifect,di  videa  the  fund  into  two  moieties, giv- 
ing  one  to  the  Wynkoop  family,  the  other  to  the  Reading 
family.  There  is  a  vested  interest  in  each  family  to  the 
moiety  bequeathed  to  it,  subject  to  a  survivorship  among 
the  members  of  that  family.  The  provision  for  survivor- 
ship does  not  extend  to  the  entire  fund  but  to  the  respect- 
ive moieties  as  they  are  severally  bequeathed. 

Ready  for  the  surviving  children  of  Philip  Reading. 

The  testator  intended  the  whole  fund  for  the  two 
families,  the  Wynkoops  and  Readings,  and  for  no  one  else. 
No  other  objects  of  his  bounty  are  named  or  seem  to  have 
been  contemplated.  And  as  to  these  families  his  favor  to 
the  legatees  named  is  personal  ; — it  is  to  those  then  living 
and  who  might  be  living  when  the  fund  should  be  realized. 
There  was  no  vested  interest  in  the  deceased  legatees. 

Johns,  Sr.,  Chancellor. — The  intent  of  the  testator 
seems  clear.     A  moiety  of  the  £600  was  intended  for  the 
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daughters  of  James  Wynkoop,  and  the  other  moiety  for 
the  five  children  of  Philip  Reading.  There  are  no  words 
to  indicate  an  intent  to  give  more  than  a  moiety  to  either 
family.  The  reasonable  construction  of  the  words,  "  or 
"  to  such  of  them  as  shall  be  alive  when  the  time  of  such 
"  division  shall  arrive"  is,  that  the  survivors  of  the  Wyn- 
koops  shall  take  a  moiety  and  the  survivors  of  the  Read- 
ings the  other  moiety.  The  words,  "  such  division,"  cer- 
tainly intended  the  division  into  moieties,  and  if  it  meant 
to  include  also  a  sub-division  (as  it  might  do),  it  can  only 
mean  to  sub-divide  one  moiety  among  the  survivors  of  the 
Wynkoops,  and  one  moiety  among  the  survivors  of  the 
Readings ;  for  the  moieties  were  to  be  divided  not  equally 
but  in  the  proportion  of  three  and  five.  The  words  "  such 
"  of  them,  &c.,"  follow  after  the  bequest  to  the  Readings ; 
which  raises  a  doubt  whether"  them,*'  means  both  families. 
But  supposing  such  to  be  the  construction,  still  as  the 
extent  of  the  testator's  bounty  seems  to  have  been  to  give 
a  moiety  only  to  each  family,  and  there  are  no  words  to 
carry  the  whole  to  the  Readings,  in  the  event  of  the  death 
of  all  the  Wynkoops,  I  am  of  opinion  that  the  survivors 
of  the  Readings  are  entitled  to  one  moiety  only ;  and  a 
decree  will  be  so  made.  With  respect  to  the  moiety 
bequeathed  to  the  Wynkoops  I  can  make  no  decree.  The 
period  of  division  was  at  the  sale  of  the  land  in  1827,  at 
which  time  the  three  daughters  of  James  Wynkoop  were 
all  dead.  The  legacies  were  not  vested  so  as  to  pass  to 
representatives  of  the  daughters,  and  there  are  no  parties 
to  the  cause  in  whose  favor  any  decree  for  this  moiety  can 
be  made. 

Decree  accordingly. 
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William  Hughlbtt, 

vs. 

Mart  Harris,  John  Harris  and  Jambs  Harris. 

Kent,  July  T.  1880. 

A  judgment  creditor^  having  obtained  an  injunction  to  restrain  the  commis- 
sion of  waste  upon  lands  which  were  subject  to  the  lien  of  his  judg- 
ment, afterwards  and  pending  the  injunction  purchased  the  premises 
at  sheriff's  sale  in  execution  of  the  judgment.  Hdd,  that  the  party 
committing  the  waste  was  not  liable  in  equity  to  account  to  the  pur- 
chaser for  the  waste  committed  prior  to  the  purchase. 

A  title  to  the  land  at  the  time  of  waste  committed  is  necessary  in  order  to 
sustain  the  right  to  an  account  for  the  waste. 

The  principle  that  where  an  injunction  is  granted  to  restrain  a  wrong, 
equity  will  give  full  relief  in  order  to  prevent  a  multiplicity  of  suits,  is 
limited  to  cases  in  which  there  exists  a  right  in  equity  to  relief  for  the 
wrong  already  done,  independently  of  the  pendency  of  an  injunction 
to  prevent  iiiturp  wrong. 

Bill  for  an  account  of  wastb. — William  Hughlett,  in 
the  years  1807  and  1808,  sold  and  conveyed  to  Richard  8. 
Harris,  two  tracts  of  land,  situated  in  Kent  county,  one 
for  the  sum  of  $1,600.00,  and  the  other  for  $4,154.50, 
taking  for  the  purchase  money  two  judgment  bonds  pay- 
able  in  long  instalments.  Judgments  were  entered  oA 
both  bonds.  On  the  4th  of  June,  1827,  Richard  8.  Harris 
died,  having  previously  conveyed  the  lands  in  question  to 
his  sons,  John  Harris  and  James  Harris,  two  of  the  defend- 
ants. After  the  father's  death  the  sons  proceeded  to 
make  considerable  alterations  in  the  condition  of  the 
property,  cutting  off  the  timber,  removing  fences,  Ac. 
They  also  made  some  improvements.  The  purchase 
money  secured  to  Hughlett  by  the  two  judgments  remain- 
ing anpaid,  he  filed  a  bill  in  equity  for  an  ii\j  unction  to 
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reetraiD  the  commission  of  further  waste.  The  injunc- 
tion was  issued  Aug.  25th,  1827.  Afterwards,  and  pend- 
ing the  injunction  the  premises  were  sold  at  sheriflPs  sale, 
in  execution  of  the  judgments,  and  was  purchased  by 
Hughlett  for  $1,825.00.  Hughlett  took  a  deed  from  the 
sheriff  dated  October  21st,  1828.  The  bill  upon  which 
the  injunction  was  ordered  prayed  additionally  a  decree 
that  the  defendants,  John  Harris  and  Janies  Harris,  should 
account  and  make  satisfaction  for  the  waste  committed. 
Mary  Harris  was  joined  in  the  bill  as  the  widow  of 
Richard  S.  Harris. 

Depositions  on  both  sides  touching  the  waste  committed 
were  read  at  the  hearing.  On  the  part  of  the  defendants 
testimony  was  adduced  to  shew  that  on  the  whole  the 
property  was  improved  in  value  by  the  acts  complained  of. 

The  answer  of  the  defendants  relied  chiefly  upon  an 
objection  to  the  jurisdiction  of  the  Court  to  relieve  the 
complainant  who,  at  the  filing  of  his  bill,  was  without 
title  to  the  land.  The  answer  alleged,  as  a  further  defence, 
that  by  the  acts  complained  of  in  the  bill  the  property 
had  been  benefited. 

Issues  were  joined  and  depositions  taken,  proving  the 
waste.  On  the  part  of  the  defendants  there  was  testimony 
tending  to  shew  that  the  property  had  been,  on  the  whole, 
improved  in  value  by  the  defendants,  John  and  James 
Harris. 

The  cause  came  before  the  Ohancellor,at  the  July  Term, 
1830,  for  a  hearing  upon  the  bill,  answer  and  depositions. 

M.  W.  Bates  and  H,  Stout,  for  the  complainant. 

The  question  is  whether  the  Court  has  jurisdiction  to 
decree  an  account  and  satisfaction  for  the  waste,  the  com- 
plainant not  having  title  to  the  premises  when  the  waste 
was  committed.  We  rest  the  jurisdiction  on  three  grounds : 
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1.  The  Court  has  unquestionable  jurisdiction  to  restrain 
waste  by  an  injunction,  in  order  to  the  protection  of  a  lien 
on  the  premises.  Having  the  case  thus  before  it,  the  Court 
will  decree  full  relief,  to  the  extent  of  an  account  and  sat- 
isfaction for  the  waste  done.  The  jurisdiction  proceeds 
upon  the  ground  of  preventing  a  multiplicity  of  suits.  1 
Aladd.  Ch.  P.  149  :  2  Chanc.  Cos.  37  :  Francis'  Maxims  42 :  3 
Atk.  381 :  1  Ves.  Jr.  81 :  1  Johns.  Ch.  Rep.  145.  In  the  latter 
case  an  issue  was  directed  to  ascertain  damages  ;  for 
which  the  Court  has  power,  if  requisite. 

2.  The  Court  may  relieve  on  the  ground  of  fraud.  Here 
is  a  large  debt,  on  which  not  so  much  as  interest  has  been 
paid  in  full,  and  the  premises  in  question  are  the  only  se- 
curity. The  defendants,  taking  advantage  of  the  creditor's 
indulgence,  have  reduced  the  value  of  the  security  with 
notice  of  the  lien.  They  must  be  taken  to  have  had  notice 
of  a  lien  of  record. 

3.  The  defendants  are  liable  to  account  as  executors 
de  son  tort,  having  cut  and  converted  the  timber,  in  the 
absence  of  any  administration  upon  the  estate  of  Richard 
8.  Harris. 

John  M.  Clayton,  for  the  defendants. 

1.  This  is  not  a  case  of  waste.  The  complainant  had 
no  title  to  the  land.  Waste  is  an  injury  done  to  the 
inheritance  of  another.  The  inheritance  was  in  the  de- 
fendants at  the  time  of  the  acts  complained  of.  The  tim- 
ber was  their  own  and  they  had  a  right  to  cut  it.  At  all 
events,  though  an  injunction  may  lie  at  the  suit  of  a  judg- 
ment creditor  to  restrain  future  waste,  a  court  of  equity 
has  no  jurisdiction  to  decree  an  account  for  the  waste 
committed.  None  of  the  cases  cited  go  to  that  extent. 
But,  2. — The  suit  is  without  equity  under  the  circum- 
stances. The  complainant  sold  the  premises  to  Richard 
3.  Ebirris  at  a  large  price  and  has  by  the  sheriff's  sale  got 
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them  back  again.  And  the  evidence  shews  that  by  the 
acts  complained  of  the  property  was  improved,  and  came 
to  him  worth  more  than  when  he  sold  it.  There  is  no 
equity  to  support  a  decree  for  an  account,  even  if  the  Court 
had  jurisdiction  for  such  relief. 

Johns,  8r.,  Chancbllor. — In  this  case  there  is  now  no 
question  to  be  decided  as  to  the  right  of  having  an  injunc- 
tion to  prevent  waste.  It  was  obtained  and  has  had  its 
designed  effect  to  prevent  future  wrong,  or  waste,  as  it  is 
called.  The  injunction  was  permitted  to  continue,  and 
since  it  was  issued  the  complainant  has  obtained  the  title 
to  the  land  and  the  possession. 

The  complainant,  having  restrained  the  commission  of 
further  waste,  as  it  is  called,  now  seeks  to  obtain  an  account 
of  the  waste  done  for  the  purpose  of  thereafter  obtaining 
a  decree  for  the  amount  of  the  damages.  The  question  to 
be  decided  is  whether  the  Court  will  decree  an  account  to 
be  taken  in  such  a  case  as  this. 

The  acts  alleged  to  be  done  and  complained  of  were 
done  by  the  persons  having  at  the  time  the  fee  simple  title 
to  the  lands,  and  the  person  now  claiming  an  account 
then  had  no  title. 

I  can  find  no  case  in  the  books  to  warrant  a  decree  for 
an  account  in  such  a  case  as  this,  and  am  of  opinion  that 
the  complainant  is  not  entitled  to  such  a  decree. 

The  principle  laid  down  in  1  Madd.  Gh.  Pr.  149,  that 
where  an  injunction  is  obtained  to  prevent  a  wrong,a  court 
of  equity  will,  in  order  to  prevent  a  multiplicity  of  suits, 
proceed  to  give  full  relief,  must  be  understood  to  apply  to 
those  cases  where  the  party  has  not  only  a  right  to  the 
injunction  to  prevent  future  wrong,  but  also  to  have  relief 
in  a  court  of  equity  for  the  wrong  previously  done.  To 
extend  the  principles  further  would  bring  many  cases  into 
chancery,  which  properly  belong  to  the  courts  of  common 
law. 
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The  jurisdiction  of  the  Court  of  Chancery  in  England 
has  been  much  enlarged  by  modern  decisions,  and  if  those 
decisions  are  to  be  considered  law  in  this  State,  they  will 
prostrate  the  limits  fixed  by  the  Act  of  Assembly,  (Del, 
Dig.  103,)  to  the  powers  of  our  Court  of  Chancery.  When 
it  becomes  necessary,  I  shall  not  hesitate  to  express  an 
opinion  as  to  the  limits  of  chancery  jurisdiction  in  this 
State.  But  in  this  case  that  will  be  unnecessary,  because 
I  am  of  opinion  that,  even  in  England,  the  Court  of  Chan- 
cery would  not  decree  an  account  and  afford  relief  to  this 
complainant,  he  having  no  title  to  the  land  at  the  time 
when  the  acts  complained  of  were  done  by  a  person  who 
then  bad  the  fee  simple. 

The  second  ground  of  defence, — ^the  want  of  equity  in 
the  circumstances, — it  is  unnecessary  to  consider. 


Bill  dismissed  with  costs. 


John  E.  Burton  and  Ann  B.  Burton, 

vs. 

Robert  L.  Harris,  Ex'r.  of  Isaac  Short,  dec'd. 

SuaHx,  July  T.,  1880. 

I.  S.  intermarried  with  a  female  gaardian  of  two  minors.  Certain  goods, 
in  the  purchase  of  which  the  funds  of  the  minors  had  been  invested, 
were  sold  by  the  husband,  and  a  bond  for  the  proceeds  taken  in  his 
own  name.  Afterwards,  he  joined  the  wife  in  passing  guardian  ac- 
counts, in  which  they  were  charged  jointly  with  the  funds  of  the  wards. 
Eddy  that  the  husband  was  liable  in  equity  to  account  to  the  ward*. 
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In  SQcli  case  equity  will  follow  the  fundsi  and  the  gnardian  accounts  are 
evidence  that  these  have  come  to  the  hasband's  hands. 

The  liability  of  the  husband  is  not  discharged  by  his  death,  but  his  estate 
becomes  bound. 

Bill  in  Equity. — The  complainants  were  children  of 
CorneliuB  Burton,  dec'd,  and  as  his  legal  representatives 
were  entitled  to  certain  real  and  personal  estate.  Their 
mother^  Sarah  Burton,  became  the  administrator  of  the 
decedent  and  guardian  of  the  children.  There  came  to 
her  hands,  as  guardian,  certiiin  funds  of  her  wards,  com- 
posed of  rents  of  their  real  estate  and  their  share  of  the 
deceased  father's  personal  estate.  These  funds  she  ia- 
vested  in  the  purchase  of  merchandise,  with  which  she 
set  up  a  store  in  partnership  with  Elisha  Burton.  In  this 
condition  of  the  estate  of  the  minors  the  mother,  their 
guardian,  on  the  28rd  of  Feb.,  1823,  intermarried  with 
Isaac  Short.  On  the  4th  of  March,  1824,  the  partnership 
was  dissolved,  and  by  agreement  between  Short  and  Bur- 
ton the  goods  were  relinquished  to  the  former.  Short 
took  possession  of  the  stock  and  sold  it  to.  a  purchaser, 
taking  for  the  purchase  money  a  bond  in  his  own 
name.  Afterwards,  on  the  11th  March,  18:^5,  Short  and 
his  wife  passed  guardian  accounts,  in  which  they  were 
charged  jointly  with  the  funds  received,  to  wit ;  an  ac- 
count of  the  guardianship  of  John  C.  Burton,  shewing 
a  balance  due  him  of  $2126.88  ;  and  also  an  account  of  the 
guardianship  of  Ann  B.  Burton,  showing  a  balance  due 
her  of  $559.54.  Afterwards  Isaac  Short  died,  and  subse- 
quently to  his  death  Sarah  Short  passed  guardian  accounts, 
in  which  she  charged  herself  with  the  balances  shown  on 
the  former  accounts  passed  by  herself  and  her  deceased 
husband,  Isaac  Short,  jointly.  The  accounts  passed  by 
Mrs.  Short  after  her  husband's  death,  were  signed  by  her 
with  a  reservation,  stating  that  she  had  not  in  fact  received 
the  former  balances  from  Isaac  Short's  estate.  Isaac' 
Short  died  seized  of  considerable  real  and  personal  estate, 
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sufficient  to  answer  for  the  balances  due  upon  the  guardian 
accounts  in  which  ho  joined.  This  bill  is  filed  against  his 
executor,  Robert  L.  Harris,  to  recover  those  balances  out 
of  his  estate.  The  facts  in  the  cause  were  not  in  contro- 
versy, and  the  case  turned  upon  the  question  of  Short's 
responsibility  in  equity,  arising  out  of  his  having  received 
the  stock  in  which  the  funds  of  the  wards  had  been  invested 
and  his  having  joined  in  theguardiau  accounts. 

The  bill  was  filed  Feb.  24,  1827,  and  on  the  8th  of  Feb., 
1828,  the  late  Chancellor  Ridgely  made  a  decree  for  an  in- 
terlocutory account,  to  be  filed  by  the  defendant,  with 
leave  to  the  complainants  to  except,  and  also  for  the  exam- 
ination of  witnesses  on  both  sides.  An  account  being 
filed  under  this  decree,  exceptions  were  taken  by  the  com- 
plainants for  the  omission  to  charge  the  defendant,  as 
Short's  executor,  with  the  balances  due  upon  the  guardian 
accounts  before  referred  to.  The  case  then  came  before 
the  present  Chancellor  for  argument  upon  the  exceptions. 
The  Chancellor  treated  the  interlocutory  decree  as  not 
being  conclusive  of  any  right  between  the  parties,  and 
proceeded  to  hear  the  case  upon  the  general  question  of 
the  defendant's  responsibility  under  the  guardian  ac- 
counts. 

Robinson,  for  the  complainant. 

The  guardian  accounts,  of  themselves,  fix  the  liability  of 
Short's  estate.  By  joining  in  them  he  bound  himself  and 
his  estate  after  him  for  this  debt,  as  the  debt  of  the  wife. 
But  it  is  sufficient  to  rest  Short's  liability  upon  the  fact 
that  the  money  of  the  wards,  which  we  seek  to  recover, 
came  to  his  hands.  Of  this  fact  the  guardian  accounts  are 
an  acknowledgment,  and  are  conclusive  against  him.  These 
accounts,  as  they  stand, bind  us,  and  if  so.  Short  as  a  party 
to  them  must  be  equally  bound.  1  Stark.  JSv.  309,812. 
But,  were  we  to  go  behind  the  accounts,  it  is  proved  that 
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as  a  matter  of  fact,  Short  received  the  wards'  funds.  It  is 
in  evidence  that  their  money  was  invested  in  the  purchase 
of  certain  store  goods,  which  Short  sold,  and  took  to  himself 
the  purchaser's  bond  for  the  price.  This  is  like  the  case 
in  1.  ^.  Cos,  Abr.  60.  !N"ow,  it  is  a  principle  of  equity 
that  no  conversion  of  a  trust  fund  shall  defeat  the  recovery 
of  it  by  the  party  entitled,  so  long  as  it  can  be  traced. 
Whoever  receives  it  shall  answer  for  it.  Dig.  of  Chanc. 
Cos,  200.     This  principle  renders  Short's  estate  liable. 

J.  M.  Clayton  and  E,  D.  GuUen^  for  the  defendants. 

Our  defence  is  two-fold.  1.  We  deny  that  there  is  any 
liability  of  Short's  estate,  upon  either  of  the  grounds 
relied  on  for  the  complainant.  With  respect  to  Short's 
responsibility,  as  a  legal  consequence  of  the  marriage,  for 
this  debt  of  his  wife,  such  responsibility  was  extin- 
guished by  his  death,  upon  the  happening  of  which  the 
debt  survived  against  her  alone.  Such  is  the  settled  rule 
of  law.  8  P.  Wms.  410  :  Cos.  Temp.  Talbot,  173  :  1  Sch.  ^ 
Lef,  263.  Then,  as  to  the  eflfect  of  Short's  joining  in  the 
guardian  account.  He  joined  only  in  his  character  as  hus- 
band of  the  guardian,  the  person  really  responsible,  and 
not  as  charging  himself.  Such  is  the  general  practice,  and 
these  accounts  are  in  the  common  form.  In  accordance  with 
this  view  it  was  that  Mrs.  Short,  after  her  husband's  death, 
passed  further  guardian  accounts  which  charged  her  alone ; 
nor  is  the  legal  effect  of  these  last  accounts  at  all  varied 
by  her  statement  in  them  that  she  had  not  in  fact  received 
the  money  of  her  wards.  Further,  we  deny  that  Short 
became  personally  chargeable,  as  having  in  fact  received 
the  money  of  these  complainants,  upon  the  principle  that 
equity  will  follow  a  trust  fund.  The  goods  for  which  the 
bond  of  the  purchaser  was  given  belonged  to  the  children 
and  not  to  Short.  Therefore,  the  bond  as  to  him  was 
without  consideration  and  void.  Besides,  we  deny  that 
the  money,  even  if  received  by  Short,  coald  be  followed. 
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That  would  be  to  strain  the  equitable  principle  too  far, 
and  would  carry  it  to  the  extent  of  following  the  goods 
themselves  into  the  hands  of  an  innocent  purchaser. 

2.  Our  second  defence  is  that  the  complainants  have  an 
ample  remedy  at  law  by  suit  against  Mrs  Short  and  her 
sureties  in  the  guardian  bond  ;  and  there  is  no  need  of 
equitable  interference.  Mrs.  Short  is  the  party  primarily 
liable,  and  this  suit  is  in  effect  one  for  her  benefit,  though 
instituted  in  the  name  of  her  wards.  At  all  events,  she 
is  interested  in  the  suit  and  should  have  been  made  a 
party.  For,  she  is  liable  over  to  the  executor  of  Short, 
should  there  be  a  decree  against  him.  The  bill  is  defect- 
ive in  omitting  to  join  her  as  a  defendant.  Cooper^ s  Eq, 
PL  88.  Even  if  Short  did  receive  the  money,  Mrs.  Short 
is  the  party  properly  liable  to  the  wards,  with  a  remedy 
over  for  her  against  Short's  estate.  4  Bro,  Ch.  Rep.  386  : 
Coop.  Eq.  174 :  1  Barrism's  Ch.  P.  77. 

Bobinson.  in  reply. 

If  Mrs.  Short  be  deemed  a  necessary  party  she  can  be 
made  so  at  any  time,  even  at  the  hearing.  The  case  of 
the  husband  being  discharged  by  his  death  from  liabil- 
ity for  the  wife's  debts  is  where  he  has  done  no  act  in  his 
lifetime  to  make  them  his  own.  This  Short  has  done  in 
the  present  case,  by  joining  in  the  guardian  accounts. 
They  are  his  accounts,  not  the  wife's.  Her  signing  them 
is  a  nullity.  Nor  is  his  liability,  once  fixed  by  these  ac- 
counts, discharged  by  her  passing  separate  accounts  after 
his  death  ;  especially  as  the  latter  shew,  on  their  face,  that 
she  had  not  received  the  money.  It  is  not  true  that  we 
have  an  adequate  remedy  at  law.  The  surety  is  not  good, 
and  the  debt  cannot  be  got  out  of  Mrs.  Short.  At  all 
events  we  have  a  right  in  equity  to  follow  the  fund,  and 
with  respect  to  that.  Short's  liability  was  to  the  minors, 
and'  the  suit  is  properly  in  their  name. 
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Johns,  Sr.,  Chancellor. — I  am  of  opinion  that  Isaac 
Short's  estate  is  liable  for  the  balances  of  the  two  guard- 
ian accounts    passed  by   Idra  and  his  wife,  11th  March, 
1826,  and  for  the  rents  received  by  him  during  the  cover 
ture  and  not  accounted  for,  subject  to  such  disbursements 
made  by  him,  or  by  his  executor,  for  the  benefit  of  the 
wards  as  have  not  been  allowed  in  the  guardian  accounts. 
The  act  of  passing  the  accounts  by  Short  is  of  itself 
sufficient  to  charge  him  in  the  absence  of  other  proof.     It 
is  true  there  is  much  other  proof,  but  it  does  not  negative 
the  existence  of  a  consideration  for  charging  himself  with 
the  whole  of  the  balances  due  the  wards.     On  the  con- 
trary, it  satisfactorily  appears  that  after  his  marriage  with 
Sarah,  the  guardian,  sufficient  property  or  funds,  which 
equitably  belonged  to  the  minors  and  should  be  applied  to 
pay  them,  came  to  the  hands  of  Isaac  Short.      He  was 
therefore,  in  equity  and  good  conscience,  bound  to  pay  the 
minors  the  balances  due  to  them.      The  signing  of  the 
guardian  account  by  the  wife  was  a  nullity.     It  can  have 
no  legal  effect  as  to  her;  but  he  was  bound  by  his  act  in 
charging  himself     Suppose  they  had  joined  in  a  bond  or 
recognizance.      It  would  have  bound    him  and  not  her. 
The  death  of  Isaac  Short  cannot  operate  to  destroy  the 
liability  in  equity.     It  is  argued  that  the  remedy  should 
be  by  suit  at  law.     But  it  is  doubtful  whether  there  could 
be  a  recovery  at  law  against  the  executor  of  Short,  who 
was  not  then  guardian.     It  may  even  ba  doubted  whether 
the  complainants  could,  at  law,  sue  the  sureties  for  money 
which  in  fact  came  by  the  marriage  to  the  hands  of  Isaac 
Short.     It  would  at  all  events  be  inequitable  that  his  death 
should  exonerate  his  estate  and  make  his  widow,  Sarah, 
the  guardian,  or  her  sureties,  liable  to  pay  the  debt  when 
the  funds  out  of  which  it  should  be  paid  have  been  taken 
from  her,  and  it  is  to  be  presumed  now  constitute  a  part 
of  Isaac  Short's  estate. 
It  is  certain  that  a  court  of  equity  will  always  allow  a 
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creditor  to  follow  the  fund,  if  it  can  be  traced,  and  will 
make  it  liable.  Isaac  Short's  estate  should,  on  principles 
of  equity,  be  responsible  to  the  extent  of  the  property 
which  came  to  his  hands  and  which  ought  to  be  applied 
to  pay  the  minors.  The  passing  of  the  guardian  accounts 
is  evidence  presumptive  that  the  funds  came  to  his  hands. 
There  is,  therefore,  sufficient  ground  for  a  decree  charging 
his  estate  to  the  extent  of  the  funds  received  by  him,  sub- 
ject to  disbursements  properly  made  for  the  benefit  of  the 
minors.  Let  the  amount  for  which  the  decree  shall  be 
entered  be  ascertained  by  the  counsel. 

Decree  accordingly. 


Luke  Lofland, 

vs. 

Joseph  Maull. 

Su88exj  Jmkf  T,  1880. 

A  purchaser  of  land,  under  a  contract  for  a  conyeyancei  claimed  to  set  off 
against  his  bond  for  purchase  money  certain  payments  which  he  had 
made  in  satisfaction  of  debts  due  from  the  vendor  to  third  persons. 
The  contract  did  not,  in  terms,  authorize  the  purchaser  to  make  the 
payments  for  which  credit  was  claimed,  nor  was  there  proof  of  any 
order  or  authority  from  the  complainant  specifically  applying  to  the 
payments  made.  HM^  that  in  this  case  there  was  proof,  to  the  satis- 
faction of  the  Chancellor,  of  a  general  authority  to  the  purchaser  to 
apply  purchase  money  to  debts  of  the  vendor.  Bid  hdd further,  that 
such  authority  was  not  requisite  to  entitle  the  purchaser  to  the  benefit 
of  the  payments,-  that  the  complainant,  upon  the  general  principle 
that  he  who  seeks  equity  must  do  equity,  was  bound  in  this  court  to 
allow  just  payments  made  for  his  benefit.  Held  also,  that  upon 
exceptions  to  a  sworn  account  of  the  purchase  money,  filed  by  the 
purchaser  in  answer  to  the  prayer  of  the  bill,  he  was  not  under  the 
(»m9  of  proving  the  existence  uf  the  debts  paid  by  him  and  sought  to 
be  setoff. 
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In  this  case  the  purchase  money  was  pSyaHe  by  instalments  in  fithtro. 
There  was  no  stipulation  in  the  contract  of  sale  with  respect  to  the 
time  of  delivering  possession  of  the  land  ;  but  after  the  sale  and  before 
the  instalments  had  all  become  due,  the  purchaser,  with  the  vendor's 
•  consent,  entered  into  possession.  HM,  that  he  did  not  thereby 
become  chargeable  with  interest  on  the  unpaid  purchase  money  from 
the  date  of  such  possession,  in  the  absence  of  any  stipulation  to  that 
effect  in  the  contract  of  sale. 

Bill  for  an  account  and  a  decree  for  purchase  money. 
— The  complainant,  Luke  Lofland,  by  written  articles, 
dated  July  Ist,  1823,  contracted  to  convey  to  the  defendant, 
Joseph  Maull,  certain  real  estate  for  the  consideration  of 
J2500,00,  to  be  paid  in  five  annual  instalments  of  J500,00 
each,  the  first  payment  to  be  made  January  1st,  1823.  The 
articles  contained  no  stipulation  as  to  the  time  when  a 
conveyance  should  be  executed,  or  when  possession  should 
be  delivered.  Nor  was  there  any  stipulation  with  respect 
to  the  payment  of  interest  The  possession  was  in  fact 
delivered  to  Maull  at  the  time  of  executing  the  articles, 
the  complainant  believing,  as  his  bill  alleged,  that  he  would 
be  entitled  to  interest  on  the  purchase  money  from  the 
delivery  of  possession  ;  but  no  agreement  to  that  effect  was 
alle/2^ed  in  the  bill,  and  any  such  agreement  was  denied  by 
the  answer.  On  the  7th  July,  1824,  Lofland  executed  a 
deed  conveying  the  title  to  Maull. 

The  defendant  afterwards  paid  sundry  debts  of  the  com- 
plainant,  which  payments  he  claimed  as  credits  against 
the  purchase  money.  He  also  claimed  that  he  was  charge- 
able with  interest  on  the  purchase  money  only  from  the 
time  at  which  it  was  made  payable  by  the  articles.  Accord- 
ing to  this  mode  of  settlement  the  defendant  owed  the 
complainant  nothing,  but  had  in  fact  a  little  overpaid  the 
purchase  money.  The  complainant  was  willing  to  allow 
to  the  defendant,  as  credits,  certain  judgments  and  execu- 
tions, which  the  defendant  had  paid,  agreeably  to  a  stipu- 
lation in  the  written  contract,  to  the  amount  of  J500,00 ; 
but  he  objected  to  the  allowance  of  other  debts,  which  the 
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defendaDt  had  paid  wimoxit  aathority.  He  also  insisted 
upon  charging  the  defendant  with  interest  on  the  purchase 
money  from  the  date  of  the  articles,  upon  the  ground  that 
the  defendant  liad  from  that  date  held  possession  of  the 
premises,  to  which  he  had  no  claim,  under  the  articles, 
until  the  conveyance  of  the  title.  Upon  the  complainant's 
basis  of  settlement  a  considerable  balance  was  due  to  him. 
In  this  state  of  the  controversy,  the  present  bill  was  filed 
March  1st,  1823,  praying  that  the  defendant  should  file  an 
account  of  the  purchase  money,  and  of  his  payments  made 
in  discharge  of  it,  and  should  be  decreed  to  satisfy  to  the 
complainant  such  balance  as  should  be  found  to  be  due  to 
him.  After  answer  filed  and  issue  joined,  the  late  Chan- 
cellor Ridgely  made  an  interlocutory  decree  for  an  account 
of  all  judgments  and  executions,  du6  from  the  complainant 
and  paid  by  the  defendant,  and  also  all  other  his  disburse- 
ments, distinctly  showing  what  were  made  upon  written 
orders  and  what  were  made  without  orders,  with  the  dates, 
amounts,  &c.  Leave  was  granted  to  except  to  such  account 
when  filed,  and  for  the  examination  ot  witnesses.  The 
defendant  filed  an  account,  in  accordance  with  his  claim  as 
above  stated,  to  which  the  complainant  excepted,  object- 
ing to  the  allowance,  as  credits,  of  certain  debts  which  had 
been  paid  without  his  order,  and  claiming  to  charge  the 
defendant  with  interest  on  the  purchase  money  from  the 
date  at  which  possession  of  the  premises  was  delivered. 
Depositions  were  read,  on  behalf  of  the  defendant,  tend- 
ing to  show  that  the  premises  sold  were  of  less  value  than 
the  purchase  money ;  that  they  were  in  bad  condition ;  and 
that  the  defendant  had  incurred  more  expense  to  put  them 
in  order  than  the  rental  was  worth.  It  was  also  proved 
that,  at  the  time  the  articles  were  drawn  and  executed, 
nothing  was  said  as  to  the  payment  of  interest  before  the 
purchase  money  was  to  become  due.  Depositions  were 
also  read,  proving  written  orders  of  the  complainant  in 
fevor  of  some  of  his  creditors,  and  tending  to  prove,  by 
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the  complainant's  declarations^^eneral  authority,  in  the 
defendant  for  the  payment  of  the  debts. 

The  case  came  before  the  present  Chancellor,  at  the  July 
Term,  1880,  upon  the  exceptions  filed  to  the  account  of 
the  defendant,  and  upon  the  proofs  taken. 

Robinson^  for  the  complainant. 

1.  There  is  not  sufficient  proof  of  a  general  authority  to 
the  defendant  to  apply  the  purchase  money  to  the  com- 
plainant's debts ;  and  in  the  absence  of  this  he  can  be  cred- 
ited only  with  the  debts  paid  under  the  complainant's 
special  order,  written  or  verbal.  It  would  not  be  permis- 
sible to  prove  the  existence  or  validity  of  the  debts  in 
order  to  support  payments  made  without  authority ;  for 
no  such  issue  is  triable  in  this  cause.  To  admit  it  would 
be  a  surprise  on  the  complainant.  And  were  the  exist- 
ence of  the  debts  in  question,  still  the  cmis  would 
be  upon  the  defendant  to  prove  them,  arid  no  such 
proof  is  in  the  cause.  We  cannot  be  held  to  prove  the 
non-existence  of  debts.  We  object,  then,  to  any  credit 
for  the  payment  of  debts  by  the  defendant  without  the 
complainant's  order. 

2.  With  respect  to  interest  on  the  purchase  money,  our 
claim  to  it  from  the  date  of  the  articles  rests  not  upon 
contract,  but  upon  the  equity  arising  out  of  the  defend- 
ant's having  had  possession  of  the  premises  before  he  was 
entitled  to  a  conveyance  under  the  contract.  No  time  for 
a  conveyance  and  delivery  of  possession  being  stipulated, 
the  defendant  was  not  entitled  until  he  should  pay  the 
purchase  money.  The  allowance  of  interest  is  a  subject 
lying  within  the  discretion  of  the  Court,  depending  upon 
the  equities  of  the  case  ;  and  such  an  equity,  we  insist,  is 
sufficiently  supported  by  the  defendant's  enjoyment  of  the 
property  before  he  became  entitled  to  it  under  the  con- 
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tract.     Sugd.  on  Vend.  358  :  3  Dessaus.  Rep,  555  :  Jeremy* i 
Equity^  447. 

J.  M.  day  ton  and  Lay  ton,  for  the  defendant. 

1.  The  proof  establishes  a  general  authority  to  apply  the 
purchase  money  to  the  complainant's  debts.  Two  wit- 
nesses testify  to  his  own  declaration  that  Maull  was  to  pay 
his  debts.  But  apart  from  this.  Maull  by  paying  the  debts 
became  a  creditor  in  equity,  and  is  entitled  to  set  them  off 
against  the  purchase  money.  Nor  were  we  bound,  in  order 
to  entitle  us  to  the  benefit  of  the  debts,  to  prove  their  ex- 
istence. The  answer  and  account  are  under  oath,  and  are 
sufficient  if  not  contradicted  by  two  witnesses  or  by  one 
with  circumstances;  and  there  is  no  evidence  against  them. 

2.  We  object  to  the  claim  for  interest.  The  settled  rule 
is  that  interest  is  chargeable,  either  under  contract  or  for 
default  in  payment  of  the  principal.  2  Burr.  1081  .•  1  H. 
Blk.  227:  13  Vin.  Abr.  Title.  Int.  499:  1  P.  Wms.  541:  1 
Madd.  Ch.  P.  441 :  Sugd.  on  Vend.  353,  361.  Even  if  interest 
may  be  allowed  in  a  court  of  equity  upon  equitable 
grounds,  in  the  absence  of  contract,  still  this  case  presents 
no  such  equity.  The  possession  of  the  premises  was  no 
more  than  the  defendant  was  entitled  to.  The  contract 
was  for  a  conveyance  within  reasonable  time,  which  was 
in  effect  for  an  immediate  conveyance.  The  vendor  thus 
became  a  trustee  for  the  vendee,  and  the  latter  was  enti- 
tled both  to  ia  conveyance  and  to  the  possession.  Further, 
whatever  effect  the  delivery  of  possession  might  be  sup- 
posed to  have  generally  on  the  question  of  interest,  in  this 
case  it  is  proved  that  there  were  in  fact  no  rents  and 
profits.  The  equity  therefore  is  against  rather  than  in 
favor  of  interest,  on  the  ground  of  possession. 

Robinson,  in  reply. 

If  the  defendant  is  entitled  to  be  allowed  for  debts  paid 
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without  authority,  he  is  at  least  bound  to  prove  the  exist- 
ence of  the  debts.  His  answer  on  this  point  is  not  respon- 
sive to  the  bill.  His  allegation  that  he  applied  the  pur- 
chase money  to  complainant's  debts  is  new  matter,  and 
being  put  in  issue  by  the  replication  must  be  proved. 

Johns,  8r.,  Chancellor. — The  bill  is  filed  by  a  vendor 
of  land  against  the  purchaser  for  an  accouat  and  for  the 
recovery  of  a  balance  of  the  purchase  money.  An  account 
was  decreed  and  taken,  from  which  it  appears  that  the  pur- 
chaser has  paid,  within  the  times  mentioned  in  the  written 
contract,  the  whole  purchase  money  and  $82.32  over. 
This  result  depends  upon  the  allowance  to  the  defendant, 
as  credits  in  the  account,  of  certain  debts  which  he  claims 
to  have  paid  for  the  complainant,  and  also  upon  his  not 
being  charged  interest  on  the  purchase  money  before  the 
instalments  became  due. 

The  complainant's  counsel  objects  to  the  account  upon 
two  grounds.  ' 

Firsty  That  a  part  of  the  debts,  if  paid,  were  paid  with- 
out authority;  and  that  these  being  deducted  will  leave  a 
balance  due  to  the  complainant.  And  he  insists  that,  under 
the  circumstances,  a  court  of  equity  will  give  him  relief  by 
a  decree  for  such  balance. 

This  ground  of  objection  raises  several  questions. 

1.  The  first  is  a  question  of  fact.  Were  these  debts 
paid  with  the  consent  or  approbation  of  the  complainant  ? 
It  is  not  positively  proved  that  the  complainant  gave  a 
written  or  verbal  authority  in  every  case  ;  yet,  there  is 
suflicient  proof  to  satisfy  the  Court  that  there  was  an  un- 
derstanding between  the  parties  as  to  the  payment  of  the 
debts  ;  and,  if  the  debts  paid  were  just  debts,  it  is  the 
opinion  of  the  Court  that  they  ought  to  be  allowed  a« 
credits  in  the  account. 

It  is  objected  that  there  should  be  proof  on  the  part  of 
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the  defendant  as  to  the  existence  of  the  debts  prior  to 
their  payment, — that  the  complainant  cannot  prove  their 
non. existence,  and  that  the  onus  probandi  is  on  the  defend- 
ant. This  objection  is  not  sufficient  If  difficulty  of 
proof  exists,  it  is  from  the  complainant's  own  act  in  pros- 
ecuting his  claim  in  a  court  of  equity.  It  might  indeed 
have  been  necessary  for  him  to  come  into  this  Court  for 
a  discovery  and  to  obtain  an  account  tQ  enable  him  to 
recover  at  law.  But  after  an  account  he  might  have  pro- 
ceeded at  law ;  and  there  the  onus  probandi  as  to  the  exist- 
ence of  the  debts  and  payments  would  have  been  on  the 
defendant.  The  complainant  has  chosen  to  proceed  to  a 
final  decree  in  this  Court,  and  the  difficulty  is  one  of  his 
own  creating.  There  can  be  no  surprise  upon  the  com- 
plainant in  this  case.  The  exceptions  to  the  accounts  put 
the  matter  in  issue.  It  is  not  necessary  to  consider  pre- 
cisely how  far  the  account  is  to  be  taken  as  evidence  ;  but 
being  made  under  oath,  in  answer  to  the  prayer  of  the 
bill,  it  must  have  some  effiBct  as  evidence  with  respect  to 
matters  about  which  there  is  no  proof  to  the  contrary. 

2.  But  further, — with  reference  to  the  allowance  of  the 
debts  there  is  another  question.  Is  proof  of  the  com- 
plainant's authority  for  their  payment  by  the  defendant 
necessary  ?  Suppose  it  to  be  the  case  of  purchase  money 
($2,000.00)  payable  in  five  instalments,  without  any  stipu- 
lation as  to  how  it  should  be  paid.  Then,  the  broad  ques- 
tion would  be,  what  is  payment  ?  Would  it  include  only 
debts  paid  by  order  of  the  complainant,  or  would  it  not  in 
equity  extend  to  any  debt  actually  due  from  the  complain- 
ant and  paid  by  the  defendant  ? 

It  is  sufficient  to  say  that  the  complainant,  having  come 
into  this  Court  for  its  aid,  must  do  equity.  And  if  debts 
*due  from  him  have  been  paid,  he  will  be  required,  in 
seeking  relief  here,  to  allow  such  payments.  This  Court 
will  deal  with  the  case  upon  equitable  principles.  If  the 
complainant  insists  upon  his  strict  legal  rights  under  the 
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articles  of  agreement,  his  remedy  is  in  a  court  of  law. 
Under  this  view,  his  bill,  on  this  part  of  the  case,  oaght  to 
be  dismissed  for  a  want  of  equity. 

Second, — The  next  objection  to  the  account  has  respect 
to  the  interest.  The  complainant  seeks  to  charge  the  de- 
fendant   with    interest   from    the   date   of   the   articles. 

This  claim  is  not  made  on  the  ground  of  the  written 
contract ;  for  the  terms  of  the  contract  do  not  warrant  it. 
Nor  does  the  complainant's  counsel  dispute  the  general 
rule  of  law,  tor  which  authorities  were  cited  and  which 
to  my  knowledge  has  been  established  law  in  Delaware 
for  fiftj  years,  that  interest  can  be  demanded  only  from 
the  time  mentioned  in  the  agreement. 

The  interest  ia  claimed  to  run  from  the  date  of  the  arti- 
cles, on  the  ground  that  the  parties  so  intended,  but  omit- 
ted to  insert  a  provision  to  that  eflfect  in  the  contract. 
There  is  an  entire  failure  of  proof  on  this  point.  Even  if 
there  had  been  such  proof,  it  would  have  been  necessary 
to  consider  whether  parol  testimony  would  be  admissible 
for  such  a  purpose. 

But  the  interest  is  claimed  on  the  further  distinct  ground 
that  after  the  sale  and  before  the  purchase  money  was 
paid,the  vendor  permitted  the  purchaser  to  take  possession 
of  the  land, — which,  it  is  insisted,  implies  an  agreement  on 
the  part  of  the  purchaser  to  pay  interest. 

I  have  examined  and  considered  the  authorities  cited  to 
this  point,  and  am  of  opinion  that  they  do  not  apply  to 
such  a  case  as  this.  I  know  of  no  rule  or  principle  of 
law  out  of  which  such  an  obligation  could  arise.  It  would 
be  against  reason  and  common  sense. 

The  reason  assigned  for  such  an  obligation  is,  that  the 
purchaser  cannot  compel  a  conveyance  until  he  pays  all 
the  purchase  money;  and,  therefore,  if  he  gets  possession  it 
is  a  consideration  for  which  he  ought  to  pay  interest.  This 
position  assumes  what  is  not  true  in  fact.     The  contract 
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is  that  the  complainant  shall  convey  '^  at  the  reasonable 
request"  of  the  defendant.  This  the  law  considers  to  be 
forthwith  or  immediately.  The  conduct  of  the  parties,  by 
the  execution  of  a  deed  in  1824,  before  the  purchase 
money  had  been  all  paid,  is  evidence  that  they  understood 
such  to  be  the  nature  of  the  contract. 

Again,  the  ground  taken  rests  upon  what  is  not  true  as 
a  principle  of  law,  viz  ;  that  the  obtaining  possession  is  a 
consideration  which  creates  an  equitable  obligation  to  pay 
interest.  Consider  the  nature  and  effect  of  the  contract. 
The  defendant  became  the  owner.  He  had  the  equitable 
title.  The  complainant,  if  he  retained  the  title,  would 
have  been  a  trustee  for  the  defendant  and  accountable  to 
him  for  the  profits.  It  is  too  absurd  a  principle  to  be  ad- 
mitted, and  is  contrary  to  equity,  that  if  the  defendant 
took  possession  of  his  own  property,  which  it  was  lawful 
for  him  to  do,  that  such  an  act  should  make  him  liable  to 
pay  a  larger  sum  for  the  land  than  he  had  agreed  to  pay ; 
that  the  legal  effect  of  doing  a  lawful  act — of  exercising  a 
right  by  possessing  himself  of  his  own  property,  should 
make  the  defendant  liable  to  pay  interest  beyond  and  in 
contradiction  to  the  express  terms  of  the  written  contract. 
I  am  of  opinion  that  the  claim  for  interest  cannot  be  sus- 
tained. 

The  exceptions  to  the  account  must  be  overruled  and  the 
bill  dismissed  with  costs. 
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JoBBPH  Beeson  AMD  Thomas  Beeson,  administrators 
of  Thomas  Beeson,  deceased, 

John  Elliott,  executor  of  Rebecca  Beeson,  deceased. 

New  CoMUe,    Feb.   T.,  1881. 

A  testator  devised  as  follows  ;  ^^  I  give  to  my  dear  and  loving  wife,  the 
^*  reasonable  use  of  two  suitable  rooms  in  the  house  that  we  may 
**  happen  to  dwell  in  at  the  time  of  my  decease,  whether  in  town  or 
'^  country,  with  suitable  provisions  in  the  cellar,  kitchen,  garden, 
**  necessary  house,  well  or  pump  :  To  hold  to  my  said  ^ife  for  and 
*^  during  her  natural  life,  with  full  and  free  ingress  or  egress  and 
*'  regress.''  After  the  death  of  the  testator,  his  widow  removed  from 
the  house  in  which  hu  was  living  at  his  decease,  and  to  which  the 
rights  and  privileges  devised  to  her  had  attached.  The  premises  were 
for  some  years  occupied  and  rented  by  her  two  sons,  the  devisees 
thereof  in  fee  simple,  bat  without  any  contract  for  compensation  in 
respect  of  the  widow* s  privileges.  Heldj  that  under  the  devise  the 
widow  took  such  an  interest  in  the  premises,  that  the  law  would  imply 
a  contract  to  pay  a  compensation  therefor  in  the  absence  of  an  express 
contract :  and  that  the  allowance  of  such  compensation  by  referees  in 
an  arbitration  between  the  widow  and  one  of  the  devisees,  submitting 
all  matters  in  controversy,  was  not  a  mistake  in  law. 

The  question  of  allowing  interest  upon  arrears  of  an  annuity  is,  in  a  court 
of  equity,  discretionary,  -  depending  upon  equitable  considerations 
arising  out  of  the  circumstances  of  the  particular  case. 

An  annuity  bequeathed  to  a  widow  in  lieu  of  dower,  for  her  maintenance, 
and  charged  on  real  estate,  payable  quarterly,  the  prompt  payment  of 
which  was  necessary  to  her  comfortable  support, — hM,  to  be  a  proper 
subject  for  the  allowance  of  interest ;  and  that  such  allowance  by 
referees,  in  an  arbitration  submitting  all  matters  in  controversy,  was 
not  a  mistake  in  law.  Courts  of  equity  have  a  general  jurisdiction  to 
relieve  against  mistakes  in  law,  committed  by  arbitrators  in  the  mak- 
ing of  awards  ;  but,  in  the  exercise  of  such  jurisdiction,  the  Courts  will 
relieve  only  against  such  mistakes  as  are  plain,  ptdpable  and  groet. 

Long  acquiescence  in  an  award,  without  objection  made  in  the  court  of 
law  to  which  such  award  was  returned,  the  arbitration  being  one 
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entered  into  in  a  suit  or  amicable  action  at  \tLw,^h€ld,  a  sufficient 
ground  for  a  ceurt  of  equity  to  refuse  its  interference,  even  supposing 
such  a  case  to  be  within  its  jurisdiction. 

In  the  case  of  an  award  made  in  a  suit  or  amicable  action  At  law,  pursuant 
to  the  Statute  of  18  Geo.  II.  (Digest  Delaware  Laws,  112),  the  remedy 
against  irregularity  or  mistake  in  the  award  is  in  the  court  of  law  to 
which  the  award  is  returnable. 

Awards  under  the  Statute  of  this  State,  made  pursuant  to  a  rule  of  court, 
with  judgment  thereon,  stand  upon  a  different  footing  from  awards 
under  the  English  Statute  of  9  and  10  William  III ;  and  the  English 
decisions  under  the  latter  Statute  are  not  in  force  here. 

A  party  is  not,  by  his  having  joined  in  a  case  stated  in  a  court  of  equity 
submitting  the  question  of  the  validity  of  the  award,  precluded  from 
objecting  to  the  want  of  jurisdiction.  The  consent  of  parties  cannot 
give  jurisdiction,  if  otherwise  it  does  not  exist. 

Where  two  courts  have  concurrent  jurisdiction  of  a  subject  matter,  the 
one  which  first  possesses  the  cause  acquires  thereby  the  right  to 
exercise  the  jurisdiction  exclusively . 

Under  the  Statute  of  this  State  of  1726-86,limiting  the  powers  of  the  courts 
of  equity,  our  Court  of  Chancery  has  no  jurisdiction  of  a  case  in  which 
there  is  a  **  sufficient  remedy  at  law/'  What  u  a  ^^  sufficient  remedy 
at  law,''  in  the  sense  of  the  Statute  is  not  cloarly  settled. 

Cask  stated  in  thb  nature  op  a  bill  for  an  injunc- 
tion.— This  was  a  case  stated,  entered  under  an  agreement 
that  it  should  stand  as  a  substitute  for  a  bill  and  answer. 
It  set  forth  the  following  state  of  facts  as  agreed  upon 
between  the  parties : 

"Thomas  Beeson,  the  elder,  grandfather  of  complainant, 
being  seised  in  fee  simple  of  a  certain  farm  or  tract  of 
land,  situated  in  Brandywine  Hundred,  and  also  of  a  cer- 
tain house  and  lot,  situated  in  the  Borough  of  Wilmington, 
on  the  I3th  of  February,  1787,  made  his  last  will  and  tes- 
tament in  writing,  whereby  he  devised,  among  other  things, 
certain  portions  of  his  real  estate  in  Brandywine  hundred, 
and  also  his  house  and  lot  in  Wilmington,  to  two  of  his 
sons,  viz ;  Jonathan  Beeson,  and  Thomas  Beeson,  the 
father  of  the  complainants.  He  also  devised  to  his  wife, 
Re|)ecca  Beesoi;!,  an  annuity  of  £40  per  annum,  during  her 
47 
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natural  life,  payable  quarterly,  in  bar  of  dower;  and 
charged  the  said  annuity  upon  the  real  and  personal  estate 
devised  and  bequeathed  to  his  two  sons,  Jonathan  and 
Thomas  Beeson.  He  also  devised  to  the  widow,  Rebecca 
Beeson,  tlie  reasonable  use  of  two  rooms  in  duch  house, 
whether  in  town  or  country,  as  they  might  be  dwelling  in 
at  the  time  of  his  death,  together  with  certain  privileges, 
for  and  during  her  natural  life.  The  testator  died  on  the 
22nd  of  March,  1790, — dwelling,  at  the  time  of  his  death, 
in  the  house  in  Wilmington.  The  annuity  of  £40,  and  the 
use  of  the  two  rooms  in  the  house  in  Wilmington,  as 
devised  by  the  testator,  were  accepted  by  Rebecca  Beeson 
in  bar  of  her  dower ;  and  in  the  month  of  April,  1790,  she 
removed  from  the  house  and  resided  with  her  two  sons, 
then  living  together  in  the  country  ; — with  whom  she  con- 
tinued to  reside  until  the  4th  of  May,  1792,  and  then  re- 
moved to  the  house  other  son-in-law,  John  Elliott,  tb«!  de- 
fendant.    She  resided  with  him  until  her  death. 

Upon  the  death  of  the  testator,  the  house  and  lot  in  Wil- 
mington came  into  the  possession  of  Jonathan  and  Thomas 
Beeson,  who  held  it  without  any  agreement,  arrangement 
or  understanding,  whatsoever,  between  them  and  the 
widow,  Rebecca  Beeson,  until  the  22nd  March,  1799.  At 
that  date  Jonathan  and  Thomas  Beeson  having  contracted 
to  sell  the  house  and  lot,  each  executed  a  judgment  bond 
for  J300.00,  to  the  widow,  to  secure  to  her  an  annuity  of 
$20.00,  during  her  life,  for  her  right  in  the  house  and  lot. 

In  the  beginning  of  the  year  1814,  the  widow  and 
Thomas  Beeson  having  disagreed  as  to  the  sum  due  from 
him,  for  his  proportion  of  the  arrears  of  the  said  annuity  of 
forty  pounds,  and  also  for  the  arrears  of  the  annuity  of 
twenty  dollars  secured  by  his  bond, — an  amicable  action  was 
entered  in  the  Court  of  Common  Pleas,  referring  all  mat- 
ters in  controversy  to  three  referees,  by  whom  an  award  was 
made  in  favor  of  the  widow,  Rebecca  Beeson,  for  the  sum 
of  $998.23;  and  the  same  being  returned  to  the  Court  of 
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Commqn  Pleas,  was  coufirmed,  without  objection,  and 
judgment  entered  thereon. 

Rebecca  Beeson  and  Thomas  Beeson  afterwards  both 
died,  and  proceedings  at  law  were  taken  by  the  executor 
of  Rebecca  Beeson,  deceased,  to  collect  from  the  adminis- 
trators of  Thomas  Beeson,  deceased,  the  judgment  recov- 
ered in  the  amicable  action,  as  also  the  arrears  of  the 
annuity  accrued  since  the  date  of  the  amicable  action. 
Thereupon,  this  case  stated  was  agreed  upon  and  submitted 
to  the  Chancellor,  for  such  decree  as,  under  all  the  circum- 
stances, should  be  agreeable  to  equity. 

The  referees  in  the  amicable  action  allowed  to  the  widow 
interest  on  the  annuity  of  £40.00,  and  also  allowed  J20 
per  annum  as  a  compensation  for  her  privileges  in  the 
house  from  1793,  to  1799,  during  which  period  she  had 
relinquished  them  to  the  devisees.  The  present  contro- 
versy arose  out  of  these  allowances. 

J.  A.  Bayard  and  Rogers^  for  the  complainants. 

The  complainants  seek  to  have  this  award  set  aside  or 
corrected  in  equity,  on  the  ground  of  mistake  on  the  part 
of  the  referees.     Several  questions  are  involved. 

1.  Was  there  such  mistake  ? 

It  was  a  clear  mistake  in  law,  on  the  part  of  the  referees, 
to  allow  interest  on  the  arrears  of  the  annuity.  The 
modern  doctrine  is  that  an  annuity  does  not  carry  interest, 
in  the  absence  of  an  express  contract  to  pay  it.  The  doc- 
trine proceeds  upon  the  ground  that  an  annuity  is  of  the 
nature  of  interest,  and  the  law  does  not  allow  interest 
upon  interest  Interest  upon  an  annuity  is  in  the  nature 
of  compound  interest.  8  Bro,  Ch,  Rep.  489, 494  .•  2  Ves. 
Jr.  153  ;  4  Bro.  Ch.  Rep.  320  :  1  Sch.  ^  Lef.  301.  There 
have  been  no  decisions  in  this  State  to  control  the  ques- 
tion, and  it  must  therefore  be  governed  by  the  Engiiah 
authorities. 
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Another  mistake  of  the  referees  in  point  of  law  was 
the  allowance  ot  $20  per  annum  to  the  widow  as  rent  or 
compensation  for  her  right  to  the  two  rooms  and  the  ac- 
companying privileges,  devised  to  her  by  the  testator  in 
the  house  where  he  should  be  living  at  his  decease.  Her  in- 
terest in  the  rooms  was  a  mere  personal  privilege, — a  right 
of  user, — such  as  she  could  not  sell,  and  for  which  she 
was  entitled  to  no  compensation,  in  the  absence  of  contract 
with  Thomas  Beeson. 

2.  Do  these  mistakes  invalidate  the  award  ?  and  has  this 
Court  jurisdiction  to  set  it  aside  ?  These  are  the  next 
questions. 

The  rule  as  to  the  effect  of  mistake  is,  that  for  a  mistake 
in  law  an  award  made  under  a  general  reference  shall  be 
set  aside,  though  not  where  the  reference  is  a  special  one, 
expressly  submitting  the  question  of  law,  or  where  the 
reference  is  made  to  a  professional  person.  Such  is  the 
rule  of  the  common  law  courts  in  the  case  of  an  arbitra- 
tion submitted  to  in  a  suit  pending.  3  East^  18 ;  18  East^ 
856.  Courts  of  Equity  exercise  the  like  power  over 
awards  made  in  arbitrations  at  large,  1  Ves,  Jr.  365 :  2 
Ves.  Jr.  15,  451 :  6  Ves.  Jr.  282  :  9  Ves.  Jr.  364:  14  Ves. 
Jr.  265,  269. 

But  it  will  be  argued  that  our  remedy  was  in  the  Court 
of  Common  Pleas,  the  award  being  by  the  Statute  made 
subject  to  the  approval  of  that  Court.  Del.  Digest  112. 
True,  we  might  have  applied  to  that  Court,  but  the  reme- 
dies are  concurrent.  The  statutory  remedy  in  the  com- 
mon law  court  does  not  oust  the  general  jurisdiction  of 
equity  over  awards.  In  the  absence  of  negative  words  in 
a  statute  creating  a  new  jurisdiction,  the  intention  to  oust 
an  existing  jurisdiction  is  not  to  be  presumed.  In  cases 
of  awards  under  the  English  Statute  of  9  &  10  Will,  HI, 
the  courts  of  equity  continued  to  exercise  jurisdiction,  as 
previously  they  had  done,  over  awards  made  at  common 
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law.  2  Ves.  Jr.  451 :  14  Ves.  Jr.  265.  There  are  import- 
ant reasons  for  reserving  the  concurrent  jurisdiction  in 
equity.  The  remedy  in  a  court  of  equity  is  more  effect- 
ual than  at  law.  It  can  afford  discovery.  An  appeal  lies 
from  its  decree ;  whereas  the  confirmation  of  the  award, 
at  law,  is  final  and  conclusive.  There  are  no  negative 
words  in  this  Statute ;  and,  for  important  reasons  enforc- 
ing the  general  principle,  the  jurisdiction  must  be  taken 
to  continue.  The  delay  of  the  complainants  to  seek 
relief  in  e-juity  ought  not  to  prejudice  their  just  rights. 
For  it  is  not  a  case  of  inexcusable  ladies,  through  which 
the  widow  can  be  supposed  to  have  suffered  any  injury. 
It  was  a  case  between  a  mother  and  her  sons,  and  the  de- 
lay was  to  avoid  family  disputes. 

Booth  and  Hamilton,  for  the  defendants. 

1.  The  referees  committed  no  mistake  affecting  the  va- 
lidity of  this  award.  With  respect  to  interest  on  the 
annuity, — the  allowance  of  interest  is,  in  equity,  discre- 
tionary, depending  upon  the  circumstances  of  ithe  case ; 
and  although,  in  some  cases,  such  interest  on  annuities  has 
been  denied,  yet  not  so,  where  the  annuity  is  given  for 
maintenance,  and  especially  if  it  be  charged  on  real  estate. 
2  Atk.  211 :  3  Atk.  579:  1  P.  Wms.  541  T  2  P.  Wm^.  163. 
This  is  a  case  of  that  description.  The  annuity  is  given 
to  a  widow  in  lieu  of  dower,  for  her  maintenance  ;  and  it 
is  charged  upon  the  testator's  real,  as  well  as  his  personal 
estate.  It  affords,  at  most,  a  bare  support  for  the  widow  ; 
and  the  delay  of  payment  could  not  but  be  presumed  to 
be  detrimental  to  her.  No  laches,  in  not  receiving  it,  can 
be  imputed  to  her.  The  case  is  one  of  strong  equitable 
circumstances  in  favor  of  the  interest;  ^nch  as  courts  of 
equity  have  never  failed  to  regard.  In  Mary  Batson  vs. 
Smith,  in  our  Court  of  Chancery  in  1 819,  interest  was 
allowed  on  an  annuity  bequeathed  to  a  widow.     Next,  as 
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to  the  allowance  made  for  the  widow^s  privileges  in  the 
houBe.  It  appears  that  the  devisees,  the  testator's  sons, 
rented  the  house  and  received  the  rents  therefor.  These 
rents  were  in  part  an  equivalent  for  her  interest  in  certain 
parts  of  the  house.  In  equity,  at  least,  the  widow  should 
be  entitled  to  a  just  compensation  for  a  right,  the  full 
benefit  of  which  the  devisees  have  received.  At  all 
events,  a  court  of  equity  will  not  interfere  to  set  aside  an 
allowance,  already  made,  of  a  compensation  which  repts 
upon  so  strong  an  equity  as  in  this  case. 

2.  This  Court  has  no  jurisdiction  over  the  award.  The 
general  principle  that  equity  will  not  interfere,  where  there 
is  a  complete  remedy  at  law,  is  of  itself  a  bar  to  relief. 
For  the  complainant  could  have  had  ample  redress  in  the 
Court  of  Common  Pleas,  upon  the  return  of  the  award. 
It  was  subject  to  the  approval  of  that  Court,which  is  invested 
with  as  large  an  equitable  power  over  awards,  made  in 
suits  there  pending,a8  this  Court  will  exercise  over  awards 
generally.  But,  further,  the  Statute,  under  which  this 
award  was  made,  expressly  declares  it  to  be  final  and  con- 
clusive, if  approved  by  the  Court  to  which  it  is  returned, 
and  directs  that  judgment  shall  be  entered  thereon,  Del. 
Digest^  112.  The  Statute  makes  it  as  available  as  a  verdict. 
It  is  well  settled  that  this  Court  cannot  interfere  against  a 
verdict  at  law  to  correct  mistakes,  though  it  may  do  so  in 
order  to  relieve  against  fraud.  Then,  as  by  the  Statute 
awards  are  put  upon  the  same  footing  as  verdicts,  it  follows 
that  courts  of  equity  can  relieve  againat  them  to  the  like 
extent  only.  The  provision  of  our  Statute  making  awards 
in  suits  pending  available  as  a  verdict  and  conclusive,  if 
approved  by  the  Court  to  which  they  are  returned,  places 
them  upon  a  diflferent  footing  from  awards  under  the  English 
Statute  of  9  and  10  William  III. 

8.  But  even  if  this  Court  has  jurisdiction  over  awards 
made  under  the  Statute,  the  present  is  not  a  proper  case  for 
its  interference.     The  ground  alleged  by  the  bill  is  not 


Digitized  by 


Google 


Bbbson,  Adm'r,,  v.  Elliott,  Ex'r.  876 


Opinion. 


sufficient.  To  impeach  an  award,  whether  at  law  or  in 
equity,  there  must  appear  to  have  been  fraud,  misbehavior 
of  the  referees,  or  palpable  and  gross  mistake, — such  as 
this  case  does  not  show.  Neither  the  courts  of  law  nor 
of  equity  will  interfere  to  re-examine,  upon  the  merits,  a 
case  which  lias  been  investigated  by  referees,  nor  to  correct 
mistakes  of  fact.  1  Ves.  Jr.  865  :  2  Ves.  Jr.  15.  In  2 
Bam.  ^  Aid.  691,  the  Court  refused  to  set  aside  an  award 
impeached  on  the  ground  that  the  arbitrators  had  allowed 
interest,  contrary  to  the  general  practice  of  the  courts, 
holding  such  allowance  to  be  within  the  discretion  of  arbi- 
trators. 

A  further  objection  to  equitable  interference  in  this  case, 
even  conceding  the  jurisdiction,  arises  out  of  the  acquies- 
cence or  laches  of  the  complainants.  The  award  was  made 
in  1814,  and  then  approved  by  the  Court  of  Common  Pleas, 
without  objection.  The  complainants  proceeded  to  make 
payments  under  the  judgment,  from  time  to  time,  up  to 
1820.  And  not  until  after  the  widow's  executor  sought 
to  collect  the  balance  due  upon  the  judgment,  as  late  as 
1828,  when  this  bill  was  filed,  after  a  delay  of  fourteen 
years,  did  the  complainants  attempt  to  impeach  the  judg- 
ment. In  this  view  the  equity  of  the  case  is  strongly 
against  them. 

Johns,  Sr  ,  Chancellor. — The  questions  which  the 
argument  and  the  nature  of  the  caae  present  arie, 

1. — Did  the  arbitrators  commit  any  mistakes,  which 
invalidate  the  award  ? 

2. — Supposing  this  Court  has  jurisdiction,  is  this  a  case 
in  which  the  power  of  the  Court  ought  to  be  exercised  to 
set  aside  the  award  and  stay  the  proceedings  at  law  ? 

8. — Has  this  Court  jurisdiction  ? 

1.  The  first  question  is,  did  the  arbitrators  commit  any 
mistake  ? 
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It  is  contended  that  two  mistakes  in  law  have  been  com- 
mitted, and  that  against  these  the  Court  should  grant  re- 
lief. 

With  respect  to  one  of  these,  it  is  said  that  the  right  or 
interest  in  two  rooms  in  a  house,  together  with  certain 
privileges,  which  by  the  will  of  Thomas  Beeson,  the  elder, 
were  devised  to  Rebecca  Beeson  for  life,  passed  only  a 
right  to  use  and  occupy  the  rooms  herself y  which  right  was  not 
transferable,  and  that  she  could  not  sell  or  rent  it  to 
another ;  that  as  she  removed  from  the  house  in  May, 
1792,  and  Thomas  Beeson,  Jr.,  and  his  brother  possessed 
it  until  March,  1799,  without  any  agreement,  arrange- 
ment or  understanding  whatever  between  them  and 
Rebecca  Beeson,  she  was  not  entitled  to  any  compensation 
for  the  use  or  occupation  thereof ;  and  that  the  arbitra- 
tors, in  charging  the  executors  of  Thomas  Beeson,  Jr., 
with  a  moiety  of  £40  per  annum  for  the  use  of  her  part  of 
the  house  during  the  term  of  seven  years,  were  mistaken 
as  to  the  law ;  and  that,  in  this  respect,  the  award  is 
invalid. 

This  was  a  reference  of  "aH  matters  in  variance  between  the 
parties."  Whether  Thomas  Beeson,  Jr.,  objected  to  paying 
any  sum  for  the  occupation  of  Rebecca  Beeson's  part  of 
the  house  during  the  seven  years,  or  to  the  amount  to  be 
paid,  and  whether  this  was  a  question  decided  by  the  ar- 
bitrators, does  not  appear.  If  the  right  to  have  any  com- 
pensation for  the  use  of  the  two  rooms  was  not  a  matter 
in  controversy,  then  the  arbitrators  would  not,  and  the 
presumption  is  they  did  not,  decide  the  question  of  law ; 
nor  does  it  appear  that  thero  was  any  controversy  as  to 
the  amount.  But,  if  the  arbitrators  did  decide  that 
,  Rebecca  had  a  riglit  to  some  compensation  for  permitting 
her  sons  to  have  the  use  of  her  part  of  the  house  for 
seven  years,  without  any  express  contract,  they  did  not 
mistake  the  law  ;  for  the  law  would  imply  a  contract,  if 
they  occupied  and  used  the  house  with  her  permission. 
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Opinion  : — as  to  interest  on  annuity. 


I  am  of  opinion,  that  a  larger  interest  in  the  house  passed 
by  the  will  than  the  complainants'  counsel  allow.  The 
extent  of  that  interest  it  is  not  material  for  me  to  decide. 
With  respect,  then,  to  the  charge  for  rent  of  a  part  of  the 
house  and  the  privileges,  no  mistake  appears  to  have  been 
committed  by  the  arbitrators. 

The  other  alleged  mistake  in  law  is,  that  the  arbitrators 
allowed  Rebecca  Beeson  interest  on  the  moiety  of  the  an- 
nuity of  £40,  payable  by  Thomas  Beeson,  Jr.,  up  to  March 
25th,  1814,  to  which  by  law  she  was  not  entitled. 

It  does  not  appear  whether  this  was  a  matter  in  contro- 
versy submitted  to  the  arbitrators.  It  may  be  the  contro- 
versy included  only  the  balance  due  on  the  account,  the 
amount  of  payment*?  and  the  sum  to  be  allowed  for  the 
occupation  of  the  rooms  in  the  house.  If  so,  then  there 
was  no  mistake. 

Again,  what  evidence  was  before  the  arbitrators  as  to 
interest  does  not  appear.  Suppose  there  had  been  an 
agreement,  in  consideration  of  forbearance,  to  pay  inter- 
est, then  it  would  be  no  mistake  to  allow  it. 

But  further,  conceding  that  the  question  of  interest  was 
a  matter  in  controversy,  and  was  decided  by  the  arbitrators, 
and  that  there  was  no  agreement  for  it,  still  was  such  de- 
cision against  law  ? 

This  is  a  question  not  settled  by  Delaware  decisions. 
The  English  authorities  are  not  easy  .  to  be  reconciled. 
It  seems  to  be  laid  down  in  them,  as  a  general  rule,  that  the 
arrears  of  an  annuity  do  not  carry  interest,  unless  there 
be  a  contract  for  the  payment  of  it.  The  modern  cases 
establish  this  principle,  as  a  general  rule.  2  Ves,  Jr.  163 : 
4  Bro.  Ch.  Rep.  320  :  3  Bro.  Ch.  Hep.  489,  492.  But  the 
cases  cited  show  exceptions  to  the  general  rule,  and  that  in 
particular  instances  the  allowance  of  interest  is  discretion- 
ary. 2  Atk.  211  :  1  P.  Wms.  541.  As,  where  the  annuity 
is  charged  on  real  estate,  and  is  for  maintenance.  3  Atk. 
48 
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679  :  1  P.  Wms.  541.  So,  where  arrears  have  accuma- 
lated, — on  the  principle  of  wrongfully  witholding  the 
money  interest  has  been  allowed.     2  P.  Wrns.  163. 

It  is  my  opinion  that  the  allowance  of  interest  is  dis- 
cretionary ;  and  that  every  case  of  an  annuity,  in  which  the 
question  of  interest  arises,  must  be  decided  by  its  own  cir- 
cumstances, according  to  equity. 

In  this  case  the  will  shows  that  Thomas  fieeson,  the 
elder,  was  the  owner  of  a  considerable  estate ;  that  he  left 
several  children,  to  whom  much  of  his  estate  was  devised, 
besides  the  land  devised  to  his  sons,  Jonathan  and  Thomas; 
that  he  charged  those  lands  with  the  payment  of  £40 
per  year  to  his  widow,  payable  quarterly,  in  lieu  of 
dower;  and  that  the  testator  made  no  other  provision 
for  the  maintenance  of  his  widow,  except  the  use  of 
two  rooms  in  a  house,  together  with  certain  privileges, 
and  her  choice  of  part  of  the  personal  estate,  to  the 
value  of  £50.  This  then  is  the  case  of  an  annuity  for 
maintenance,  charged  on  land,  the  profits  of  which  the 
person  bound  to  pay  takes ;  and  the  quarterly  payment  of 
the  annuity  is  necessary  for  the  support  of  the  annuitant. 
The  non-payment  quarterly  is  a  wrongful  withholding  of 
the  only  means  of  her  support;  and  the  enjoyment  of 
the  profits  of  the  land  creates  an  obligation,  both  at  law 
and  in  equity,  for  the  allowance  of  interest. 

I  am,  therefore,  of  opinion  that  if  the  arbitrators  in 
this  case  did  decide  the  question  of  interest  and  allow  it, 
they  did  ilot  commit  a  mistake  nor  decide  against  law. 

Here  I  might  stop  and  make  the  decree.  But  the  im- 
portance of  the  other  two  questions  raised  in  the  case 
induces  me  to  proceed,  and  to  express  my  opinion  upon 
them.  Besides,  some  of  the  counsel  may  not  be  con- 
vinced of  the  correctness  of  my  opinion  on  the  question 
as  to  mistake,  who  would  be  satisfied  that  on  other  prin- 
ciples the  suit  ought  to  be  dismissed. 
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Opinion :— rule  as  to  setting  aside  awards  in  equity. 


2.  The  next  question  is  V(rhether,assumiQg  that  the  Court 
has  jurisdiction,  this  is  a  proper  case  in  which  to  set  aside 
the  award  and  stay  proceedings  at  law  ? 

The  argument  of  the  complainant's  counsel  assumes  the 
broad  ground  that  mistakes  are  sufficient  to  invalidate 
awards,  with  some  special  qualification.  They  cite  1 
Madd.  Ch,  Pr.  78-9 :  1  Ves.  Jr.  364:  2  Ves.  Jr.  450:  14 
Ves.  Jr.  264.  They  take  a  distinction  between  a  gen- 
eral and  a  special  reference,  contending  that  in  the  former 
the  Court  will  correct  errors  in  law,  though  not  in  the 
latter.  ^  3  East,  18:  13  East,  856:  6  Ves.  Jr,  282:  9  Ves. 
Jr.  364.  They  also  take  a  like  distinction  between  refer- 
ences to  non-professional  and  to  professional  men. 

The  defendant's  counsel  deny  the  broad  ground  as- 
sumed for  the  correction  of  awards  generally,  in  equity. 
While  they  admit  that  'courts  of  equity  do  exercise  the 
power  of  correcting  mistakes  in  law  committed  by  arbi- 
trators, they  insist  that  its  interference  must  be  only  for  a 
plai7ij  palpable  or  gross  mistake,  as  is  the  rule  at  common 
law;  that  in  this  respect,  equity  follows  the  law;  and 
that  at  law  the  merits  of  an  award  cannot  be  inquired 
into,  but  it  can  be  impeached  only  for  fraud,  misbehavior, 
corruption,  or  for  such  mistakes  in  law  as  are  called  plain, 
palpable  or  gross  mistakes.  To  show  that  equity  will  not, 
in  England,  exercise  its  power,  in  all  cases,  to  set  aside  an 
award  made  against  law  or  fact,  there  was  cited  6  Ves  Jr. 
281 :  also,  1  Ves.  Jr.  365. 

The  defendant's  counsel  further  insisted  upon  several 
special  grounds  of  objection  against  a  decree  for  relief  in 
this  case.     These  are, 

1.  That,  with  respect  to  the  allowance  of  interest  on  the 
annuity, it  has  been  held  that,  on  a  question  of  interest,  the 
courts  do  not  interfere  with  the  discretion  of  arbitrators. 
2  Bam.  ^  Aid.  691 :  1  Taunt  151. 

2.  That  our  Statute  makes  awards  under  references  in 
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Opinion  : — onr  system  of  awards  different  from  the  English. 

court  available  as  verdicts ;  and  that  a  verdict  can  be  set 
aside  only  in  the  court  where  it  is  found.  That  in  this 
State  verdicts  and  awards  stand  on  the  same  footing,though 
it  is  otherwise  in  England.     Dig,  Del.  Laws,  112. 

3.  That  the  acquiescence  of  Thomas  Bee8on,Jr.,by  omit- 
ting to  object  at  law  to  the  award,  was  of  the  like  effect  as 
is  neglect  to  move  for  a  new  trial  after  a  verdict,  in  which 
case  equity  will  not  relieve.     1  Sch.  ^  Lef.  201. 

4.  That  equity  will  not  interfere  where,  as  here,  there 
was  a  complete  remedy  at  law.  1  Sch.  ^  Lef.  201 ;  1  Madd, 
Gh.  Pr.  Ill :  9  Ves,  Jr.  67. 

5.  That  objections  to  an  award  must  be  made  in  the. 
court  to  which  the  award  is  returned.     1  Bac.  Abr.  239. 
1  Mad,  Gh.  Pr.  79. 

Besides  the  cases  cited  by  counsel  many  other  English 
authorities  have  been  examined  by  the  Court.  It  is  cer- 
tain that  the  law  of  awards,  in  England,  has  undergone 
much  change  since  the  4th  of  July,  1776.  Many  of  the 
modern  cases  are  contradictory,  and  introduce  new  princi- 
ples. They  cannot,  however,  be  held  applicable  to  the 
two  species  of  awards  created  by  our  laws,  and  which  were 
unknown  in  English  jurisprudence.  Our  system  of  rules 
for  regulating  awards  differs  from  the  English,  particu- 
larly in  reference  to  awards  made  under  the  act  of  18  Geo. 
n,  (Dig.  Del.  Laws,  112,)  and  the  other  species  of  awards 
returned  into  court  in  amicable  actions.  The  latter  origi- 
nated, either  in  a  liberal  construction  of  the  statute  of  18 
Geo.  n.  er  in  usage,  which  may  be  considered  as  part  of 
the  common  law  of  Delaware.  I  do  not  know  that  the 
statute  of  William  III,  creating  a  new  species  of  awards 
in  England,  was  extended  here  by  practice.  My  impres- 
sion is  that  the  statute  of  18  Geo.  11,  was  designed  as  a  sub- 
stitute, so  modified  as  to  suit  the  convenience  of  our 
people. 

It  seems  to  me  sufficient,  in  deciding  upon  this  as  the 
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case  of  an  award  and  judgment  in  an  amicable  action 
entered  in  one  of  our  courjts,  of  common  law,  to  refer  to 
our  own  Statute  relative  to  this  species  of  awards,  and  to 
the  construction  which  has  been  given  to  it  by  the 
decisions  of  our  courts.  This  I  have  endeavored  to  do, 
having  collected  together  from  memory,  and  from  notes  of 
cases  taken  by  myself  for  a  long  series  of  years,the  decisions 
of  our  courts  in  controversies  respecting  the  validity  of 
awards.*  The  rule  established  by  them,  as  to  the  correction 
of  mistakes  of  law  by  arbitrators  is,  that  for  a  plain^  palpa- 
ble and  gross  mistake  there  is  a  remedy,  at  law  or  in  equity, 
according  to  the  circumstances  of  the  case  and  the  nature 
of  the  reference.  But  what  is  s^ plain,  palpable  and  gross 
mistake  is  not  clearly  defined.     However,  in  applying  the 

*  The  Chancellor  here  cited  from  his  notes  the  following  as  the  course 
of  decisions  in  Delaware,  touching  the  powers  of  the  Courts  over  awards. 
Chandler  vs.  Springer's  Exr's  i—Common  PUas^  Feb.  T.  1786. 

Bayard,  for  plaintiff  j  Bedford,  for  defendant. 

Action  on  the  case.     Reference,  and  award  for  £221,  14s.     Ob- 
jected to. 

'fhe  Court  decided  that  the  merits  of  an  award  could  be  inquired 
into  ;  and  it  did  inquire  generally  into  the  merits  of  this  award.  The 
grounds  taken  were  the  words  in  the  Act  of  18  Geo.  II,  '  approved 
by  the  Court,"  which  were  considered  to  import  that  the  Court  must 
inquire,  in  order  to  approve  or  disapprove  ; — also  the  words,  *'to  be 
available  as  the  verdict  of  a  jury,"  which  must  be  understood  to  im- 
port not  more  available  than  a  verdict :  and,  therefore,  that  an  award 
might  be  set  aside  on  the  same  grounds  as  a  verdict. 
MiBRs'  Ex'rs.,  vs.  Spebr's  Bx'rb  -.—Common  PUas^  1788. 

Action  of  debt.     Reference,  and  an  award. 

The  rule  was  admitted  by  counsel  as  to  an  inquiry  inte  the  merits  ; 
and  the  Court  did  inquire,  and  examined  an  arbitrator  as  a  witness. 
Price  vs.  Jekfbris: — Common  PUas,  1790. 

Amicable  action. 

The  rule  was  insisted  on  that  awards  could  only  be  set  aside  on 
the  grounds  of   misbehavior  or  corruption.     The  Court  considered 
this  to  be  an   award  within  the  Act  of  18   Geo.  II,  and   set  it  aside 
because  one  of  the  arbitrators  was  not  sworn. 
Moi\iNLEY  vs.  Reynolds  : — Supreme  Court,  1791 ;  KiUen,  C.  J. 

Bayard  and  Rexid,  for  plaintiff;  Bedford  andl/ee^yforMefendant. 


Digitized  by 


Google 


882  Bbbson,  Adm'r.,  v,  Elliott,  Ex'r. 
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rule  to  the  present  case,  there  caa  be  no  difficulty.  The 
mistakes  here  insisted  upon  are  not  plain,  but  are  doubt- 
ful ;  and  the  principal  one  relied  on  relates  to  a  question 
of  interest,  which,  it  is  considered,  rests  much  in  discretion. 
Besides,  here  is  long  acquiescence, — ^four  years  from  the 
time  of  the  award  to  the  death  of  Rebecca  Beeson, — four 
years  more  to  the  death  of  Thomas  Beeson,  Jr., — and  three 
more  before  this  suit  was  instituted  between  the  repre- 
sentatives of  the  original  parties, — an  acquiescence,  in  all, 
of  eleven  years,  wath  no  attempt  ever  made  to  object  at 
law  to  the  award.  In  such  a  case,  it  is  my  opinion  that  a 
court  of  chancery  ought  not  to  interfere,  even  if  it  has 
jurisdiction. 

8.  The  third  question  is,  whether  the  Court  has  juris- 

Reference  in  a  suit  pending. 

The  referees  were  examiued,  and  the  merits  of  the  award  inquired 
into  generally.  The  principle  decided  in  Chandler  m.  Springer^$ 
ExWm.  was  admitted,  and  the  award  was  impeached  on  the  ground 
of  its  being  against  fact  and  law. 

Gilpin  w.  Gilpin  \—Suprenu  Courts  1793  ;  Read^  C,  J. 

An  amicable  action  held  to  be  a  reference  under  the  Act  of  As- 
sembly. 

Lbwdbn  vs.  Sawyer:-  Cour*  of  Errors  and  Appeals^  Equity  sids,  1799. 

Van  DykCy  for  appellant ;  Read,  for  respondent. 

Award  in  an  amicable  action  entered  in  the  Common  Pleas. 

The  Court  of  Appeals  inquired  into  the  merits,  and  for  mistakes 
as  to  law  corrected  the  award  and  ordered  a  perpetual  injunction. 
(Johns,  C.  J.y  Jiaving  been  counsel  for  the  appellants,  did  not  sit.) 

Copes  and  Wife  vs.  Wii>on  and  Wivvi -.—Supreme  Court,  1802. 
Van  Dyke,  for  plaintiff;  Bayard,  for  defendant. 
Action  of  waste,  and  reference  entered. 

It  was  admitted  by  counsel  that  this  was  a  species  of  reference  at 
common  law,  and  it  was  so  considered  by  the  Court. 

Crain  vs.  Lowber  : — Supreme  Court,  1804  ,•  Read,  C.  J. 

Bayard  and  Hall,  for  plaintiff ;  Van  Dyke  and  Ridgety,  for  de- 
fendant. 

The  Court  refused  to  permit  an  arbitrator  to  be  a  witness  to  sup- 
porf  or  impeach  the  award,  or  to  suffer  his  declaration  to  be  proved. 
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diction.  One  of  the  counsel  for  the  defendant  considered 
that  the  defendant,  having  joined  in  a  case  stated  and 
submitted  the  controversy  to  this  Court,  had  admitted  the 
jurisdiction  and  was  thereby  precluded  from  objecting  to 
it.  The  Court  is  of  a  different  opinion.  It  has  been  said 
to  be.  the  duty  of  a  good  judge  to  amplify  his  jurisdiction ; 
but  the  Chancellor  is  of  opinion  that  it  is  for  the  good  of 
the  people  that  the  Court  of  Chancery  should  be  confined 
within  its  legitimate  limits.  If  the  jurisdiction  do  not  exist, 
consent  cannot  give  it.  In  such  case  the  proceedings  are 
void  and  a  nullity,  as  was  decided  in  Bishop  vs.  Bishop^  in 
1795,  by  the  Supreme  Court,  {Beady  C.  J.)  respecting  a 
a  case  in  the  Orphans'  Court. 
The  complainants'  counsel,  in  support  of  the  jurisdic- 

The  Conrt  also  decided  that  it  would  not  inquire  generally  into  the 
merits.  Other  witiiesses  were  examined,  and  the  award  was  attempted 
to  be  impeached  for  mistakes  of  fact  and  law.  The  Court  held  that 
no  mistakes  were  proved  and  confirmed  the  award. 

Armstroko  and  Wipe,  w,  Windsor's  Exr's.  -.^Supreme  Court,  1811. 

A  majority  of  the  Conrt  inquired  into  the  merits,  and  set  aside  an 
award  for  a  mistake  in  not  allowing  a  discount.  Johns,  C.  J,,  dis- 
senting. 

Phillips  vm,  Rbes  i^Courtof  Errors  and  ApptaU;  1811. 

Appeal  from  a  decree  of  the  Conrt  of  Chancery  dismissing  a  bill 
to  set  aside,  on  the  ground  of  mistake,  an  award  which  had  been  made 
in  an  amicable  action. 

The  decree  was  affirmed,  because  the  Court  of  Appeals  was  of 
opinion  that  no  mistake  had  been  committed.     It  was  considered  un 
necessary  to   decide  the  question  as  to  the  power  of  the  Court  to 
afford  relief. 

In  the  argument  it  was  admitted  that  for  a  gross  mistake  a  court 
of  equity  would  set  aside  an  award  ;  and  the  power  tu  inquire  as  to 
mistakes  under  some  limitations,  seemed  not  to  be  questioned. 

Pratt  and  Kintzt  m,  Bradun  and  Rbes  i—Oourt  of  Errors  and  Appeals, 
1811. 

Bayard  and  Rogers,  for  appellants ;  Van  Dyke  and  Bead,  for 
respondents. 

This  case  came  before  the  Court  npon  an  appeal  from  an  interlo- 
cutory order  of  the  Chancellor  for  an  account.    There  had  been  an 
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tion,  argued  that  a  party  must  have  the  right  to  elect 
whether  to  object  to  the  award  at  law  or  in  equity,  in 
order  to  preserve  his  right  of  review  by  an  appeal  to  the 
High  Court  of  Errors  and  Appeals.  This  argument  as- 
sumes that  a  writ  of  error  would  not  lie  to  the  judgment 
at  law  on  the  award.  That  is  a  question  not  decided, 
arising  under  the  Acts  of  13  Geo.  II,  and  the  Act  of  1811 
{Dig.  Del.  LawSy  112),  and  under  the  Act  of  1829  respect- 
ing bills  of  exception.  It  will  depend  on  the  meaning 
and  import  of  the  word  "trial"  in  the  latter  Act.  But 
suppose  it  true,  that  there  can  be  no  review  of  the  judg- 
ment at  law.  This  may  be  a  defect  in  our  constitution  or 
laws,  but  it  does  not  prove  that  the  Court  of  Chancery  has 
jurisdiction  in  such  a  case.f 

t  The  Chancellor,  in  the  margin  of  his  mannscript  opinion,  has  a  note 
that  a  writ  of  error  will  lie  to  a  judgment  at  law  on  an  award,  and  cites 
Qilpin  vs.  Qilpin  decided  in  1798.  But  from  his  memorandum  of  that 
case,  among  others  collected  on  the  general  subject  oT  the  powers  of  the 
courts  over  awards,  it  appears  to  have  been  in  the  Supreme  Court.  Per- 
haps he  intended,  in  the  marginal  note,  to  refer  to  Lewden  vs.  Sawjfer^  in 
1799,  which  was  in  the  Court  of  Appeals,  on  error  to  the  court  of  Common 
Pleas,  and  was  the  case  of  an  award.     See  arUe,  p.  882.    Note, 


award  in  an  amicable  action  and  judgment  thereon,  which  was  relied 
on  as  a  bar  to  the  right  to  an  account. 

The  Court  considered  that  the  award  was  not  conclusive.  The 
objection  to  it  was  misbehavior. 

The  Court  also  expressed  an  opinion  that  the  arbitrators  had 
committed  a  gross  mistake  ;  but  observed  that  the  Court  was  not  to  be 
understood  as  deciding  the  general  principle,  that,  in  every  case  of 
awards  ;  a  mistake  of  law  will  make  it  obligatory  on  a  court  of  equity 
to  interfere  and  set  aside  the  award.  The  Court  considered  the  exer- 
cise of  this  power  to  be  discretionary.  The  question  of  jurisdiction 
was  not  considered.  The  interlocutory  decree  was  affirmed. 
Crain's  Adm'r.  and  Douglass  m.  Lowber's  Adm'r.  i^Court  of  Errara 
and  AppecUsj  1818. 

Rodney,  for  appellant ;  HaUj  for  respondent. 

This  was  an  appeal  from  a  decree  of  the  Court  of  Chancery  set- 
ting aside  an  award  which  had  been  returned  in  an  action  referred  in 
the  Supreme  Court.  Exceptions  to  the  award  had  been  heard  in  the 
Supreme  Court,  the  award  confirmed  and  judgment  entered  upon  it. 


Digitized  by 


Google 


Bbbson,  Adm'r.,  v.  Elliott,  Ex'r.  885 


Opinion  : — question  of  jurisdiction. 


I  am  of  opinion  that  this  Court  is  without  jurisdiction 
of  the  case  before  it,  upon  two  grounds  : 
'  Ist  On  the  principle  decided  by  the  Court  of  Appeals  in 
the  case  of  Grain's  adm'r.,  and  Douglass  vs.  Lowber's  admW.^ 
decided  in  the  Court  of  Appeals  in  1818,  that  where  two 
courts  have  concurrent  jurisdiction,  the  one  which  first 
possesses  the  cause  has  the  exclusive  right  of  exercising 
jurisdiction.  This  is  the  latest  decision,  and  I  believe  the 
only  one  where  the  point  was  expressly  adjudged  on  ar- 
gument ;  and  it  being  a  decision  of  the  highest  tribunal 
is  considered  by  this  Court  a  binding  authority.^  I  have 
understood  that  the  late  Chancellor,  after  this  decision, 
dismissed  some  bills  filed  for  setting  aside  awards,  and  re- 
quired, before  he  would  entertain  such  bills,  some  special 

X  See  this  case,  anU^  p.  884.     Note. 


Rodney  relied  on  the  want  of  jurisdiction  in  the  Court  of  Chan- 
cery, insisting  on  the  principle  that  where  two  courts  have  concurrent 
jurisdiction  I  the  Court  first  possessing  the  cause  ousts  or  excludes  the 
other.  HM  answered,  that  the  Court  of  Chancery  had  exercised  the 
power. 

The  Court  unanimously  reversed  the  Chancellor's  decree.   JohiM^ 
C.  /.,  and  HaUj  Cooper  and  Warner^  Justices,  were  of  opinion  that  the 
Chancellor  had  no  jurisdiction.     Booth,  C,   /.,  did  not  express  an 
opinion  on  this  point,  but  concurred  in  the  reversal. 
Spbar  vs.  Jarbbll  :  -  Court  of  Errors  and  Appeals,  1814. 

This  was  an  appeal  from  a  decree  of  the  Chancellor  staying  pro- 
ceedings on  a  judgment  at  law  entered  upon  a  bill  obligatory  which 
had  been  given  for  the  payment  of  a  sum  of  money,  according  to  such 
award  as  might  be  made  under  a  parol  submission.  The  decree  in 
effect  set  aside  the  award.  It  was  reversed  on  the  appeal,  because  the 
Court  censidered  the  award  conclusive,  inasmuch  as  it  had  not  been 
impeached  on  any  of  the  usual  grounds  of  misbehavior,  corruption  or 
of  plain  and  gross  mistake. 
Saundbbs'  Exr's.  vs.  Hauohet: --Supreme  Court,  1815. 

An  amicable  action,  referred  to  counsel  and  report  returned.   The 
Court  set  aside  the  award  for  a  mistake  of  law.     The- point  seems  to 
have  been  submitted  by  consent  of  counsel. 
Clatton  vs.  Williams  : — Supreme  Court,  1815. 

There  was  a  general  judgment  against  an  administrator  on  a 
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ground,  such  as  accident, or  other  reason  for  the  omission 
of  the  partj  to  avail  himself  of  his  remedy  at  law. 

2d.  The  other  ground  is  that  Thomas  Beeson,  Jr.,  had  a 
sufficient  remedy  at  law.  By  the  20th  Sec.  of  an  Act  of 
Assembly,  passed  between  1726  and  1786,  limiting  the 
powers  of  the  courts  of  equity  within  this  State,  the  jur- 
isdiction of  the  present  case,  (there  being  a  sufficient  rem- 
edy at  law)  is  ousted.  What  is  the  meaning  of  the  word 
"sufficient"  m  the  above  Act  is  a  question  which  has  oc- 
casioned sotne  uncertainty  as  to  the  dividing  line  between 
the  common  law  and  equity  jurisdictions.  In  Polk  vs.  The 
Farmers'  and  Mechanics^  Banky  in  the  Court  of  Appeals, 
June  T.,  1822,  this  point  was  made  and  much  argued. 
There  was  no  direct  decision  by  the  Court,  but  its  opinion 

report,  and  this  was  an  action  of  debt  on  the  judgment.  Parol  testi- 
mony was  offered  to  prove  a  want  of  assets,  and  was  rejected  by  a 
majority  of  the  Court.     Johns^  C,  /.,  contra. 

HUDSOK,  ET  AI..,  M.  McDoNOUGH  (▲  GUARDIAN),  KT  AL.  : — SupTCme    Court, 

1816. 

McLean  and  Bead,  for  plaintiff;   Van  Dyke  for  defendants. 

kn  amicable  action  to  settle  the  lines  of  certain  land,  and  report 
returned. 

The  award  was  objected  to.  Ist,  for  a  mistake.  2nd,  that  a  guar- 
dian could  not  bind  his  ward  by  su«h  an  action.  An  arbitrator  (not 
objected  to)  was  offered  as  a  witness. 

The  Chief  Justice  asked  if  the  Court  were  to  re^ry  the  merits. 
The  plaintiffs'  counsel  answered  in  the  negative,  llie  defendants* 
counsel  said,  the  evidence  was  offered  only  to  prove  the  nature  cf  ike 
cast.  Read  objected  to  a  general  inquiry.  This  was  an  inquiry  into 
the  merits.  The  Court  directed  the  counsel  first  to  discuss  the  ques- 
tion, whether  the  minor  would  be  bound  by  this  reference  on  the  part 
of  his  guardian.  This  question  being  argued,  the  Court  decided  it  in 
the  negative  and  set  aside  the  award. 

Wiltbank's  Bxr's  t)#.  T.  &  P.  Maull  : — Supreme  Court,  1826. 
Robinson,  fer  plaintiffs ;   WeUs,  for  defendants. 
Reference  in  an  action  pending,  and  award  returned. 
By  consent,  witnesses  were  examined  as  to  the  merits.     WdU 
contended  that  the  referees  had  not  sufficient  evidence,  and  that  awards 
were  only  as  available  as  verdicts.    Robinson  replied  that  a  Terdiet 
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was  that  the  Court  of  Chancery  must  be  kept  within  the 
limits  of  its  jurisdiction. 

The  present  is  a  plain  case,  in  which  there  can  be  no 
doubt  as  to  the  sufficiency  of  the  remedy  at  law. 

With  such  views  of  the  questions  arising  in  the  case, 
the  bill  must  be  dismissed. 

This  decree  was,  on  appeal,  affirmed  by  the  High  Court 
of  Errors  and  Appeals,  at  the  June  Term,  1881.  See  1 
Harrington's  Rep,  894.  7i. 

would  not  be  set  aside  on  such  ground.  The  Conrt  held  that  no  plain 
mistake  was  proved  and  that  the  decision  of  the  referees  ought  to  bind 
the  pttrties.    Award  confirmed. 

Silvers  ayd  Wipe  oa.  Ford's  Admr's  :— Supreme  Court j  1827. 

Johns,  for  plaintiffs  ;  Re€tdt  for  defendants. 

In  an  amicable  action,  on  report  returned,  the  Court  decided  that 
the  principles  on  which  the  award  was  made  could  not  be  inquired  into  ; 
for  this  would  be  to  re-try  the  merits, 

SPRrANCE  w.  Poovt: — Supreme  Courty  1829. 

Booihj  for  plaintiff;  Blacky  for  defendant. 
Reference  in  an  action  pending,  and  award  returned. 

Booth  offered  a  referee  as  a  witness,  and  proposed  to  inquire  into 
the  merits.  Black  objected  to  the  competency  of  the  witness.  Booth 
insisted  that  the  witness  was  competent  for  some  purposes.  The 
Court  decided  that  a  referee  was  not  a  competent  witness  for  the  pur 
pose  of  inquiring  into  the  merits  of  the  award  or  to  impeach  it  for 
misbehavior  or  corruption.      Award  confirmed. 


Digitized  by 


Google 


S88        RoBBRTS,  Adm'r.,  et  al.,  v.  Broom,  bt  al. 

Statement  of  the  case. 


Thomas  Roberts,  adm'r.  of  Lavinia  Roberts,  dec'd, 
Rachel  B.  Lyon,  William  Lyon,  George  A.  Lyon, 
John  Lyon  and  Jacob  B.  Lyon,  infant,  by  his  next  friend, 
William  Lyon, 

vs, 

James  Broom,  John  Lowber,  assignee  in  trust,  et  al. 

New  CaHU,  July  T.  1881. 

An  executor  and  trustee  under  a  will,  having  in  his  hands  funds  bequeathed 
to  legatees  on  certain  trusts,  purchased  real  estate.  Subsequently  to 
the  purchase,  sundry  judgments  were  recovered  against  the  trustee, 
which  became  liens  upon  the  real  estate  so  purchased.  The  trustee 
afterwards  becoming  insolvent,  some  of  the  legatees,  whose  legacies 
remained  unpaid,iiled  a  bill  in  equity,  alleging  that  the  real  estate  had 
been  purchased  with  the  trust  funds,  and  claiming  that  a  trust  resulted 
to  the  unpaid  legatees.  Held,  that  the  evidence  was  not  sufficient  to 
prove  that  the  trust  funds  were  applied  to  the  purchase.  But  keid 
alsOf  that  supposing  Che  trust  funds  were  so  applied,  and  that  a  trust 
resulted  therefrom,  as  between  the  legatees  and  the  trustee  and  his 
assigns,  yet  that  such  trust  could  not  avail  against  the  legal  rights  of 
the  judgment  creditors. 

Bill  in  Equity  to  enforce  a  trust  op  real  estate. — 
Jacob  Broom,  deceased,  being  in  his  lifetime  seised  of 
real  and  personal  estate,  by  his  will  dated  April  10th,  IHIO, 
directed  that  the  residue  of  his  real  estate  should  be  sold, 
and  the  proceeds  thereof,  together  with  the  unappropri- 
ated balance  of  his  personal  estate,  be  disposed  of  as  fol- 
lows, viz :  $10,000  to  be  kept  invested  during  the  lifetime 
of  his  widow,  for  her  benefit,  and  the  residue  of  the  fund 
to  be  distributed  equally  to  and  among  the  testator's 
children  and  two  grandchildren,  viz :  one  seventh  each  to 
James  M.  Broom,  Ann  Littler,  Hetty  W.  Lyon,  Sarah 
Roberts,  Lavinia  Broom  and  Jacob  P.  Broom,  and  one 
seventh  to  the   two  grand   children,  John   and  Rachel 
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Roberts.  The  shares  of  James  M.  Broom  and  Ann  Littler 
were  bequeathed  to  them  absolutely,  but  the  other  shares 
were  all  to  be  invested,  and  held  upon  certain  trusts  for 
the  benefit  of  the  several  legatees.  The  testator  further 
provided  that,  at  the  decease  of  his  widow,  a  dwelling 
house,  which  he  had  devised  to  her  for  her  lifetime,  should 
also  be  sold,  and  that  the  proceeds  thereof,  together  with 
the  capital  of  $10,000  before  directed  to  be  invested  for 
her  benefit,  should  be  disposed  of  in  like  manner  as  before 
provided  touching  the  residue  of  the  fund  first  directed  to 
be  raised.  James  M.  Broom  was  appointed  the  executor 
and  trustee.  After  the  death  of  the  testator,  April  26th, 
1810,  James  M.  Broom,  the  executor  and  trustee,  took 
letters  testamentary  and  possessed  himself  of  the  estate. 
He  passed  sundry  testamentary  accounts,  the  last  of  which 
was  on  the  7th  of  May,  1816,  and  showed  a  balance  in  his 
hands  of  $52,925.48,  applicable  to  the  trusts  of  the  will. 
Broom,  while  executor  and  trustee,  purchased  a  consider- 
able body  of  real  estate,  taking  the  deeds  in  his  own  name, 
without  mention  of  any  trust.  About  the  year  1826,Broom, 
becoming  embarrassed  in  his  circumstances  and  indebted  in 
sundry  judgments  of  large  amount,  which  were  liens 
upon  the  real  estate,  executed  an*  assignment  of  the 
real  estate,  bearing  date  May  31st,  1826,  to  John 
Lowber,  in  trust  to  convert  the  same  into  money 
and  apply  the  proceeds  in  payment  of  the  unsatisfied 
legacies  bequeathed  by  Jacob  Broom,  deceased,  to 
his  children  and  grand  children,  or,  should  there  be  a  de- 
ficiency of  proceeds  to  pay  the  whole,  then  to  apply  the 
same  pro  rata. 

The  bill  was  filed  by  Thomas  Roberts  as  the  administra- 
tor of  Lavinia  Roberts,  deceased,  who  was  one  of  the 
children  of  Jacob  Broom  and  a  legatee  under  the  will,  and 
by  the  other  complainants  as  the  surviving  children  of 
Hetty  W.  Lyon,  another  of  the  said  children  and  legatees? 
who  at  her  decease  became  entitled  to  her  share  under  the 
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trusts  of  the  will.  It  was  alleged  that  the  other  legacies 
had  been  paid,  or  nearly  so ;  and,  consequently,  the  persons 
who  would  have  been  entitled  to  the  other  legacies,  suppos- 
ing them  to  be  unpaid,  were  made  parties  defendant,  togeth- 
er with  Broom,  the  executor  and  trustee, — also  Lowber,  the 
assignee  in  trust,  and  sundry  judgment  creditors  of  Broom, 
viz :  The  Bank  of  Delaware,  the  Bank  of  Wilmington  and 
Brandywine,  the  administrators  of  John  Bellah,  deceased, 
the  executorsof  Joseph  Tatnall,  deceased,  and  the  execu- 
tors of  James  Jefferis,  deceased.  The  judgments  of  these 
defendants  were  recovered  between  the  purchase  of  the 
real  estate  by  Broom  and  his  assignment  of  it. 

The  bill  charged  that  the  real  estate  purchased  by  James 
M.  Broom,  and  which  waspartof  the  property  assigned  by 
him  in  trust,  had  been  paid  for  by  Broom  out  of  the  trust 
funds  ;  that  the  assignment  so  admits,  nnd  expresses  the 
assignor's  intention  that  the  real  estate,  so  purchased  and 
paid  for  out  of  the  trust  funds,  should  be  held  as  a  security 
for  the  legatees.  The  bill  seeks  to  affect  this  real  estate 
with  a  trust  in  favor  of  the  legatees,  and  claims  that  such 
trust  has  priority  against  the  judgments  recovered  against 
Broom  before  the  execution  of  the  assignment.  The 
prayer  was  for  a  discovery,  and  that  the  real  estate  be 
charged  with  the  unpaid  legacies  of  the  complainants  in 
preference  to  the  judgments. 

A  decree  pro  confesso,  was  taken  against  James  M.  Broom, 
for  want  of  an  answer  The  real  defendants,  i.  e.  the 
creditors  of  Broom,  answered,  admitting  the  general  state 
of  facts  alleged  in  the  bill,  except  the  charge  that  Broom 
purchased  the  real  estate  with  the  funds  of  the  testator, — as 
to  which  they  put  the  complainants  upon  proof.  They  also 
insisted  upon  their  legal  rights,  as  judgment  creditors 
whose  debts  were  incurred  without  notice  of  the  equity 
now  set  up. 

Pending  these  proceedings,the  real  estate  in  controversy 
was  sold ;  part,  under  an  execution  at  law,  and  the  residue,  • 
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under  an  order  of  the  Chancellor,  by  consent ;  and  the  pro- 
ceeds, after  paying  the  execution  at  law,  were  brought  into 
this  Court  to  abide  the  decree  in  the  cause.  The  proceeds, 
not  being  sufficient  to  satisfy  both  the  legacies  and  the 
judgments,  the  question  now  raised  was  which  should  be 
first  paid. 

The  cause  was  put  at  issue,  and  came  before  the  Chan- 
cellor, at  the  July  Term,  1881,  for  a  hearing  upon  the 
bill,  answer  and  exhibits,  without  depositions. 

Black  and  Rogers^  for  the  complainants. 

This  case  presents  two  questions. 

Ist.  Was  there  a  resulting  trust  of  the  real  estate  to  the 
legatees  ? 

It  is  a  settled  principle  in  equity,  that  if  a  trust  fund 
be  applied  by  the  trustee  to  the  purchase  of  real  estate, 
and  the  title  be  taken  in  his  own  name,  the  trusts  of  the 
fund  attach  to  the  real  estate.  A  use  results,  by  operation 
of  law,  to  the  cestui  que  trust  So  rigorous  is  this  rule  that 
by  no  artifice  can  it  be  evaded,  if  the  fund  can  in  any  way 
be  traced.  Into  whatever  it  may  be  converted,  whether 
into  real  or  personal  estate,  the  cestui  que  trust  may,  at  his 
election,  look  beyond  the  personal  responsibility  of  the  trus- 
tee, and  enforce  the  trust  against  the  property  purchased. 
The  authorities  to  this  point  are  numerous  and  conclusive. 
Wilson's  B.  400-402;  1  T.  i?.  619-623;  1  Salk.  161;  5 
Ves.  Jr.  169 ;  10  Johns.  E.6S;  3  Johns.  R.  216 ;  1  Johns. 
Cos.  205;  Ambler,  409;  3  Binn.  R.  802.  Such  a  trust 
need  not  be  evidenced  by  writing.  It  results  from  the 
fact  that  the  trust  fund  was  used  in  the  purchase,  and  that 
fact  may  be  proved  by  any  species  of  evidence, — ^by  parol 
as  well  as  written.  Ambler ^  409  :  2  Bro.  Ch.  Rep.  290 ;  1 
DaU.  R.  193 ;  2  Washingtm's  Rep.  441-445.  The  Court 
will,  of  course,  exercise  caution  and  require  satisfactory 
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proof,  8  M.  ^  S.  574 ;  but  the  proof  of  such  a  trust  is 
held  to  be  abundant,  if  either  (1st.)  the  trustee  admits  in 
his  answer  that  he  used  the  trust  fund  in  the  purchase; 
or,  (2d.)  if  otherwise  it  is  admitted  under  the  hand  of  the 
trustee.  How  i6  the  use  of  the  trust  fund  for  the  purchase 
of  this  real  estate  established  in  the  present  case?  We 
say,  first,  by  fair  presumption.  The  trustee  had  in  his 
possession  at  the  time  a  Jarge  trust  fund,  some  $X5,000.00, 
of  which  he  was  entitled  to  only  one  seventh.  No  other 
means  of  purchase  are  shown.  It  is  presumable  that  he 
purchased  with  this  fund.  But  the  case  presents  specific 
proof  of  the  use  of  the  trust  funds;  Ist,  as  to  Broom,  the 
trustee,  the  bill  is  taken  pro  conjesso ;  and,  so  far,  that  is  an 
admission  of  the  fact  on  the  record ;  and,  2d,  the  recital  in 
the  assignment  by  Broom  is  direct  proof.  It  is  a  declara- 
tion that  the  lands  were  purchased  with  the  trust  fund  and 
were  intended  to  be  a  security  for  the  legatees.  2  Wash- 
ington's R.  445  ;  Ambler^  413. 

2nd.  Is  the  equitable  lien  of  the  legatees  preferred  to 
the  judgment  against  Brown  ? 

Under  the  English  decisions  equitable  liens  avail  against 
all  claims  but  that  of  a  purchaser  for  a  valuable  consider- 
ation and  without  notice.  A  well  known  example  of  such 
equitable  liens  is  the  case  of  a  lien  for  unpaid  purchase 
money.  A  trust  resulting  from  the  use  of  a  trust  fund  in 
the  payment  of  purchase  money  stands  upon  as  strong  a 
ground.  Equitable  liens,  generally,  are  held  good  as 
against  mere  judicial  liens,  or  rights  arising  by  operation 
of  law  subsequently  attaching.  Hence,  they  have  been 
preferred  to  the  claims  of  assignees  or  creditors  under  as- 
signments in  bankruptcy.  Sagd.  on  Vend.  364  :  1  Madd. 
Ch.  Pr.  456.  The  same  preference  has  been  adjudged  to 
equitable  liens  as  against  judgments.  Finch^  63  :  1  P. 
Wms.  277  :  3  Ves.  Jr.  576 :  1  Paige's  Oh.  B.  125.  The 
principle  is,  that  an  assignment  in  bankruptcy,  or  a  judg- 
ment, operates  only  upon  the  interest  actually  held  by  the 
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debtor,  and  so  must  be  taken  subject  to  all  equities  which 
have  attached  to  it.  In  Delaware  the  question  is  new  ; 
but,  in  the  absence  of  judicial  decisions,  the  English  doc- 
trine must  be  taken  to  apply. 

The  case  of  a  judgment  is  distinguished  from  that  of  a 
mortgage.  A  mortgagee  is  treated  as  a  purchaser,  and  ac- 
quires by  his  mortgage,  and  by  the  advance  of  the  money 
secured  by  it,  the  superior  equity  of  a  purchaser  for  a  val- 
uable consideration.  Not  so  a  judgment  creditor.  The 
land  is  not  a  specific  security  for  the  judgment,  on  the 
faith  of  which  the  debt  is  presumed  to  have  been  con- 
tracted. The  judgment  is  but  a  general  lien,  giving  a 
right  to  enforce  its  collection  against  such  interest  as  the 
debtor  may  have  in  land,  but  raising  no  equity  in  the 
creditor  superior  to  equities  existing  in  the  land  prior  to 
the  recovery  of  the  judgment. 

If  a  use  resulted  to  the  legatees  at  the  time  of  the  pur- 
chase, they  have  done  nothing  since  to  prejudice  their 
claim.  There  have  been  no  laches  or  acquiescence.  The 
lands  were  purchased  in  1814  and  1816.  Broom  continued 
to  pay  some  of  the  legatees  until  his  failure.  There  was 
no  reason  to  complain.  With  respect  to  notice,  if  any 
notice  were  necessary,  the  creditors  must  be  presumed  to 
have  had  notice,  from  Broom's  testamentary  accounts,  that 
he  was,  at  the  time  of  the  purchase,  a  trustee  with  trust 
funds  in  his  hands. 

Wales  and  Ready  Jr.^  for  the  judgment  <;reditors. 

1.  Was  there  any  trust  of  these  lands  ? 

It  is  certain  that  there  was  no  express  trust  created  by 
the  will  or  pursuant  to  its  provisions.  The  direction  is  not 
for  an  investment  in  real  estate  to  be  held  in  trust,  but 
that  lands  of  the  testator  be  converted  into  money ;  and 
the  bequest  is  of  a  personal  fund.  The  very  evidence  re- 
lied on,  viz  :  the  recital  in  the  assignment,  negatives  a 
50 
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purchase  in  trust.  It  shows  that  Broom  purchased  the 
lauds  for  himself,  and  afterv^ards,  becoming  embarrassed, 
sought    by  the  assignment  to  subject  it  to  the  legacies. 

But,  it  is  contended  that  this  is  a  trust  resulting,  bj  oper- 
ation of  law,  from  the  fact  that  the  lands  were  purchased 
with  the  trust  fund.  We  deny  that  such  was  the  fact. 
The  evidence  relied  on  to  prove  it,  whatever  might  be  its 
force  against  Broom,  cannot  affect  these  creditors.  The 
taking  of  the  bill  pro  confesso  as  to  Broom  raises  no  admis- 
sion against  the  other  defendants.  So,  the  declaration  of 
Broom,  made  in  the  recital  of  the  assignment  after  he  had 
become  embarrasses i,  for  the  purpose  of  securing  the  leg- 
atees, is  not  admissible  to  the  prejudice  of  honest  credi- 
tors who  had  previously  recovered  judgments  against  the 
lands  assigned.  But,  assuming  the  fact  to  be  as  is  insisted 
upon,  what  does  it  amount  to  ?  only  that  Broom,  having  in 
his  hands  a  mixed  fund,  his  own  money  and  that  of  the  leg- 
atees, employs  the  whole  in  purchasing  real  estate  for  him- 
self Money  has  no  ear  mark.  The  fund  was  entire  and 
cannot  be  separated.  What  part  of  it  was  held  by  Broom 
in  trust  cannot  be  traced,  and  hence  no  use  can  result  from 
the  application  of  it.  The  doctrine  of  resulting  trusts 
does  not  apply  here,  but  only  to  the  case  of  a  person  who, 
having  received  money  from  another  to  purchase  land  for 
the  owner  of  the  fund,  buys  and  takes  thp  title  in  his  own 
name.     1  Atk.  159  :  Free,  in  Ch.  163,  168,  184. 

2.  But  supposing  there  was  a  resulting  trust,  as  between 
the  legatees  and  Broom,  does  it  follow  the  lands  against 
the  creditors  ? 

The  distinction,  in  the  English  cases,  between  judgments 
and  mortgages  does  not  obtain  in  this  country.  In  Eng- 
land, lands  cannot  be  sold  in  execution  of  a  judgment. 
Here,  a  judgment  stands  on  higher  ground.  Under  our 
law,  it  is  as  much  a  lien  on  lands  as  is  a  mortgage.  The 
latter,  though  a  conveyance  in  form,  is  in  substance  but  a 


Digitized  by 


Google 


Roberts,  Adm'r.,  et  al.,  v.  B&oom,  et  al.         895 

Opinion. 

security  for  the  debt,  binding  the  land  mortgaged.  A 
judgment  is  also  a  security  quite  as  eflFectuail.  The  only 
substantial  difference  is,  that  one  is  a  specific  lien  while 
the  other  is  a  general  lien.  Chief  Justice  Marshall,  in  7 
Wheat  R.J  46,  denies  the  distinction  here  set  up  between 
judgments  and  mortgages.  The  doctrine  which  governs 
this  case  is  that  settled  in  the  Supreme  Court,  in  Barclay 
vs,  Greenlt/j  7  Wheat.  R.  66,  that  secret  equities  or  trusts 
shall  not  avail  to  prejudice  honest  creditors  without  notice. 
In  this  country,  the  law  does  not  favor  such  claims.  They 
operate  as  a  fraud  on  creditors,  who  have  advanced  their 
money  on  the  faith  of  visible  property  in  the  debtor  and 
without  notice  of  claims  against  it.  This  general  princi- 
ple is  sufficient  to  control  the  present  case.  But  the  hard- 
ship of  this  claim  and  it^  operation  as  a  legal  fraud  on  the 
creditors  is  aggravated  by  the  special  circumstances.  The 
legatees  lie  by  and  permit  Broom  to  hold  the  property  for 
a  number  of  years,  resting  upon  the  personal  responsibil- 
ity of  the  trustee  until  he  becomes  embarrassed,  and  then 
for  the  first  time  they  seek  to  set  up  a  trust  in  the  real 
estate  against  creditors  who,  meanwhile,  without  any  no- 
tice, have  advanced  their  money  and  recovered  judgments. 
It  is  like  the  ordinary  case  of  a  person  having  an  equity 
or  lien  upon  property,  who  stands  by  silently  and  sees 
another  purchase.  He  loses  his  equity.  Ambler^  888. 
So  here,  as  between  these  creditors  and  the  legatees,  the 
equity  is  in  favor  of  the  creditors,  whatever  use  might  be 
supposed  to  have  resulted  as  against  Broom. 

Johns,  Sr.,  Chancbllor. — The  two  important  questions 
arising  are, 

Ist.  Had  the  complainants  an  equitable  lien  on  the  real 
estate  of  James  M .  Broom  ? 

2nd.  If  they  had,  is  this  equitable  lien  to  be  preferred 
to  the  legal  liens  of  the  creditors  of  James  M.  Broom  ? 
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1.  The  first  question  depends  on  facts  as  well  as  law. 
As  to  the  facts — It  is  contended  that  the  lands  of  James 
M.  Broom,  though  purchased  in  his  own  name,  were  pur- 
chased with  money  belonging  to  the  legatees  of  Jacob 
Broom,  in  the  hands  of  James  M.  Broom  their  trustee. 
The  sufficiency  of  the  proof  is  denied;  and  hence,  the 
Court  is  called  on  to  decide  important  questions  of  fact. 

The  case  must  be  considered  as  twofold ;  1st,  as  a  con- 
troversy between  the  complainants  and  James  M.  Broom, 
their  trustee,  and  his  assigns ;  and  2nd,  as  a  controversy 
between  the  complainants,  as  legatees,  and  the  judgment 
creditors  of  James  M.  Broom.  It  is  the  same  in  effect 
as  if  the  controversies  were  embraced  in  two  suits*  Proof 
which  would  be  not  only  competent  but  satisfactory  to 
establish  a  trust  as  against  James  M.  Broom,  and  his  as- 
signs, may  be  incompetent,  and  if  competent  hot  to  be 
credited  or  not  satisfactory,  when  used  to  establish  a  trust 
estate  in  the  lands  of  James  M.  Broom,  so  as  to  affect  the 
rights  of  his  judgment  creditors. 

Now, — ^without  deciding  whether  the  declarations  of 
James  M.  Broom  in  the  assignment,  or  the  facts  stated  in 
the  bill  which  are  to  be  taken  to  be  confessed  by  James 
M.  Broom,  are  competent  evidence  against  his  judgment 
creditors, — it  will  be  sufficient  to  say  that,  in  the  opinion 
of  the  Chancellor,  the  evidence  is  not  satisfactory  to  prove 
the  investment  of  the  money  of  the  legatees  in  the  lands 
purchased  by  James  M.  Broom.  There  is  no  certainty  as 
to  the  question  what  money  or  funds  were  so  invested.  The 
Chancellor  must  judge  of  the  credibility  of  the  evidence, 
as  well  as  of  its  competency;  but,  admitting  the  latter,  he 
is  not  convinced  of  the  investment  of  the  funds  of  the 
legatees.  It  is  probable  that  the  means  which  James  M. 
Broom  derived  from  his  father's  estate  enabled  him  to 
raise  money  to  make  the  purchase  of  the  lands,  but  how 
or  to  what  extent  is  not  proved.     With  respect  to  the  law 
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of  trust,  as  the  facts  are  not  proved,  it  is  unnecessary  for 
the  Court  to  express  any  opinion. 

2.  But,  suppose  a  trust  to  be  established  as  between  the 
les^atees  and  Broom,  the  decisive  question  in  this  cause 
remains;  that  is,  whether  the  equitable  lien  on  the  lands 
held  in  trust  should  be  preferred  to  the  legal  liens  of  the 
creditors  of  James  M.  Broom  ?  Must  his  judgment  credi- 
tors be  postponed,  and  the  equitable  lien  of  the  legatees 
be  first  paid  out  of  the  proceeds  of  the  sales  of  James 
M.  Broom's  lands  ? 

The  principal  ground  on  which  the  counsel  for  the  com- 
plainants rest,  for  ihe  support  of  the  affirmative  of  this 
question,  is  that  there  is  a  distinction  between  mortgages 
and  judgments.  It  is  admitted  that,  by  the  English  au- 
thorities and  under  the  laws  of  Delaware,  a  mortgage  will 
be  preferred  to  an  equitable  lien.  But  it  is  contended 
that  judgments  stand  on  a  different  ground ;  that  one  is  a 
specific  and  the  other  a  general  lien ;  that  a  mortgagee  is 
a  purchaser,  while  a  judgment  creditor  has  no  title  to  the 
land  but  only  a  right  to  sell  it ;  that  is,  to  sell  such  an 
interest  in  the  land  as  the  debtor  has,  which,  it  is  argued, 
is  an  estate  subject  to  the  equitable  lien.  It  is  said  that 
there  are  no  decisions  here,  and  that  we  must  resort  to 
English  authorities,  by  which  it  appears  such  an  equitable 
lien  will  be  preferred  to  a  judgment. 

That  there  is  some  difference  between  a  mortgage  and 
a  judgment  is  true;  but,  that  there  is  a  rule  of  law  in 
Delaware  that  a  judgment  shall  be  postponed  and  an 
equitable  lien  on  land  be  preferred,  is  not  known  to  the 
Chancellor.  For  half  a  century  he  believes  the  law  has 
been  considered  to  be  otherwise.  The  absence  of  deci- 
sions here  to  establish  such  a  rule  is  strong  negative  evi 
dence  that  no  such  rule  of  law  has  existed.  It  is  not  pre- 
tended that,  at  law,  any  such  rule  exists,  but  that  this  is  a 
principle  of  equity.  In  England,  where  lands  cannot  be 
sold  for  the  payment  of  debts,  and  the  creditor  has  no 
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legal  means  by  a  sale  of  the  land  to  make  his  debt,  such  a 
principle  of  equity  may  be  founded  on  reason  and  justice ; 
but  here,  such  a  rule  cannot  be  applied  without  violating 
one  of  the  first  principles  of  equity,, to  wit ;  that  when  two 
persons  stand  in  equal  equity,  a  Court  of  Chancery  will 
not  interfere. 

It  may  be  argued  that  the  judgment  creditor  in  Dela- 
ware has  no  legal  remedy, — that  he  can  only  sell  the  land 
subject  to  the  equitable  lien.  But  such  is  not  the  law.  In 
the  case  of  Vkkory  vs.  The  State,  in  the  Court  of  Appeals, 
at  June  Term,  1828,  the  law  as  to  the  legal  eflFect  of  a 
sheriffs  sale  on  a  junior  judgment  was  settled.  It  was 
there  decided,  that  the  sheriffs  sale  did  discharge  the  land 
from  all  prior  incumbrances  excepting  mortgages.  In  the 
earlier  case  of  LewUen  vs.  Sawyer,  the  same  principle  had 
been  recognized  in  the  Court  of  Appeals  and  similar  de- 
cisions had  been  made  in  the  Supreme  Court.  By  the  Act 
of  Assembly  {Digest  Del  Laws,  205)  the  sheriffs  sale  does 
pass  the  same  title,  that  is  to  say,  in  the  words  of  the  Act, 
"  such  estate  or  estates"  as  the  debtor  had.  The  judg- 
ment creditor,  therefore,  has  a  legal  remedy,  and  thi.'^ 
Court  will  not  interfere  to  destroy  or  defeat  it. 

There  is  another  ground  on  which  the  Court  ought  not 
to  interfere  between  the  claimants  and  James  M.  Broom's 
judgment  creditors.  If  any  equitable  lien  existed  it  was 
a  secret,  invisible  lien,  unknown  to  the  creditors  who 
trusted  James  M.  Broom  on  the  credit  of  his  visible 
property;  and,  therefore,  it  would  be  inequitable  for  this 
Court  to  aid  in  preventing  the  judgment  creditors  from 
recovering  their  debts. 

lean  perceive  no  substantial  difference  between  the  posi- 
tion of  a  bonajide  purchaser  from  James  M.  Broom,  with- 
out notice,  or  a  mortgagee,  and  that  of  the  judgment  cred- 
itors. It  is  the  policy  of  our  laws  to  protect  purchasers 
and  creditors,  without  notice,against  secret  trusts.  To  sup- 
port the  secret  equitable  lien  here  set  up  (if  one  does  exist) 


Digitized  by 


Google 


M ABBEY  V.  Thb  Fabmbrs'  Bank,  bt  al.  899 


Statement  of  the  case. 


against  judgment  creditors  would  be  to  violate  the  policy 
of  our  law,  and  would  open  a  wide  field  for  defrauding 
creditors.  I  am  of  opinion  that  the  judgment  creditors 
are  to  be  first  paid  out  of  the  sales  of  the  land,  and  that 
the  surplus  only  should  be  distributed  among  the  legatees. 

Let  a  decree  be  entered  accordingly. 


Sarah  H.  Massbt, 

vs. 

The  Farmers'  Bank  of  the  State  of  Delaware,  and 
Nicholas  G.  Williamson  and  Victor  du  Pont, 
adm'rs  of  George  R.  Masset,  dec'd,  and  Francis 
Haughbt. 

New  CatOe,   Fth,   T,  1881. 

A  debtor  in  an  execution  being  entitled  to  a  long  term  for  years  in  land, 
the  execution  was,  through  ignorance  of  the  sheriff,  levied  npon  the 
land  as  real  estate  of  the  debtor.  HM^  to  be  no  sufficient  levy  npon 
the  term  for  years. 

If  a  sheriff,  haying  levied  upon  personal  estate  of  a  deceased  debtor,  permit 
the  administrators  to  sell  the  same,  the  creditor  in  the  execution  can- 
not impeach  the  title  of  the  purchaser,  but  must  take  his  remedy 
against  the  sheriff. 

Bill  for  an  injunction. — George  R.  Massey,  deceased, 
was,  in  his  lifetime,  seised  and  possessed  of  certain  real 
and  personal  estate,  among  which  was  a  term  for  999  years 
held  by  him  in  a  house  and  seven  acres  of  land.  The 
Farmers*  Bank,  holding  a  judgment  in  the  Supreme  Court 
for    New  Castle    county    against  Massey  for  $2,528.00, 
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caused  a  writ  oi  fieri  facias  to  be  issued  and  delivered  to 
Francis  Haughey,  then  sheriiF,  to  be  executed.  The 
sheriflF returned  the  execution  as  levied  on  goods  in  the 
hands  of  the  administrators  of  Massey,  amounting  to 
$1,300.00,  and  also  on  lands,  as  per  inquisition  annexed. 
The  inquisition  included  the  house  and  seven  acres,  which 
was  described  and  levied  on  as  real  estate;  the  sheriff, 
when  making  the  levy,  being  ignorant  of  the  leasehold 
nature  of  Massey's  interest  in  this  property.  The  goods, 
after  the  levy,  remained  in  the  hands  of  the  administrators, 
who  sold  them,  under  an  agreement  with  the  sheriff,  that 
the  proceeds  should  be  applied  to  the  execution.  After- 
wards, Massey^s  personal  estate  being  insufficient  to  pay 
his  debts,  the  Orphans'  Court  made  an  order  for  the  sale 
of  his  real  estate,  including  the  house  and  seven  acres 
which  had  been  levied  on,  and  treating  it  as  real  estate. 
Under  this  order  the  house  and  lot  was  sold  to  the  com- 
plainant, Sarah  H.  Massey,  for  $1,175.00.  The  sale  was 
duly  returned,  and  being  confirmed  by  the  Court,  the 
house  and  lot  was  conveyed  by  the  administrators  to  the 
complainant.  After  these  proceedings,  a  venditioni  ex- 
ponas upon  the  judgment  of  the  Farmers'  Bank  against 
Massey  was  issued,  returnable  to  the  Dec.  T.,  1819, 
under  which  the  then  sheriff  Moody  was  proceeding  to 
sell  the  leasehold  interest  of  Massey,  treating  it  as  having 
been  sufficiently  levied  on  under  the  fieri  facias.  There- 
upon, the  complainant,  as  the  purchaser  of  that  interest 
at  the  sale  by  the  administrators,  filed  her  petition  for  an 
injunction,  which  was  ordered. 

This  bill  was  afterwards  filed,  setting  forth  the  facts  as 
above  stated,  and  alleging  as  grounds  of  equity  that  there 
had  been  no  sufficient  levy  under  the ^eri/acias  upon  the 
leasehold  interest  of  Massey  in  the  house  and  seven  acres  ; 
and  that  even  were  such  levy  sufficient  in  law  to  bind  the 
interest,  yet  that  the  sheriff  had  voluntarily  permitted  the 
administrators  to  sell  the  same,  and  had  received  part  of 
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the  proceeds  of  sale  to  be  applied  to  the  execution ;  also 
that  the  attorney  of  the  Bank  and  some  of  the  directors 
had  knowledge  of  the  order  of  sale  granted  by  the  Or- 
phans' Court  and  made  no  opposition  to  it.  The  bill, 
therefore,  insisted  that  the  complainant's  title  under  the 
sale  by  the  administrators  could  not  be  impeached  under 
the  execution. 

Pending  the  suit,  Francis  Haughey,  the  sheriflF,  by  whom 
the  execution  of  the  Bank  was  levied,  died,  and  Abraham 
Eves,  his  administrator,  was  made  a  party  defendant 

The  answer  of  Nicholas  G.  Williamson,  one  of  the  ad- 
ministrators of  Massey,  admitted  the  allegations  of  the 
bill  touching  the  proceedings  in  the  Orphans'  Court  and 
the  sale  of  the  term  for  years  under  the  order  of  that 
Court,  the  purchase  of  it  by  the  complainant,  the  payment 
of  the  purchase  money  and  the .  assignment  of  the  term 
to  her.  It  also  stated  that  Haughey,  the  sheriflF,  had  no- 
tice of  the  sale  by  the  administrators  and  assented  to  it ; 
and  that  the  sheriflThad  also  received  from  the  administra- 
tors part  of  the  proceeds  of  sale. 

The  answer  of  Abraham  Eves,  administrator  of  Haughey, 
the  late  sheriflT,  stated  that  he  had  no  knowledge  of  the 
transactions  set  forth  in  the  bill. 

The  Farmers'  Bank,  by  its  answer,  admitted  the  general 
facts  set  forth  in  the  bill  touching  the  title  of  Massey,  the 
proceedings  in  the  Orphans'  Court,  and  the  sale,  under  its 
order,  of  the  term  for  years  to  the  complainant ;  and  also 
touching  the  proceedings  under  its  execution,  so  fer  as  the 
proceedings  concerned  the  levy.  But  the  Bank  denied 
that  there  was  any  agreement  or  permission  by  Haughey, 
the  sheriflf,  that  the  administrators  should  sell  the  term,  or 
that  he  received  from  them  any  part  of  the  proceeds  of 
such  sale;  it  alleged  that  only  the  personal  goods  in- 
cluded in  the  inventory  and  appraisement  had  been  sold 
with  the  sheriflPs  permission,  and  that  the  money  received 
51 


Digitized  by 


Google 


402  Massbt  v.  The  Farmbrs'  Bank,  bt  al. 


Argament  for  complaioant. 


by  him  from  the  administrators  was  for  the  proceeds  of 
these  goods  only.  The  answer  of  the  Bank  also  denied 
that  its  officers  had  knowledge  of  the  proceedings  in  the 
Orphans'  Court,  and  alleged  that  they  neither  assented  to 
nor  opposed  the  order  for  sale. 

The  cause  was  put  at  issue  and  came  before  the  Chan- 
cellor at  the  Feb.  T.,  1831,  for  a  hearing  upon  the  bill, 
answers,  exhibits  and  depositions.  The  facts,  so  far  as 
they  are  material,  are  referred  to  in  the  opinion  of  the 
Chancellor. 

Wales^  for  the  complainant. 

There  was  no  sufficient  levy,  under  the  fieri  facias  of  the 
Bank,  upon  the  term  for  years.  The  term  is  not  embraced 
in  the  inventory  and  appraisement  of  the  goods  levied 
upon  ;  and  the  return  of  a  levy  upon  it  as  real  estate  is  of 
no  legal  effect,  the  term  being  only  a  chattel  interest. 
But,  conceding  that  there  was  a  legal  levy  upon  the  term 
for  years,  still  the  complainant  took  a  good  title  under  the 
sale  by  the  administrators.  The  sheriff,  Haughey,  could 
not  impeach  it,  because  he  had  voluntarily  permitted  the 
administrators  to  sell ;  and  he  was  upon  general  equitable 
principles  estopped  to  deny  the  title  of  a  purchaser  under 
a  sale  made  with  his  consent.  Nor  can  the  Bank  follow 
the  term  with  their  execution,  because  if,  as  is  contended, 
there  was  a  levy  upon  it,  the  levy  satisfied  the  execution 
against  all  except  the  sheriff,  and  the  Bank's  remedy  was 
against  him.  The  ignorance  of  the  sheriff  as  to  the  nature 
of  Massey's  title  to  the  house  and  lot,  and  his  consequent 
mistake  in  making  the  levy,  cannot  prejudice  the  title  of 
an  innocent  purchaser  for  value  from  the  administrators, 
such  as  this  complainant  was.  The  claim  of  the  Bank, 
under  such  circumstances,  operates  as  a  fraud  on  the  pur- 
chaser. 2  Bulst  717-750 .  8  Johns.  JR.  182 :  8  Johns.  B. 
448-452  :  1  WUsm's  R.44:  4  Hast  B.  628-686. 
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Booth  and  Rogers,  for  the  Farmers'  Bank. 

The  execution  bound  all  the  personal  estate  of  Massey ; 
and  the  levy  upon  his  interest  in  the  house  and  lot,  though 
in  form  treating  it  as  real  estate,  must  have  effect  accord- 
ing to  the  nature  of  the  property,  and  be  taken^as  a  levy 
upon  the  term  for  years.  Considering  it  a  sufficient  levj', 
then  nothing  has  occurred  to  prejudice  the  rights  of  the 
Bank.  The  equity  of  the  bill  rests  upon  an  alleged  ar- 
rangement between  the  sheriff  and  the  administrators, 
under  which  the  latter  were,  it  is  said,  permitted  to  sell 
the  term  for  years.  But  this  allegation  of  the  bill  is  denied 
by  the  answer  of  the  Bank  and  is  not  proved.  The  only 
agreement  or  arrangement  admitted  by  the  answer  was 
one  for  the  sale  by  the  administrators  of  the  personal 
chattels  included  in  the  inventory.  There  is  no  legal  fraud 
in  the  claim  of  the  Bank.  It  had  no  notice  of  the  proceed- 
ings in  the  Orphans'  Court,  and  was  not  bound  to  oppone 
them.  The  proceedings  under  the  execution  and  in  the 
Orphans'  Court  were  taken  under  a  mistake  on  the  part 
of  the  sheriff  and  of  the  administrators,  for  which  the 
Bank  is  not  responsible.  It  has  now  no  other  resource 
but  to  sell  the  term.  For  there  are  judgments,  younger 
than  that  of  the  Bank,  which  bind  the  other  real  estate  of 
Massey ;  and  the  Bank  cannot  proceed  against  that  real 
estate  without  crediting  to  its  judgment  the  value  of  the 
term  for  years.  It  must  either  sell  or  credit  the  value  of 
the  term. 

Johns,  8r.,  Chancbllor. — This  is  a  bill  for  a  perpetual 
injunctiim  to  stay  proceedings  at  law  and  to  protect  the 
title  of  a  bona  fide  purchaser  of  a  chattel  real,  to  wit,  a 
term  for  years,  purchased  at  a  public  sale  by  the  adminis- 
trator of  the  deceased  lessee.  The  protection  is  sought 
against  the  claim  of  a  judgment  and  execution  creditor, 
who  contends  that  he  has  now  the  right,  by  virtue  of  his 
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execution,  to  sell  the  same  term  for  years,  for  the  parpose 
of  satisfying  his  judgment  against  the  lessee.  The  ground 
taken  by  the  judgment  creditor  is,  that  the  levying  of  the 
execution  gave  him  a  lien  upon  the  chattel  real,  with  a 
right  to  sell  it,  which  right  has  not  been  divested  by  the 
sale  made  by  the  administrators. 

The  judgment  did  not,  of  itself,  create  a  lien.  For  this 
is  a  chattel  real ;  and,  as  to  such  interests,  a  judgment  is 
no  lien,  but  an  execution  binds  from  its  delivery  to  the 
sheriff,  provided  the  execution  is  levied  on  the  chattel 
before  the  return  day  of  the  fieri  fadaSy  and  the  sheriff 
does  no  act  whereby  the  property  is  discharged  from  this 
liability. 

1.  The  first  question  is,  was  this  chattel  real  levied  on 
by  the  sheriff?  It  does  not  appear  to  have  been  levied  on 
as  personal  estate  ;  for  it  is  not  mentioned  nor  appraised, 
as  it  ought  to  have  been.  The  general  return  on  the  writ 
"  levied  on   goods  in  the   hands  of   the  administrators 

amounting  to  $ "  cannot  be  considered  as  a  levy  on  the 

term  for  years,  without  more.  But  the  sheriff's  return  is 
not  only  of  a  levy  on  goods,  but  there  is  also  a  levy  on 
land,  as  per  inquisition  annexed.  The  inquisition  embraces 
the  house  and  seven  acres,  and  levies  upon  it  as  real  estate. 
Here  was  a  clear  mistake ;  and  a  question  arises,  what  is 
the  legal  effect  ?  The  sheriff  omits  to  levy  on  it  as  per- 
sonal estate,  and  the  property  is  levied  on  as  land.  This 
mistake  of  the  sheriff,  and  the  ignorance  of  the  creditor  in 
the  execution  as  to  the  debtor's  title  in  the  house  and  lot, 
cannot  make  this  a  levy  on  the  leasehold  estate ;  for  that 
would  make  the  sheriff's  act  operate  contrary  to  what  he 
intended.  The  sheriff  only  levied  on  the  house  and  lot  as 
land ;  and  he  could  not  have  considered  himself  responsi- 
ble for  it,  as  if  he  had  levied  on  it  as  personal  property, 
since  he  did  not  know  that  it  was  personal  property. 

2.  But  suppose  there  was  a  legal  levy  on  this  house  and 
lot  as  a  chattel,  still  there  remains  the  question,  whether 
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the  acts  of  the  sheriff  have  divested  his  right  to  sell  this 
property,  that  is,  George  R.  Massey's  interest  therein  ? 

Supposing  the  sheriff  to  have  levied  on  the  term  for 
years  as  a  chattel,  still  he  had  power  to  permit  the  admin- 
istrators to  sell  it  With  respect  to  the  goods  embraced 
in  the  inventory  and  appraisement,  it  appears  by  the  re- 
turn that  they  were,  when  levied  on,  in  the  hands  of  the 
administrators  ;  and  it  also  appears  that  after  the  levy 
the  administrators  were  permitted  to  retain  possession  of 
them  and  to  sell  them,  though  on  what  terms  they  were 
allowed  to  do  so  is  not  proved  satisfactorily.  By  this  con- 
duct the  sheriff  became  liable  to  the  execution  creditors 
for  the  value  of  the  goods.  If  the  sheriff  also  permitted 
the  administrators  to  sell  the  term  for  years,  then,  on  the 
same  principle,  he  became  liable  for  its  value  to  the  exe- 
cution creditor,  supposing  the  sheriff  to  have  made  a  legal 
levy  upon  it,  unless  he  can  be  discharged  on  the  ground  of 
mistake  caused  by  his  ignorance  of  the  nature  of  Massey's 
title  to  the  house  and  lot. 

Sarah  Massey,  the  purchaser  of  the  house  and  lot  at  a 
public  sale  made  by  the  administrators,  must  have  as  good 
a  title  to  this  term  for  years  as  any  purchaser  of  goods  had 
to  articles  purchased  at  a  sale  by  the  administrators  of 
other  parts  of  the  personal  property.  The  abandonment 
of  any  claim  by  the  sheriff,  in  the  case  of  a  public  sale,  is 
sufficient  to  protect  innocent  purchasers  who  buy  fairly 
and  pay  the  purchase  money.  The  general  power  of  ad- 
ministrators is  to  sell  all  personal  property.  If  any  per- 
son has  a  prior  right  or  lien,  and,  having  knowledge  of  a 
public  sale  of  the  property,  does  not  give  notice  of  his 
claim,  the  neglect  is  in  the  nature  of  a  fraud  on  purchasers, 
and  they  ought  to  be  protected  against  such  a  claim. 

It  is  not  a  question  whether  the  Bank  ought  to  have 
given  notice  of  their  claim  at  the  sale,  in  order  to  guard 
purchasers  against  imposition.  The  Bank  had  its  remedy 
against  the  sheriff  and  his  sureties,  if,  after  a  levy,  the 
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sheriflF  did  not  do  his  duty,  but  chose  to  permit  the  admin- 
istrators to  sell.  The  Bank,  in  such  case,  could  not  resort 
to  the  administrators,  but  the  liability  of  the  administra- 
tors was  to  the  sheriff  for  the  value  of  the  property  he 
permitted  them  to  sell,  and  the  Bank  must  resort  to  the 
sheriff.  To  the  amount  of  the  value  of  the  personal 
property  levied  on,  the  Bank,  gwoorf  the  debtor  in  the  exe- 
cution, is  satisfied.  The  debtor  is  discharged,  and  the 
sheriff  becomes  the  debtor. 

I  am,  therefore,  of  opinion  that  the  complainant's  title 
ought  to  be  protected.  Let  the  injunction  be  made  per- 
petual. 

This  decree  was  affirmed  by  the  High  Court  of  Errors 
and  Appeals,  at  the  June  Term,  1833.  See  1  Harrington^s 
Bep.  186. 


Susanna  Stillby, 

vs. 

Amor  Qrubb. 

New    CasiUy  Sept.   7*.,    1838. 

Under  an  Act  of  Assemblj  divorcing  a  wife  from  her  hnsband,  a  mmua  et 
iharoj  and  granting  to  the  wife  <mU  the  rights,  privileges  and  immunities 
of  a  feme  soUythe  wife  becomes  competent  to  execute  a  release  of 
land  charged  with  an  annuity  bequeathed  to  her,  under  the  will  of  a 
deceased  fansband,  in  lieu  of  dower. 

By  the  release  executed  to  the  purchaser  of  the  land  charged  with  the 
annuity  the  complainant  claimed  the  right  to  dower  in  the  land,  and 
released  the  same  for  a  valuable  consideration.  Held,  that  she  there- 
by precluded  herself  from  claiming,  against  the  purchaser,  the  annuity 
bequeathed  to  her  in  lieu  of  dower. 
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Bill  in  bquity  for  arrbars  op  an  annuity. — The  com- 
plainaat,  the  widow  of  Thooias  Cartmell,  deceased,  became 
entitled  ander  his  will,  in  1804,  to  an  annuity  of  |40  be 
queathed  to  her  in  lieu  of  dower,  and  charged  (in  part)  upon 
certain  real  estate  devised  by  the  testator  to  Joseph  Cart- 
mell.  The  real  estate  was  afterwards  sold  and  conveyed  to 
Parker  Askew.  The  widow  again  intermarried  with  John 
Stilley,  and  was  divorced  from  him,  a  mensa  et  thorOy  by  an 
Act  of  Assembly,  passed  Feb.,  1812.  While  so  divorced,  on 
the  18th  of  March,  1816,  the  complainant  executed  a  release 
of  the  annuity  to  Parker  Askew,  as  the  holder  of  the  real 
estate  charged  with  its  payment.  After  the  execution  of 
such  release  the  real  estate  was  conveyed  to  Amor  Grubb, 
the  present  defendant.  This  bill  was  filed  to  raise  the 
arrears  of  the  annuity  out  of  the  real  estate.  The  answer 
relied  upon  the  release  as  a  defence. 

The  cause  came  before  the  Chancellor,  at  the  Sept. 
T.,  1833,  for  a  hearing  upon  the  bill,  answer,  exhibits  and 
depositions.  The  sole  question  raised  at  the  hearing  was 
as  to  the  validity  and  eflFect  of  the  release.  A  copy  of  it 
is  not  found  among  the  papers  in  the  case. 

jR.  H.  Bayard^  for  the  complainant. 

The  release  is  not  a  sufficient  defence.  In  the  iirst  place, 
it  applies  only  to  the  widow's  dower,  and  not  to  the  annuity 
given  in  lieu  of  dower.  But,  second,  the  complainant  was 
at  the  time  difeifne  covert j  the  wife  of  John  Stilley,  and  was 
not  competent  to  execute  a  release.  The  effect  of  a  divorce 
is  not  to  dissolve  the  bond  of  matrimony  and  to  restore 
the  wife  to  the  capacities  of  a  feme  sole,  but  is  only  a  sep- 
aration from  bed  and  board,  and  leaves  her  under  the 
legal  disabilities  of  marriage.  4  Bums  Ecc.  Law,  469  : 
Co.  LUt  32, a.  33,  b. :  235,  a. :  Lewis  vs.  Lee,  lO'Mng.  Com. 
Law  Rep.  84 :  3  Bam  ^  Cress,  291 :  Litton  vs.  Litton,  1 
P.  Wms.  648  :  8  Atk.  579. 
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Wales  and  Mead^  Jr.^  for  the  defendaDt. 

The  Act  of  Assembly  divorcing  the  complainant  from 
her  husband  expressly  grants  to  her  the  rights  of  B,f erne 
sole.  This  settles  the  question  of  her  legal  capacity  to  exe- 
cute the  release.  With  respect  to  the  construction  of  the 
paper  there  can  be  no  doubt.  The  complainant  had  no 
right  of  dower  to  be  released.  She  had  made  her  election 
of  the  annuity  by  becoming  administratrix  c.  L  a.  The 
bill  itself  alleges  her  acceptance  of  the  annuity  and  the 
present  claim  stands  on  that  ground.  The  paper  executed 
to  Parker  Askew,  could,  as  a  release  of  the  land,  legally 
apply  to  nothing  but  the  annuity  Clancy  on  Mar.  Worn. 
47, 48,  486.  Reeves  m  Dom.  Bel.  145.  1  Bro.  Ch.  Bep. 
20. 

Johns,  Jb.,  Chanobllob. — The  Act  of  Assembly  divorc- 
ing the  complainant,  Susanna  Stilley,  from  her  husband, 
John  Stilley,  a  mensa  et  thorOy  also  confers  upon  her  all  the 
rights,  privileges  and  immunities  of  a  feme  sole.  This  being 
her  situation,  I  am  of  opinion  that  she  had  a  right  to  exe* 
cute  all  legal  instruments  necessary  for  the  management 
of  her  property  ;  and,  as  it  appears  from  the  release  that 
she  claimed  her  right  of  dower  in  the  land  held  by  the 
defendant,  and  for  a  valuable  consideration,  to  wit,  the 
sum  of  JlOO,  released  the  same,  by  her  so  doing  she  has  * 
precluded  herself  from  claiming,  as  against  the  purchaser, 
the  annuity  which  was  bequeathed  to  her  in  lieu  of  dower. 

The  bill  is  therefore  dismissed,  with  costs. 
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Farmbrs'  Bank  of  Dblawabb, 

vs. 

ViNCBNT  QiLPiN  and  John  F.  Gilpin,  assignees  in 
trust,  et  al. 

New  Cataey   Sept,   T.,  1883. 

The  indorser  of  a  promissory  note,  though  fixed  in  his  liability  by  protest, 
is  not  entitled,  as  a  ereditor,  to  a  share  of  the  estate  of  the  maker 
under  an  assignment  for  the  benefit  of  creditors. 

Such  an  indorser  is  entitled  only  to  be  reimbursed  payments  actually 
made  by  him. 

The  holder  of  the  note  can  claim,  under  the  equity  of  the  indorser,  out  of 
the  assigned  estate,  enly  to  the  amount  of  payments  so  made  by  the 
indorser. 

Bill  in  equity  against  trustees  under  an  ASsmNMENT 
FOR  THE  BENEFIT  OF  CREDITORS. — Joseph  Robinson,  being 
indebted  to  sundry  persons  and  unable  to  pay  his  debts, 
executed  an  assignment,  bearing  date  August  80th,  1822, 
to  the  defendants,  conveying  and  assigning  to  them,  their 
heirs  and  assigns,  all  his  estate,  real  and  personal,  in  trust 
to  convert  the  same  by  sale  into  money,  and  the  proceeds 
thereof  to  apply,  in  the  first  place,  to  the  payment  of  a  cer- 
tain preferred  debt  of  the  assignor,  specified  in  the  assign- 
ment, and  the  residue  of  such  proceeds  to  apply  pro  rata^ 
towards  the  payment  of  all  other  debts  of  the  assignor  due 
to  such  creditors  as  should  within  sixty  days  thereafter 
execute  a  release  in  full  of  their  respective  claims  against 
the  assignor.  Among  the  debts  due  and  unpaid  from  Joseph 
Robinson,  the  assignor,  at  the  date  of  the  assignment,  was 
a  promissory  note  for  $3000,  made  by  Robinson,  Aug.  28th, 
1822,  and  payable  to  the  order  of  Thomas  Bradun,  at  sixty 
days  after  date.     This  note  was  indorsed  for  Robinson's 
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accommodation,  and  wae  discounted  by  the  complidnant, 
the  Farmers'  Bank  of  Delaware.  The  note  matured  and 
was  duly  protested  for  non-payment.  The  assignees  ac 
cepted  the  trust,  and  the  creditors  of  Joseph  Bobinson, 
within  the  sixty  days,  executed  releases.  A  release  was 
executed,  within  the  sixty  days,  by  Washington  Rice, 
as  the  attorney  in  fact  of  Thomas  Bradun,  the  indorser, 
Bradun  being  then  absent  and  responsible  on  the  note  of 
Bobinson,  the  assignor.  No  release  was  executed  by  the 
Bank,  so  as  to  entitle  it  as  a  creditor  under  the  assignment 

After  the  maturity  and  protest  of  the  note,  the  Bank 
brought  an  action  at  law  against  Bradun,  as  indorser, 
and  recovered  a  judgment  for  |8548.57.  Upon  this  judg- 
ment A  fieri  facias  was  issued,  and  levied  upon  lands  of 
Bradun,  which  lands  were  afterward  sold  under  other 
executions,  and  nothing  found  applicable  to  the  judgment 
of  the  Bank.  A  fi.  fa.  attachment  was  also  issued,  under 
which  Robinson's  assignees  were  summoned  as  garnishees. 
They  appeared,  pleaded  nvUa  bonUy  issue  was  joined,  and 
finally  the  Bank,  the  plaintiff  in  the  attachment,  was  non- 
suited. A  suit  was  also  brought  by  the  Bank  against 
JosephRobinsoUjjudgmentrecovered  and  execution  issued. 
Under  the  execution,  property  of  Robinson  was  sold  to  the 
amount  of  11865.27. 

The  present  bill  is  filed  by  the  Bank,  setting  forth  the 
above  facts  and  claiming  that  Bradun,  as  the  indorser  and 
surety  of  Robinson  on  the  note,  had  an  interest  in  the 
trust  fund  entitling  him  to  a  dividend  thereof,  and  that  the 
Bank,  as  the  holder  of  the  note,  was  in  equity  entitled  to 
stand  in  the  place  of  Bradun,  and  to  receive  his  dividend. 
The  prayer  was  for  an  account  and  payment 

The  defendants  demurred  to  the  bill,  and  the  cause  was 
first  heard  by  the  late  Chancellor,  (Johns,  Sr.,)  who  over- 
ruled the  demurrer  and  directed  answers. 

Thereupon,  the  assignees  in  trust,  two  of  the  defendants, 
answered,  denying  that  Bradun  was  a  creditor  of  Rol)in- 
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SOD,  otherwise  than  as  iadorser  of  the  note,  or  that  his 
release  by  Rice,  as  attorney,  entitled  him  to  any  dividend 
oat  of  Robinson's  estate.  They  also  alleged  that  Bradun 
had  paid  no  part  of  the  said  note.  Other  defendants, 
creditors  of  Robinson,  did  not  answer,  and  against  them 
decrees  were  taken  pro  confesso. 

The  cause  was  put  at  issue  and  came  before  the  present 
Chancellor,  at  the  September  T.,  1888,  for  a  final  hear- 
ing upon  the  bill,  answers  and  exhibits. 

J.  A.  Bayardy  for  the  complainant. 

1.  Bradun,  as  an  indorser,  was  so  far  a  creditor  as  to  be 
entitled  under  the  assignment  to  prove  the  debt,  although 
it  may  be  admitted  that  he  must  have  paid  the  indorsed 
note  before  he  could  receive  a  dividend.  This  was  such  an 
equity  as  the  Bank,  standing  in  his  place,  might  enforce ; 
and  being  itself  the  creditor,  payment  of  the  debt  wa«  not 
a  pre-requisite  to  its  receiving  a  dividend.  That  the  note 
had  not  matured  before  the  assignment  makes  no  differ- 
ence. One  holding  a  debt  payable  injuturoj  or  even  a  con- 
tingent debt,  is  none  the  less  a  creditor.  This  assignment  in 
terms  extends  to  all "  claims  and  demands,'' — words  broad 
enough  to  include  indorsers ;  and  such  was  evidently  Rob- 
inson's intention.  Under  our  insolvent  law  {Dig.  Del. 
LawSy  307,)  indorsers  are  treated  as  creditors,  and  in  prac- 
tice they  are  admitted  to  prove  under  assignments.  The 
present  case  is  governed  by  the  practice  under  our  own 
insolvent  laws,  and  not  by  decisions  upon  the  bankrupt 
laws  of  England. 

2.  It  is  argued  that  we  have  an  adequate  remedy  at 
law.  Not  so,  for  the  object  we  seek,  which  is  satisfaction 
out  of  this  fund.  It  is  a  trust  fund  in  a  court  of  equity. 
By  what  common  law  process  could  we  reach  it?  Our 
only  remedy  at  law,which  was  by  suit  against  Bradun,  has 
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proved  ineffectual,  and  our  equity  is  to  proceed,  as  in  his 
right,  against  the  fund  which  is  liable  to  him.  To  reach 
the  fund  we  have  no  remedy  at  law,  but  in  equity  only. 

There  is  no  question  of  diligence  on  the  part  of  the 
Bank  against  Robinson,  in  order  to  charge  Bradnn  or  to 
entitle  the  Bank,  in  equity,  to  his  rights  under  the  assign- 
ment.    Bradun,  as  indorser,  was  on  the  note. 

WaleSj  for  the  defendants. 

Several  objections  arise  against  the  equity  of  the  com- 
plainant. 

1.  The  complainant  claims  to  stand  in  the  place  of 
Bradun,  and  to  enforce  his  right  to  a  dividend  under  the 
assignment.  But  Bradun  is  not  a  creditor.  He  is  only 
an  accommodation  indorser  of  the  assignor's  paper,  having 
paid  nothing.  Mere  liability  to  pay  the  note  does  not 
entitle  him  to  claim.  To  entitle  himself,  he  must  have 
paid  the  note.  This  is  according  to  the  settled  rule  under 
the  English  bankrupt  law.  Chitty  on  Bills.  45i)-60,  462-8* 
So  also,  it  is  held  under  the  attachment  laws  of  Pennsyl- 
vania. Wallace^ s  Cos.  115.  Sergeant  on  Attachment^  108. 
Before  payment  of  the  note,  the  Bank,  and  not  Bradun,  is 
the  creditor.  There  cannot  be  two  creditors  for  the  same 
debt.  To  admit  Bradun's  right  to  a  dividend  under  the 
assignment,  while  he  stands  only  as  an  indorser  having 
paid  nothing,  might  result  in  leaving  the  assignor  still  lia- 
ble to  the  Bank  in  a  debt  for  which  Bradun  had  received 
a  dividend,  contrary  to  equity  and  to  the  very  purpose  of 
the  assignment,  which  was  to  obtain  a  full  discharge  from 
the  assignor's  debts.  Bradun's  release  could  not  discharge 
Robinson  from  his  liability  to  the  Bank.  It  is  then  clear 
that  Bradun  could  not  himself  claim  under  the  assignment ; 
and,  therefore,  the  Bank,  in  now  seeking  to  enforce  his 
equity,  must  fail. 

2.  It  is  not  alleged  in  the  bill  that  Robinson  was  unable 
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to  pay,  and  that  all  means  to  recover  it  from  him  had  been 
exhausted.  Without  this,  the  Bank  could  have  no  remedy 
in  equity  against  an  accommodation  indorser,  and  if  with- 
out remedy  against  him,  it  could  have  no  equity  under 
him. 

3-  The  Bank  had  an  adequate  remedy  at  law,  by  action 
against  Bradun,  which  they  have  already  elected  to  pur- 
sue by  a  suit  prosecuted  to  judgment  and  an  attachment 
at  law  against  these  assignees.  They  elected  this  in  pref- 
erence to  their  remedy  under  the  assignment,  if  such  they 
had  ;  and  on  this  ground  they  have  now  no  equity. 

Johns,  Jr.,Chanobllor. — The  determination  of  this  case 
must  depend  on  the  relation  which  Bradun  as  an  indorser, 
liable  absolutely  to  pay,  sustained  to  Joseph  Robinson, 
the  maker.  The  term  creditor  has,  by  numerous  decisions 
in  cases  of  bankruptcy,  acquired  a  legal  meaning;  and,  in 
all  cases  of  that  description,  its  proper  import  is  well  under- 
stood. In  ascertaining  who  are  entitled  as  creditors  to 
prove  under  the  commission  in  bankruptcy  the  rights  of 
an  indorser,  absolutely  liable,  have  invariably  been  held  to 
depend  on  the  fact  of  payment,  unless  he  has  taken  some 
legal  evidence  of  debt,  for  which  the  liability  of  the  surety 
is  a  good  consideration.  The  fact  of  payment  is  declared 
to  be  essential,  as  well  in  a  court  of  equity  as  at  ]^w.  The 
diflference  in  the  practice  of  the  respective  courts  is  as  to 
the  time  when  it  should  be  made, — the  former  requiring  it  to 
be  prior  to  the  act  of  bankruptcy,  the  latter  considering  the 
precedent  liability  accompanied  by  subsequent  payment 
sufficient  to  entitle  the  indorser  or  surety  to  prove. 

If  the  claim  presented  by  the  complainants  in  this  suit 
comes  within  the  principles  settled  by  the  decisions  in  cases 
of  bankruptcy,  there  can  be  no  ground  on  which  it  can  be 
sustained ;  for  even  when  the  surety  has  taken  from  his 
principal  some  legal  evidence  of  debt  to  secure  himself, 
he  shall  not  be  permitted  to  receive  a  dividend  on  each 
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proof,  until  he  shall  have  discharged  the  debt  which  he  is 
under  obligation  to  pay  ;  nor  shall  his  dividend  amount  to 
more  than  his  actual  payment,  though  his  counter  security 
may  entitle  him  to  prove  a  much  greater  amount.  Ex  parte 
WUdman,  1  Atk.  110:  2  Ves.  Sr.  113.  S.  C.:  Ex  parte 
Marshall^  1  Atk.  129;  Horvis  vs.  Wiggins,  4^  T.  R.  714. 

But,  independently  of  the  decisions  referred  to  in  cases 
of  bankruptcy,  what  are  the  liabilities  and  rights  of  an 
indorser,  when  the  note  discounted  is  for  the  accommoda- 
tion of  the  maker,  and  the  indorser  simply  lends  his  name, 
and  thereby  becomes  conditionally  responsible  to  the 
holder  of  the  note  ?  By  the  act  of  indorsement  he  enables 
the  maker  to  obtain  credit  with  the  holder,  who  advances 
the  money,  and  he  incurs  a  qualified  liability.  It  is  not 
until  the  maker  fails  to  make  payment,  and  he  receives 
notice  under  the  protest,  that  bis  liability  becomes  absolute; 
nor  even  then,  although  fixed,canhe  sustain  a  claim  aganist 
the  maker,  of  such  a  nature  as  would  authorize  him  to 
institute  an  action  at  law  against  him.  Does  the  proceed- 
ing on  the  part  of  the  holder  of  the  note  to  enforce  pay- 
ment by  pursuing  his  legal  remedy  vary  the  liability  of 
the  indorser?  When  judgment  is  obtained,  it  is  but  a 
security  of  a  higher  nature,  and  does  not  discharge  the  debt 
of  the  principal ;  and  if  there  be  execution  against  the  prop- 
erty audrfiothing  obtained  under  it,  so  long  as  the  holder 
of  the  note  fails  to  obtain  payment  out  of  the  property  or 
from  the  indorser,  he  retains  the  right  of  property  in  the 
note,  and  the  indebtedness  of  the  maker  to  the  holder 
remains  undiminished  and  absolute.  The  only  right  the 
indorser  can  have  is  purely  conditional,  as  against  the 
maker.  If,  as  set  forth  in  the  bill,  his  being  a  security  or 
absolutely  liable  render  him  a  creditoVy  then  clearly  it 
must  follow  he  has  a  legal  claim  upon  the  maker,  and  such 
claim  cannot  exist  without  a  legal  remedy  ;  but  until  the 
indorser  pays  and  takes  up  the  note  he  cannot  maintain 
assumpsit  against  the  maker, — which  is  an  equitable  action. 
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and  is  founded  on  the  implied  promise  which  the  law  raises 
in  his  favor. 

This  question  may  be  considered  in  another  view,  as 
against  the  estate  of  a  deceased  person.  Under  the  cir- 
cumstances of  this  case,  could  the  indorser  claim  and  make 
probate  of  such  a  demand  as  a  debt  ?  It  does  appear  to  me 
impossible ;  for  it  cannot  be  contended  that  a  mere  liability 
to  pay  as  surety  entitles  the  party  so  liable  to  a  credit  for 
a  debt  And,  clearly,  the  relation  of  creditor  presupposes 
that  of  debtor.  The  terms  are  cor-relative.  My  opinion  in 
relation  to  this  case  is  in  accordance  with  that  delivered 
by  Washington,  J.,  in  the  case  of  Taylor  vs.  Gardiner ^  gar- 
nishee of  Lees  J  Sergeant  on  Attachment^  103.  In  that  case  there 
was  a  scire  facias  against  the  garnishee,  upon  an  attachment 
and  judgment  against  Lees.  The  question  of  law  arose 
upon  the  following  facts,  viz :  The  attachment  was  laid  on 
the  14th  of  September,  1807.  In  answer  to  the  interroga- 
tories put  to  the  defendant,  under  the  Act  of  Assembly, 
he  stated  that  on  the  19th  of  September,  1807,  he  received 
fifty  crates  of  earthen  ware  belonging  to  Lees,  which  netted 
upwards  of  |900,  but  that  Lees  was  under  acceptances  of 
certain  bills  indorsed  by  the  defendant,  which  the  defend- 
ant had  been  obliged  to  pay,  the  bills  having  been  protested 
for  non-payment.  These  bills  were  protested  in  August, 
and  were  taken  up  and  paid  by  the  defendant  in  October 
and  November,  1807.  Washington,  J.,  in  charging  the 
jury,  said,-"  this  is  a  hard  case  upon  the  defendant,  who, 
"  at  the  time  this  attachment  was  levied,  was  liable  4;o  pay 
**  these  bills  as  indorser,  to  a  much  greater  amount  than 
"  the  value  of  the  funds  of  Lees  in  his  hands  :  and  if  he  had 
"then  paid  them,  he  would  not  have  had  in  his  hands  any 
"  effects  of  Lees.  But  until  he  paid  them  he  was  not  a 
"  creditor  of  Lees  ;  and,  of  course,  the  attachment  bound 
"the  effects  of  Lees  in  his  hands  at  the  time  it  was  laid, — 
"  which  could  not  be  diminished  by  subsequent  credits  to 
"  which  he  might  be  entitled.    Now,  until  these  bills  were 
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^'paid  by  the  defendant,  he  had  no  claim  against  Lees,  and 
^^  on  the  19th  of  September,  he  had  goods  of  Lees  in  his 
"hands, — which  must  decide  the  issue  in  favor  of  the 
«  plaintiflf/' 

As  the  complainants  have  come  into  this  Court  to  obtain 
relief  by  substitution,  and  have  founded  their  claim  to  a 
dividend  under  the  assignment,  upon  the  right  of  Thomas 
Bradun,  as  a  creditor  of  Joseph  Robinson  ;  and  as  I  am 
of  opinion  that  Bradun,  as  an  indorser,  fixed  and  absolutely 
liable,  cannot,  until  payment,  have  any  claim,  or  be  con- 
sidered as  a  creditor  of  Joseph  Robinson, — therefore,  in 
every  view  which  I  have  been  able  to  take  of  this  case,  the 
complainant  must  fail.  As  the  bill  has  been  taken  pro  con- 
fesso  against  some  of  the  defendants,  who  are  jointly  in- 
terested in  this  trust  fund,  and  those  who  have  appeared 
and  answered  have  disproved  the  complainant's  case,  the 
bill  must  be  dismissed  as  to  all  the  defendants,  with  costs. 
Vide,  dasson  vs.  Morris^  on  Appeal.    10  Johns*  Rep.  624. 

This  decree  was  affirmed  by  the  Court  of  Errors  and 
Appeals,  at  the  June  Term,  1835.  See  1  Earring.  Bep. 
56L 


Robert  Houston, 

vs. 

Barelbt  Townsbnd. 

SuMsex,  T,  1888. 

Payment  of  the  whole,  or  of  a  substantial  parti  of  the  purchase  money 
is  such  a  part  performance  of  a  contract  for  the  sale  of  land  as  takes 
the  case  out  of  the  Statute  of  Frauds.  The  authorities  on  this  subject 
reviewed. 
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The  payment  mast  be  clearly  made  and  accepted  in  execution  of  the  eon- 
tract — being  referrible  to  no  other  object. 

Generally,  the  fieict  of  part  performance,— as  when  it  consists  of  some  nne* 
quivocal  acts  of  the  parties,  referrible  only  to  the  contract,  such  as  the 
taking  possession  of  the  land,  &c., — may  be  proved  by  parol.  But  the 
payment  of  m  ^ney  not  being  such  an  unequivocal  act,  the  fact  thai  it 
wupaid  in  execution  of  the  contract  must  either  be  admitted  by  the 
answer,  or,  if  denied,  must  be  proved  by  writing, — as  by  receipts  or 
letters  from  the  alleged  vendor. 

The  fiftct  of  part  performance  being  established,  parol  evidence  is  admissi- 
ble to  ascertain  the  terms  of  the  contract.  The  terms  should  be 
clearly  and  distinctly  proved  ;  but  the  mere  fact  that  they  are  contro- 
verted will  not  deter  the  Covrt  from  seeking  to  ascertain  them.  And 
if,  from  the  nature  of  the  testimony,  it  be  difficult  to  ascertain  them^ 
the  Court  may  direct  an  issue  for  that  purpose. 

The  payment  of  $1,400.00  on  account  of  purchase  money  amounting  to 
$8,760.00.  held  to  be  a  sufficient  part  performance,  and  that  the  fact 
and  object  of  the  payment  was  sufficiently  proved  by  receipts  of  the 
vendor  ;  and,  the  subject  matter  and  terms  of  the  contract  being  at* 
cerlainable  from  the  evidence,  a  specific  execution  decreed. 

Bill  in  Equity  for  a  specific  performance. — This  was 
a  bill  for  the  specific  performance  of  a  parol  contract  for 
the  sale  of  lands.  The  lands  in  controversy  consisted  of 
the  residue  of  the  real  estate  of  Thomas  Townsend,  de- 
ceased, father  of  the  defendant,  Barkley  Townsend,  which 
in  certain  proceedings  in  the  Orphans'  Court  for  Sussex 
County  for  the  assignment  of  dower  and  partition  of  the 
residue  of  the  intestate  real  estate  of  Thomas  Townsend, 
deceased,  had  been  accepted  by  Barkley  Townsend  at  the 
valuation  thereof  returned  by  the  freeholders  appointed  to 
make  the  assignment  and  partition.  The  bill  alleged  that 
prior  to  the  acceptance  of  the  lands  by  Barkley  Towns- 
end,  it  was  agreed  between  him  and  the  complainant,  that 
the  complainant  should  join  him  in  the  acceptance  of  the 
real  estate,  and  that,  to  make  such  arrangements  effectual, 
the  defendant  would,  after  acquiring  the  title  to  the  same, 
sell  and  convey  to  the  complainant  one  half  part  thereof 
upon  the  terms  following,  viz  :    that    the    complainant 
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should  pay  for  the  one  half  part  of  the  real  estate,  the  Bum 
of  $3,750.00  (wliich  was  one  half  the  appraised  value)  as 
follows  :  that  the  complainant  should  sell  and  deliver  one 
half  of  his  interest  in  the  schooner  "Tanner"  and  one 
half  of  a  scow,  as  payment  of  $626.00  ;  that  he  should 
pay  one  half  of  a  debt  due  from  the  estate  of  Thomas 
Towusend,  deceased,  to  the  Farmers'  Bank  of  the  State  of 
Delaware,  at  Georgetown,  the  said  debt  amounting  to 
$2,165.00,  and  the  half  part  thereof,  which  the  complainant 
was  to  pay  to  the  Bank,  amounting  to  $1,577.50  ;  and  the 
residue  of  the  purchase  money,  to  wit,  $1,547.00,  the  com- 
plainant was  to  pay  in  cash  upon  the  execution  of  a  deed 
by  the  defendant.  The  bill  further  alleged  a  performance 
of  the  contract  in  part,  and  a  tender  of  the  residue  ; — 
that  the  complainant  had  paid  in  cash  $1,400,  and  had 
sold  and  delivered  to  the  defendant  one  half  of  his  inter- 
est in  the  schooner  "  Tanner"  and  in  the  scow,  worth  to- 
gether $625.00,  and  which  were  accepted  by  the  defendant 
as  a  further  payment  to  that  amount,  making  in  the 
whole  the  sum  of  $2,025.00,  actually  paid  by  the  com- 
plainant in  execution  of  the  contract ;  that  the  residue  of 
the  purchase  money  of  the  half  part  of  said  real  estate,  to 
wit,  $1,725.00,  the  complainant  had  tendered  to  the  de- 
fendant, with  a  demand  for  the  execution  of  a  deed  pur- 
suant to  the  contract ;  but  that  the  defendant  had  refused 
to  accept  the  money  tendered  and  to  execute  a  deed  ; 
that  the  complainant  was  yet  ready  to  pay  the  balance  of 
$1,726.00,  and  fully  to  perform  the  contract  on  his  part. 
The  bill  also  alleged  that  the  complainant  held  receipts 
for  the  cash  payments  amounting  to  $1,400.00, — one, 
a  receipt  for  $800.00,  dated  March  15th,  1832,  and  the 
other,  a  receipt  for  $600.00,  dated  April  7th,  1832  ;  that 
these  receipts  were  signed  and  delivered  to  him  by  the 
defendant,  as  memoranda  and  notes  in  writing,  acknowl- 
edging, as  well  the  contract  for  the  sale  of  one  half  part 
of  the  real  estate,  as  the  receipt  of  the  sums  of  money 
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paid  OD  account  of  the  purchase  money.  The  bill  also 
alleged  that  the  defendant  had  admitted  to  sundry  per- 
sons, that  he  had  sold  to  the  complainant  the  one  half  part 
of  the  property  which  he  had  accepted  as  the  residue  of 
the  intestate  real  estate  of  Thomas  Towusend,  deceased. 
The  prayer  of  the  bill  was  for  a  discovery,  and  for  a  decree 
that  the  contract  should  be  specifically  performed  by  the 
defendant,  the  complainant  tendering  himself  ready  to 
perform  the  same  on  his  part ;  also,  for  an  account  of  rents 
and  profits,  Ac. 

The  defendant  pleaded  "  the  act  about  contracts  and 
assumptions,"  (  Digest  Del.  Laws^  88) ;  and  also  answered. 
The  answer  alleged  that  after  the  defendant  had  accepted 
the  lands  in  controversy,  the  complainant  applied  to  him 
for  a  purchase  of  one  moiety  thereof;  that  a  treaty  for 
such  purchase  was  entered  upon,  and  that  pending  such 
treaty  the  complainant  advanced  to  him  the  said  two 
sums  of  $800  and  $600,  which  the  defendant  accepted  in 
expectation  that  a  bargain  would  be  concluded,  .and  that 
such  advances  would  go  toward  the  purchase  money. 
Also,  the  defendant  did  agree  to  accept  the  complainant's 
interest  in  the  schooner  and  scow,  as  part  of  the  consider- 
ation, should  a  sale  be  effected.  But  the  defendant  alleged 
that  the  parties  failed  to  agree  upon  the  terms  of  the  sale 
of  said  lands,  and  that  no  contract  for  sale  was  in  fact  ever 
made  ;  that,  consequently,  the  schooner  and  scow  were  not 
transferred  to  the  defendant,  and  that  he  offered  to  repay 
the  cash  sums  advanced  by  the  complainant,  but  the  latter 
refused  to  receive  them.  The  answer  admitted  the  in- 
dorsement by  complainant  of  the  note  for  $2,155.00  to  the 
Farmers'  Bank,  but  alleged  that  the  note  had  been  wholly 
paid  by  the  defendant.  The  answer  utterly  denied  the 
making  of  the  alleged  contract,  and  the  signing  of  any 
paper  or  doing  of  any  act  intended  to  be  in  part  per- 
formance of  any  contract  whatever  for  the  sale  ot  the 
lands  in  controversy. 
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The  plea  was  set  down  for  hearing,  and  after  hearing 
was  overruled  by  the  Chaocellor,  but  with  an  order  that 
the  plea  should  stand  for  an  answer, — the  benefit  of  the 
same  be  reserved  to  the  defendant  at  the  final  hearing. 

The  case  was  put  at  issue,  and  depositions  taken ;  and 
the  cause  came  before  the  Chancellor,  at  the  September 
Term,  1833,  for  a  hearing  on  the  bill,  answer,  exhibits  and 
depositions. 

Among  the  exhibits  proved  and  read  at  the  hearing, 
were  the  two  receipts  referred  to  in  the  bill  and  answer, 
and  which  were  as  follows  : 

(1.)  "  Received,  March  10th,  1832,  of  Robert  Houston, 
eight  hundred  dollars,  which  is  in  part  pay  of  the  half  of 
the  mill  property,  Ac,  in  Middleford,  which  I  promise  to 
deed  when  called  on. 

(SlBzxed.) 

Babelbt  Townsbnd. 

(2.)  "Received,  April  17th,  1832,  of  Robert  Houston,  six 
hundred  dollars,  in  part  pay  of  the  one  half  of  the  Middle- 
ford  property,  which  I  have  sold  to  him.     $600. 

(Siffzxed,) 

Bareley  Townsbnd. 

There  were  also,  among  the  exhibits  read,  the  following 
letters  written  by  the  defendant  to  the  complainant,  viz  : 

March  3d,  1882. 
(1.)  Mr.  Robert  Houston. 

Sir  :  Mr.  Stuart  informed  me 
to-day  that  he  would  want  his  money  in  cash.  You  will 
please  to  meet  me  at  Georgetown  on  Tuesday,  and  take 
enough  money,  if  you  have  it,  to  pay  him  off,  which  will 
be  about  $800.    Don't  fail  to  go. 

(Siffned,) 

Ba&klet  Townsbnd. 
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MiDDLEFORD,  Margh  7th,  1832. 
(2.)  Mr.  R.  Houston. 

Sir  :  I  expected  to  see  you  to-day, 
but  my  horse  is  not  at  home,  and  this  will  answer  the  same. 
You  will  please  to  meet  me  at  Georgetown  to-morrow. 
I  shall  endeavor  to  have  the  business  fixed.  Don^t  fail. 
If  Joshua  EUigood  has  sent  any  papers  to  your  store  for 
me,  please  send  them  by  the  bearer. 

(Siszied,) 

B.  TOWNSBND. 

MiDDLEFORD,  APRIL  26th,  1882. 

(8.)  Mr.  R.  Houston. 

Dear  Sir:  I  am  compelled  to 
relate  a  circumstance,  which  is  very  disagreeable  to  me, 
concerning  the  property.  Our  business,  it  appears  is  put 
to  a  stop  by  one  circumstance  which  I  do  not  like  to  men- 
tion here  ;  but  will  relate  to  you  when  I  see  you.  Some 
people  have  made  themselves  very  jDusy,  and  they  knew 
too  well  when  to  stop  it.  The  amount  you  have  advanced 
me  I  will  return  soon,  it  you  wiejh  it  I  can't  take  the 
vessel  under  the  present  circumstances,  but  I  will  give 
you  my  freights,  which  is  considerable  per  year.  I  will 
endeavor  to  see  you  to-morrow. 

Very  respectfully, 

(Siarned.) 

B.  TOWNSEND. 

There  was  a  considerable  body  of  testimony  taken  under 
depositions,  mainly  intended  to  prove  certain  admissions 
on  the  part  of  the  defendant,  to  sundry  persons,  of  his 
having  contracted  to  sell  to  the  complainant  one- half  part 
of  the  property  accepted  by  the  defendant  as  the  residue 
of  the  intestate  real  estate  of  Thomas  Townsend,  deceased. 
As  the  material  parts  of  this  testimony  are  stated  in  the 
opinion  of  the  Chancellor,  it  need  not  be  here  set  forth. 
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CI  S,  Layton^  for  the  complainant. 
E.  D,  CuUeiij  for  the  defendant. 

Johns.  Jr.,  Chancellor. — The  decision  of  this  case 
appears  to  me  to  depend  on  two  questions.  Firsts  Whether 
there  has  been  a  part  performance.  Second,  If  there  has, 
then  whether  the  terms  of  the  parol  contract  as  set  forth 
in  the  bill  are  clearly  proved. 

1.  As  to.  the  first  question, — It  is  now  settled,  that 
equity  does  decide  upon  equitable  grounds,  in  contradic- 
tion to  the  positive  enactment  of  the  Statute  of  Frauds; 
and,  in  cases  of  part  performance,  will  admit  parol  testi- 
mony to  prove  the  terms  of  a  parol  contract  relative  to  land. 
Hovendenj  Tit  Spec,  Perf,  1,  2.  The  ground  of  equitable 
interposition  is  the  prevention  of  fraud.  Vide  Foxcraft 
vs.  Lister^  GoUes  Pari  Gas,  108:  Jeremy's  Eq,  487:  2 
Atk.  100:  1  Br.  Ch.  Pep.  417:  1  Swanst  181  :  7  Ves.  Jr. 
341:  8  Ves.  Jr.  39-40  and  note  :  Parkhurst  vs.  Van  Courtlandy 
14  Johns  Pep.  on  Appeal,  15.  Whether  payment  of  part  of 
the  purchase  money  is  such  a  part  performance  as  takes  the 
case  out  of  the  Statute  appears  to  bo  an  unsettled  point,  and 
the  decisions  are  contradictory.  1  Madd.  C,  P.  379:  Suxfd. 
Ven.  81  to  85.  The  early  decisions  upon  the  subject  are, 
Lord  Pengal  vs.  Ross,  2  Eq.  Ca.  Ab.  46  :  Seagood  vs.  Meale, 
Prec.  in  Ch.  560 :  Luke  vs.  Morris,  2  Ch.  Ca,  135.  These 
are  generally  cited  as  authorities  to  the  point  that  it  will 
not;  but  I  would  remark  with  respect  to  them,  that  they 
are  adverted  to  in  subsequent  decisions  as  caser  in  which 
only  a  small  sum  was  paid  as  earnest ;  and  in  3  Atk.  1 :  8 
Ves.  Jr.  37 :  4  Ves.  Jr.  720,  it  is  held  that  part  payment  of 
the  purchase  money  does  take  the  case  out  of  the  Statute, 
upon  the  principle  of  part  performance.  These  decisions 
have  been  objected  to  as  extra  judicial  by  Sugden,  and  as 
being  nothing  more  than  dicta.  He  refers  to  one  made 
by  Lord  Redesdale    as   conclusive.    1  Seh.  and  Lef.  41. 
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Upon  looking  into  this  case  it  appears  to  me,  the  contract 
was  in  writing ;  ''the  sum  paid  was  in  the  agreement  stated 
to  be  a  deposit,  and  interest  to  be  paid,  if  possession  not 
delivered ;"  and  the  plaintiff  seeking  a  specific  performance 
of  this  written  contract,  which  was  under  seal,  attempted 
to  supply  by  parol  proof  one  of  the  terms  alleged  to  have 
been  omitted.  It  is  true,  in  this  case  Lord  Redesdale 
does  take  up  the  question  whether  part  payment  is  part 
performance  ;  and,  reasoning  upon  the  case  before  him 
and  its  circumstances,  concludes  therefrom,  and  also  from 
the  peculiar  phraseology  of  the  English  Statute  of  Frauds, 
that  part  payment  of  purchase  money  does  not  take  the 
case  out  of  the  Statute  of  Frauds  ;  for  he  says,  the  great 
reason,  as  I  think,  why  part  payment  does  not  take  such 
agreements  out  of  the  Statute  is,  that  the  Statute  has  said 
that  in  another  case,  viz.  :  with  respect  to  goods,  it  shall 
operate  as  part  performance.  And  the  Courts  have,  there- 
fore, considered  this  as  excluding  agreements  for  lands ; 
because  it  is  to  be  inferred,  that  when  the  legislature  said 
it  should  bind  in  the  case  of  goods  and  were  silent  as  to 
the  case  of  lands,  they  meant  that  it  should  not  bind  in 
the  case  of  lands.  As  this  distinction  does  not  exist  in 
our  Act  of  Assembly  about  contracts  and  assumptions, 
which  is  the  Act  relied  on  by  the  defendant  in  this  case, 
it  may  be  questioned  whether  Lord  Redesdale's  opinion 
can  have  any  influence,  especially  as  his  reason  does  not 
apply. 

So  far  as  I  have  been  able  to  trace  the  question  in  the 
American  decisions  upon  the  point  of  part  payment,  they 
accord  with  the  decisions  and  dicta  of  Lord  Hardwicke  and 
Lord  Rosslyn.  In  the  case  of  Wetmore  vs.  White,  2  Gainers 
Oases  in  Error,  {New  York),  Thompson,  J.  in  delivering 
the  opinion  of  the  Court,  (p.  109)  says  expressly,  that  pay- 
ment of  the  consideration  money  had  always  been  held  as 
a  part  performance.  Judge  Reeves,  under  the  title, 
"  Powers  of  Chancery,"  in  his  Treatise  on  Domestic  Rela- 
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tions,  has,  after  stating  the  conflicting  decisions  on  this 
pointy  remarked  in  his  pecnliar  manner,  "  that  if  it  be  no 
fraud  to  receive  another's  money  on  the  footing  of  a  parol 
agreement,  and  then  to  refuse  the  fulfilment  of  the  agree- 
ment, then  the  cases  in  Free,  in  Ch.,  Eq,  Ca.  Ab.  ^Sch.  ^ 
Lefroyj  are  correct,  supposing  the  governing  principle  of 
the  interference  of  chancery  was  to  prevent  fraud  ;  but  if 
it  be  fraud  so  to  do,  then  they  are  incorrect,  and  the  cases 
in  Vem.  3  Atk.  ^  4  Yes.  Jr.  are  correct,  which  proceed  on  the 
ground  that  the  prevention  of  fraud  was  the  reason  why 
they  were  supposed  not  to  be  within  the  Statute.  Wash- 
ington, J.,  in  the  case  of  Thompson  vs.  Tod.  1  Peters.  Or* 
Ct.  Rep.  888,  says,  "  although  it  should  be  admitted  that, 
under  all  the  circumstances  of  this  case,  payment  of  a  part 
of  the  purchase  money  will  amount  to  a  part  performance, 
still  it  should  appear  beyond  all  reasonable  doubt,  that  the 
payment  was  understood  by  the  parties  to  have  been  so 
made  and  intended." 

This  opinion  of  Washington,  J.,  accords  with  the  prin- 
ciples laid  down  in  Powel  on  Cont :  and  1  Bac.  Abr.  74,  tit 
Agreement.  I  will  refer  to  what  is  said  by  Bacon  upon  the 
subject  of  part  performance,  as  it  recognises  essential  prin- 
ciples and  states  the  rule  of  evidence  with  respect  to  the 
payment  of  purchase  money.  Under  the  title  of  Agree- 
ment, (1  Vol.  73),  Bacon  says — "  There  are  several  cases 
in  which  it  has  been  held,  that  a  parol  agreement,  in  part 
executed,  shall  be  performed  in  the  whole ;  but  as  those 
cases  are  not  exactly  stated  or  well  reported,  it  will  be 
suflicient  to  mention  what  seems  to  be  the  sense  of  them, 
and  what,  with  any  justness,  can  be  collected  from  them, 
that  if  an  agreement  be  made  concerning  lands,  though 
not  in  writing,  and  the  party  by  whom  it  was  made 
receives  all  or  part  of  the  money,  equity  will  compel  a 
specific  performance  of  the  whole  agreement ;  because  this 
is  out  of  the  Statute,  which  designed  to  defeat  such  agree- 
ments only,  no  part  whereof  were  carried  into  execution, 
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and  set  up  merely  by  parol ;  for  that  was  the  occasion  of 
frands  and  perjuries,  that  persons  used  to  impose  verbal 
agreements  upon  others,  and  by  such  false  oaths  charge 
the  parties  in  equity  to  perform  such  agreements  though 
they  had  never  been  made ;  and,  therefore,  the  mere  parol 
proof  of  such  agreements  concerning  lands  cannot  be 
admitted  in  a  court  of  equity ;  but  where  the  price  is  paid, 
there  it  doth  not  stand  upon  the  parol  proof  of  the  agree- 
ment only,  but  upon  the  execution  of  part  of  the  agree- 
ment, which  is  evidence  that  the  agreement  was  really 
made ;  and,  therefore,  there  is  the  same  reason  that  the 
plaintiff  in  equity  should  have  the  land  for  his  money,  as 
it  is  that  he  should  deliver  the  goods  where  he  has  received 
the  money ;  but  the  doubt  in  these  cases  is,  what  shall  be 
a  proof  of  the  receipt  of  the  money.  Thus  far  it  seems 
certain,  that  if  the  defendant  in  his  answer  confesseth  the 
receipt  of  the  money  for  that  purpose  in  the  bill,  or  if  he 
denies  the  money,  and  it  be  proved  upon  him  by  writing, 
as  by  letter  under  his  hand,  or  oiiier  written  evidence,  he 
shall  be  obliged  specifically  to  perform  the  whole  agree- 
ment, because  he  hath  carried  part  into  execution  ;  but  if 
the  defendant  confesses  the  receipt  of  the  money,  but  says 
that  he  borrowed  it  from  the  plaintiff,  and  that  he  had  it 
not  in  execution  of  that  agreement,  there  ho  turns  the 
proof  of  the  agreement  upon  the  plaintiff,  and  then  the 
plaintiff  must  prove  the  receipt  of  the  money  by  the  de- 
fendant for  the  purpose  in  the  bill,by  some  written  agree- 
ment ;" — for  parol  evidence  as  to  the  receipt  of  the  money 
seems  to  be  as  much  excluded  by  the  Statute  as  parol  evi- 
dence relating  to  the  agreement. 

From  the  investigation  of  the  several  decisions,  I  come 
to  the  conclusion,  that  there  may  be  cases,  in  which  pay- 
ment of  the  whole,  or  part  of  the  purchase  money,  will 
amount  to  performance  of  a  parol  contract  concerning 
lands ;  and  whenever  the  non-performance  on  the  part  of 
the  vendor  after  receiving  the  purchase  money,  or  a  part 
S4 
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thereof,  would  put  the  party  into  a  situation  that  is  a  fraud 
upon  him,  unless  the  agreement  is  performed,  the  Court 
upon  the  principle  of  preventing  fraud  should  decree  a 
specific  performance ;  provided,  the  terms  of  the  agree 
ment  can  be  satisfactorily  ascertained,  that  is,  the  agree- 
ment as  set  forth  in  the  bill.  The  act  relied  on  as  part 
performance  should  be  such  em  would  not  have  been  done 
independent  of  some  contract  or  agreement  relative  to 
laud  ;  because,  as  you  are  from  the  act  performed  to  infer 
a  contract,  it  must  therefore  be  an  act  of  that  description 
which  will  not  admit  any  other  inference.  I  would  further 
remark,  that  the  act  must  to  a  certain  extent  be  a  joint 
act,  or  such  as  clearly  indicates  mutual  assent.  Thus, 
entering  into  the  possession  of  land  as  owner,  and  with  the 
consent  of  the  vendor,  has  uniformly  been  considered  and 
admitted  to  be  part  performance ;  and  being  evidence  per 
se  of  an  agreement  for  and  concerning  the  land,  the  party 
seeking  specific  performance  is  permitted,  by  parol,  to 
prove  the  terms.  This  act  of  the  vendee,  in  entering 
upon  the  land  and  taking  possession  thereof  as  owner, 
with  the  assent  of  the  vendor,  is  considered  as  in  execu- 
tion of  an  agreement,  and  therefore  a  part  performance ; 
but  acts  which  are  only  preparatory,  such  as  giving  direc- 
tions for  conveyances,  taking  a  view  of  the  estate  or  put- 
ting a  deed  into  the  hands  of  a  solicitor  to  prepare  a  con- 
veyance, are  not  considered  part  performance.  (Jerk  vs. 
Wright,  1  Atk  12  :  6  Bro.  Par.  Ca.  46  :  3  Bro.  CL  R  400 : 
1  Mad.  C.  P.  881.  So  likewise,  where  there  was  a  parol 
agreement  for  a  compromise  and  a  division  of  the  estate  by 
arbitration,,  acts  done  by  the  arbitrators  towards  the  exe- 
cution of  their  duty,  such  as  surveying,  &c.,  were  not  con- 
sidered as  acts  of  part  performance,  6  Ves,  Jr.  41.  And 
where  there  was  a  parol  agreement  for  the  purchase  of  a 
lease,  and  that  upon  the  plaintift'  procuring  a  release  of 
right  from  a  stranger,  the  defendant  would  convey,  and 
the  plaintiflf  procured  the  release  for  a  valuable  consider- 
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ation,  this  was  held  not  to  be  a  part  performance  entitling 
the  party  to  a  specific  performance.  -  Cox.  B,  271.  These 
cases,  and  particularly  the  last,  clearly  evince  the  principle, 
which  is  essential  to  constitute  an  act  a  part  performance ; 
the  thing  done  must  be,  as  before  stated,  in  execution  of 
the  contract,  and  not  as  preparatory  or  as  inducement. 
See  Gevins  vs,  Salder^  2  Dessaus.  190.  Hence  has  arisen 
the  difficulty  with  respect  to  the  payment  of  money,  not 
being  such  an  act  as  of  itself  is  conclusive ;  for  it  may 
have  been  made  for  a  purpose  different  from  that  alleged ; 
and  if  the  party  paying  can  by  parol  prove  the  fact  of  pay- 
ment and  the  object,  then  it  is  apparent  the  door  is  open 
to  perjury  and  frauds  and  the  Statute  would  be  rendered 
useless  and  its  provisions  defeated.  This  has  no  doubt 
given  rise  to  the  opinion  that  payment  of  money,  either 
in  part  by  way  of  earnest  or  in  full  for  the  purchase,  is  not 
a  part  performance.  If  the  fact  is  to  be  established  by 
parol,  then  I  should  consider  the  opinion  to  be  well 
founded ;  but  if  the  fact  of  payment  is  connected  with  the 
concurrent  act  of  the  vendor  receiving  and  appropriating 
the  money  paid  as  purchase  money ;  and  this  appears, 
either  by  the  defendant  in  his  answer  confessingthe  receipt 
of  the  money  for  that  purpose,  as  charged  in  the  bill ;  or  if 
denied,  it  be  proved  upon  him  by  writing,  as  by  letter 
under  his  hand  or  other  written  evidence ;  or,  if  the  de- 
fendant confesses  the  receipt  of  the  money,  but  says  he 
borrowed  it  from  plaintiff,  and  had  it  not  in  execution  of 
the  agreement,  then  if  the  plaintiff  prove  the  receipt  of 
the  money  by  the  defendant,  for  the  purpose  alleged,  by 
some  written  agreement ;  in  all  such  cases,  and  upon  every 
principle,  it  seems  to  me  that  such  a  fact,  thus  appearing, 
would  be  conclusive  evidence  of  an  existing  agreement  of 
which  it  was  part  performance,  and  which  the  defendant 
having  carried  part  into  execution  should  be  compelled 
specifically  to  perform  the  whole. 

In  the  case  now  under  consideration,  the  complainant 
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in  his  bill  has  charged  the  payments  as  made  on  account  of 
the  purchase  money  and  in  execution  of  the  agreement 
set  forth.  The  defendant,  in  his  answer,  admits  the  receipt 
of  the  money,  as  an  advance  pending  the  treaty  for  sale ; 
but  denies  that  said  advances  were  a  part  performance  of 
an  agreement  to  sell  and  convey  the  said  real  estate,  or 
any  part  thereof,  to  complainant;  and  also  admits  the  two 
receipts.  As  the  answer  here  admits  the  receipt  of  the 
money  and  denies  that  it  was  in  part  performance,  we 
must  recur  to  the  receipts  of  March  10th,  1882,  and  April 
17th,  1832,  which  are  admitted  by  the  defendant  and 
proved  by  the  witnesses  to  be  signed  by  him.  These 
receipts  unequivocally  establish  the  fact  of  part  payment, 
to  the  amount  of  $1400,  nearly  one-half  the  purchase 
money  as  set  forth  by  the  complainant  in  his  bill.  The 
defendant  has  also  admitted  the  proceedings  in  the 
Orphans'  Court  relative  to  the  acceptance ;  and  has  not 
denied  the  matter  stated  by  the  complainant  as  to  the  in- 
ducement for  his  entering  as  surety  in  the  recognizance. 
The  equity  of  the  complainant,  as  thus  presente(I,is  strong ; 
and  a  case  could  not  occur  more  in  accordance  with  the 
rule  as  laid  down  by  Bacon  than  that  which  appears  from 
the  two  receipts.  The  defendant  by  the  first  receipt,  dated 
March  10th,  1832,  has  not  only  acknowledged  the  receipt 
of  $800,  but  also  says  "  which  is  in  part  pay  of  the  half 
of  the  mill  property  in  Middleford,  which  I  promise  to 
deed  when  called  on."  The  proceedings  in  the  Orphans' 
Court  of  the  same  date  show  the  property  and  the  accept- 
ance by  the  defendant,  and  fix  the  quantity.  Thus  the 
subject  matter  of  the  parol  contract,  and  to  which  the 
receipts  refer  by  name  as  the  mill  property  in  Middleford, 
is  ascertained ;  a  moiety  of  which,  the  defendant  by  said 
receipt  declared  he  had  sold  to  complainant ;  and  by  the 
acceptance  it  is  proved  to  be  two  thirds  of  the  residue  of 
the  Middleford  property,  which  defendant  accepted  at  the 
valuation,  a  moiety  or  half  part  of  which  he  sold  to  the 
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complainant.  This  is  a  question  which,  as  it  relates  to  the 
terras  of  the  contract,  will  be  hereafter  considered  and 
pro'perly  belongs  to  the  second  question  to  which  I  will 
now  advert;  and,  under  the  circumstances  of  the  case, 
being  of  opinion  that  the  payments  on  account  of  the 
purchase  money,  made  and  proved  as  aforesaid,  are  such 
acts  as  amount  to  part  performance,  I  will  now  take  up 
the  second  question,  viz.  :  whether  from  the  testimony  in 
the  case,  the  terms  of  the  agreement  set  forth  in  the  bill 
are  clearly  proved. 

'  2.  It  being  the  settled  rule  of  the  Court  of  Chancery  that 
where  a  contract  relating  to  an  interest  in  lands  has  been 
executed  by  one  party,  or  carried  partly  into  execution,  it 
may  be  proved  by  parol  evidence,  and  specific  performance 
decreed,  in  order  that  one  side  may  not  take  advantage  of 
the  Statute,  to  be  guilty  of  fraud  (1  Ves.  Sr.  221,  297:  2 
Johns,  Rep.  221,  573,  587 :  1  Serg.  ^  Rami.  80  :  5  Day,  16  : 
Parkhurst  vs.  Van  Courtlandy  14  Johns.  Rep.  on  Appeal  15  ;) 
and  as  I^was  of  opinion  that  the  part  payment  of  the  pur- 
chase money  is  a  part  performance  of  the  contract  set  forth 
in  the  bill,  the  next  consideration  is  whether  that  contract 
is  made  out  by  clear  and  satisfactory  proof.  Upon  this 
subject  Sugden^  in  his  Treatise  on  Vendors,  86,  remarks,  "  It 
may  happen  that  although  an  agreement  be  in  part  per- 
formed, yet  the  Court  may  not  be  able  to  ascertain  the 
terms,  and  then  it  seems  the  case  will  not  be  taken  out  of 
the  Statute.  If,  however,  the  terms  be  made  out  satisfac- 
torily to  the  Court,  contrariety  of  evidence  is  not  material 
(1  Ves.  Sr.  221)  and  the  Court  will  use  its  utmost  endeavors 
to  get  at  the  terms  of  the  agreement.  2  Ves.  Jr.  243 :  2  Sch, 
^  Lef.  1 :  5  Vin.  Abr.  523,  pi.  40 :  lb.  522,  pi.  38  :  6  Ves.  Jr. 
470  :  3  Br.  Ch.  R.  139  :  1  Sch.  ^  Lef.  22.  In  Boardman  vs. 
Mostyn,  6  Ves.  Jr.  470,  Ld.  Eldon  says ;  "  perhaps  if  it 
was  res  integra^  the  soundest  rule  would  be  that  if  the  party 
leaves  it  so  uncertain,  the  agreement  is  not  taken  out  of 
the  Statute  sufficiently  to  be  enforced  ;  but  in  all  the  cases 
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in  equity,  the  Court  has  at  least  endeavored  to  collect,  if 
it  could,  what  were  the  terms  the  parties  have  referred 
to."  Sugden  on  Vendors^  89,  after  stating  a  case  lately 
decided  by  Lord  Manners,  and  remarking  that  great  reluc- 
tance had  been  manifested  in  carrying  parol  agreements 
into  execution  on  the  ground  of  part  performance,  where 
the  terms  do  not  distinctly  appear,  observes  that,  notwith- 
standing the  case  decided  by  Lord  Manners,  there  appears 
to  be  abundant  authority  to  prove  that  the  mere  circum- 
stance of  the  terms  not  appearing,  or  being  controverted 
by  the  parties,  will  not  of  itself,  deter  the  Court  from 
taking  the  best  measures  to  ascertain  the  real  terms.  And 
Sugden  further  remarks,  that  it  can  rarely  happen  that  an 
agreement  cannot  be  distinctly  proved  where  the  estate  is 
absolutely  sold.  Most  of  the  cases  on  this  head  have 
arisen  on  leases,  where  the  covenants,  &c.,  are  left  open  to 
future  consideration.  If,  from  the  testimony,  ir.  is  difficult 
to  ascertain  the  terms  of  the  agreement,  the  Court,  to  re- 
move all  doubts,  may  direct  an  issue.  Hence,  in  the  case 
now  before  the  Court,  if  I  am  correct  in  the  opinion  I 
have  expressed  on  the  first  point  as  to  part  performance, 
then  it  would  be  incumbent  on  the  Court  to  ascertain  the 
terms  of  the  contract ;  or,  if  this  could  not  De  done,  to  direct 
an  issue  as  to  such  facts  as  may  not  be  clearly  proved  or 
established.  The  only  fact  about  which  there  can  be  a 
doubt  in  the  present  case,  is  the  price.  The  subject  m«t- 
ter  of  the  contract,  and  the  quantity  thereof  sold  and  for 
which  the  defendant  promised  to  give  a  deed  on  demand, 
I  consider  settled  beyond  all  controversy,  by  the  receipts 
signed  by  defendant  and  bearing  date  March  10th,  1832, 
and  April  17th,  1832;  and  their  operation  and  extent  are 
fully  and  unequivocally  ascertained,  when  taken  in  connec- 
tion with  the  proceedings  relative  to  the  acceptance  of  said 
real  property  by  defendant  in  the  Orphans'  Court  of  Sussex 
county,and  with  the  testimony  of  Boyce  and  Elligood, — the 
defendant  having  by  the  acceptance  acquired  a  title  to  two 
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thirds  of  the  real  estate  of  his  father,  Thomas  Townsend, 
deceased,  described  as  the  mill  property  in  Middleford. 
Also,  by  the  receipts  dated  March  10th  and  April  17th, 
1832,  defendant  acknowledges  to  have  received  the  sums 
mentioned, — in  the  first  receipt  in  part  pay  of  the  half  of 
the  mill  property  in  Middleford,  which  he  promised  to  deed 
when  called  on ; — by  the  second  receipt  he  says,  "  in  part 
pay  of  the  one-half  of  the  Middleford  property  which  I 
have  sold  him.'*  Thus  much  appearing  to  the  Court  by 
these  receipts,  which  are  proved  in  the  cause,  and  not  even 
denied,  except  evasively,  as  to  their  import,  in  the  answer, 
I  shall  proceed  to  the  inquiry  whether  the  testimony  sat- 
isfactorily establishes  what  was  the  consideration  agreed 
upon. 

The  complainant  in  his  bill  sets  forth  the  consideration, 
and  alleges  the  same  to  be  $3750 ;  and  then  proceeds  to 
state  the  manner  in  which,  it  was  agreed,  he  was  to  pay  the 
same  to  defendant.  The  defendant,  in  his  answer,  denies 
that  any  sum  ever  had  been  in  fact  agreed  upon.  The 
answer  thus  positively  denying  the  fact,  unless  the  same  is 
established,  either  by  the  testimony  of  two  witnesses  or  of 
one  corroborated  by  circumstance8,the  denial  in  the  answer 
must  be  conclusive.  As  this  is  one  of  the  essential  terms 
of  an  agreement,  and  necessary  to  be  ascertained,  I  will 
advert  to  the  testimony. 

The  first  witness  on  the  part  of  the  complainant  (the 
defendant  not  having  taken  any  testimony)  is  Capt. 
Boyce,  who  in  his  deposition  states,  '*  that  the  defendant 
in  the  month  of  April  or  May,  1832,  informed  him  he  had 
sold  half  of  the  Middleford  mills  and  property  to  com- 
plainant, and  purchased  the  schooner  Tanner  and  scow 
from  him  for  $625  ;  price  of  real  property  not  stated ;  that 
he  could  have  got  more  for  said  property  than  he  had 
agreed  to  let  Robert  Houston  (complainant)  have  it  for.*' 
Now,  it  does  appear  that  although  no  price  was  stated  by 
the  witness,  yet  his  testimony  proves  two  facts,  viz  :  that 
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the  defendant  had  sold  half  of  said  property  to  the  com- 
plainant and  for  a  consideration  agreed  upon  between  the 
plaintiff  and  defendant ;  because,  the  defendant  in  stating 
to  the  witness  that  he  had  sold,  had  he  said  nothing  more, 
would  have  afforded  strong  ground  of  presumption ;  but 
when  he  goes  on  to  state,  that  he  could  have  got  more  for 
said  property  than  he  had  agreed  to  let  Robert  Houston 
have  it  for,  he  thereby  unequivocally  refers  to  a  fixed 
price,  settled  and  agreed  upon,  between  the  parties ;  other- 
wise, how  could  he  with  any  propriety  say,  he  could  have 
got  more  for  said  property?  The  admission  of  the 
defendant,  as  proved  by  this  witness,  is  therefore  at  vari- 
ance with  that  part  of  his  answer  which  denies  that  any 
price,  or  sum,  or  terms  were  agreed  upon  or  fixed  between 
complainant  and  defendant  for  the  purchase  of  the  said 
real  estate  by  the  complainant ;  hence,  unless  the  testimony 
of  Capt.  Boyce  is  either  sustained  by  another  witness,  or 
corroborating  circumstances,  it  cannot  prevail  against  the 
positive  denial  of  the  defendant,which  is  made  under  oath. 
But  it  does  further  appear,  from  the  deposition  of  J.  A. 
Elligood,  that  some  time  in  the  spring  of  1833,  at  the  time 
when  complainant  tendered  the  alleged  balance  of  the 
purchase  money,  the  defendant  in  presence  of  Elli- 
good, in  replying  to  what  complainant  stated  to  be  the 
contract  or  agreement,  admitted,  "  that  he  had  heretofore 
agreed  to  convey  said  property  to  him,  for  the  amount 
mentioned,  but  that  it  would  be  unjust  that  he  should  con- 
vey for  that  sum,  being  one-half  ot  the  valuation  money." 
From  the  testimony  of  these  two  witnesses,  both  unim- 
peached  and  not  controverted,  except  by  the  denial  in  the 
answer,  it  does  appear  that  the  parties  had  agreed  upon 
the  price  or  sum  constituting  the  consideration  ;  and  from 
EUigood's  testimony  the  sum  is  ascertained  to  be  half  of 
the  valuation,and  is  thus  rendered  certain,  hecs^use  id certum 
est  quod  certum  reddi  protest;  and  by  referring  to  the  record 
of  the  Orphans'  Court,  which  is  in  evidence  in  this  cause, 
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the  one-half  of  the  valuation  appears  to  be  the  sum   of 
18750,  as  alleged  in  complainant's  bill. 

In  considering  the  testimony  in  relation  to  this  point, 
as  to  the  sum  or  price  having  been  fixed  or  agreed  upon 
by  the  parties,  the  deposition  of  Noonan  in  connection 
with  the  answer,  at  first  view,  appeared  to  present  some 
uncertainty  whether  the  sum  fixed  or  agreed  upon  was  the 
half  of  the  valuation,  or  half  what  the  property  cost 
defendant;  and  whether,  under  the  term  half  what  the 
property  cost  could  be  included  the  half  of  other  expenses 
relative  to  the  procuring  the  Act  of  Assembly,  &c.,  they 
being  properly  a  charge  against  the  fund  generally.  But 
the  deposition  of  this  witness  has  relation  to  declarations 
of  Townsend  as  to  what  he  intended  to  doj  and  not,  like 
the  others,  of  what  he  had  done.  The  subsequent  infor- 
mation of  Townsend,  that  there  was  a  misunderstanding 
between  him  and  llouston,  does  not  disclose  the  cause, 
only  that  it  was  about  the  purchase  of  the  Middleford 
property.  From  the  declarations  of  Houston  to  Noonan 
it  does  appear  that  it  related  to  the  extra  expenses,  which 
it  appears  were  never  adjusted,  although  he  seems  to  have 
been  willing  to  pay  his  fair  proportion.  From  the  decla- 
rations, and  the  occasion  when  they  were  made,  both 
before  Noouan  and  Elligood,  I  am  induced  to  believe  this 
difficulty  about  extra  expenses  originated  after  the  defend- 
ant had  refused  to  perform  the  agreement.  I  am  led  to 
this  opinion  by  the  import  of  defendant's  letter  addressed 
to  complainant,  dated  April  26th,  1832.  In  this  letter  the 
defendant  attributes  the  interruption  of  the  business  to 
some  unpleasant  circumstance,  which  he  was  to  communi- 
cate to  the  complainant  when  he  should  see  him  ;  and  evi- 
dently  attributes  the  non-compliance  on  his  part  to  the 
interposition  of  some  people,  "  who  he  says  made  them- 
selves very  busy,  and  who  knew  well  when  to  stop  it,  &c." 
If  the  real  difficulty  had  been  a  misunderstanding  about 
the  extra  expense,  would  it  not  have  been  disclosed  in  this 
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letter  of  the  26th  of  April  ?  Why  intimate  that  he  was 
compelled  to  relate  a  circumstance  that  was  very  disagree- 
able to  him  ?  Surely,  if  the  other  had  been  the  difficulty, 
it  could  have  been  stated  with  propriety,  without  occa- 
sioning any  unpleasant  feeling,  such  as  the  letter  implies ; 
nor  could  such  a  matter  be  in  any  way  referred  to  the 
interposition  of  other  people.  This  letter  of  the  26th 
April,  written  a  few  day?  after  Houston  had  paid  the 
defendant  $600,  evidently  discloses  that  the  writer  was  by 
no  means  satisfied  with  the  course  he  was  then  adopting. 
He  had,  by  the  money  and  credit  of  the  complainant, 
after  discharging  the  debts  against  his  deceased  father's 
estate,  been  enabled  to  accept  the  two-thirds  thereof  at 
the  valuation  reduced  more  than  one-half  by  the  amount 
of  incumbrances  and  debts  paid  off;  and,  in  the  course  of 
the  proceeding,  as  appears  from  the  records  of  the  Orphans* 
Court,  had  the  benefit  of  the  complainant^s  credit,  as  one 
of  his  sureties  in  the  recognizance — a  liability  yet  sub- 
sisting. 

From  all  these  circumstances,  appearing  in  the  cause,  it 
is  evident  the  defendant  availed  himself  of  the  full  benefit 
of  the  agreement,  so  far  as  the  same  had  been  performed 
by  Houston,  and  did  not  make  known  his  determination 
not  to  comply  with  the  same  on  his  part  until  he  had 
obtained  all  the  advantage  he  expected  to  derive  from  it. 
Upon  the  ground,  therefore,  that  under  the  circumstances 
of  this  case  it  would  be  a  fraud  upon  the  complaiaaat,  if 
a  specific  performance  were  refused,  I  am  of  opinion  the 
complainant  is  entitled  to  relief;  but,  before  the  same  can 
be  granted,  it  is  necessary  to  direct  an  account  of  the  rents 
and  profits  of  the  one-half  of  the  two-thirds  of  the  real 
estate  for  which  the  defendant,  by  the  receipt  dated  March 
10th,  1832,  promised  to  give  to  complainant  a  deed  on  de- 
mand. And  as  equity  considers  as  done  that  which  is 
agreed  to  be  done,  I  regard  the  right  of  the  complainant 
to  the  one-half  of  the  two-thirds  of  the  said  real  estate  as 
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a  perfect  aqd  subsistiDg  title  in  equity  from  the  date  of 
the  aforesaid  receipt; — that  it  carried  with  it  the  right 
to  the  rents  and  profits,  and  entitled  the  defendant  from 
that  time  to  the  balance  of  the  purchase  money,  with 
interest,  subject  to  deductions  for  such  payments  as  might 
be  clearly  proved  to  have  been  made ;  all  which,  when 
the  rents  and  profits  shall  be  accounted  for  under  an  inter- 
locutory order,  will  be  adjusted,  and  the  balance  due  on 
account  of  the  purchase  money  being  thus  ascertained, 
then  the  Court  will  be  able  to  make  a  final  decree  in  the 
cause.     Interlocutory  decree  for  an  account. 

This  decree  was  affirmed  by  the  Court  of  Errors  and 
Appeals,  at  the  June  Term,  1885.  See  1  Harrington's  Rep. 
532. 


Samuel  Lockwood, 

vs. 

Martin   W.  Bates,  assignee  in  trust,  and  Ezekiel 

Mitchell  and  Peter  Robinson,  administrators  of 

John  Mitchell,  deceased. 

Suisex,   Stpt.   T.   18S3. 

An  order,  grftnting  a  re- hearing  of  a  decree  in  eqaity, does  not  per  se  vacate 
the  decree  ;  bat  only  opens  it  for  reversal,  alteration  or  correction. 

If  an  order  for  a  re-hearing  is  dismissed,  or  discharged  bj  agreement  of  the 
parties,  without  a  re  hearing  had,  the  original  decree  stands  precisely 
as  if  such  order  had  not  been  granted. 

An  agreement  to  exonerate  sureties  in  a  recognizance  entered  into  by  a 
defendant  in  a  writ  of  ne  exeats  upon  their  paying  part  of  the  decree 
recorered  against  the  defendant,  does  not  discharge  the  liability  of 
the  defendant  under  the  decree. 
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It  seems,  that  the  defeDce  of  compromise  or  release  is  available  by  plea 
only,  and  not  by  answer. 

One  uf  several  partners,  to  whom,  in  a  suit  for  the  final  settlement  of  the 
partnership  account8,a  share  of  the  balance  struck  is  payable  under  the 
decree  in  such  suit,  may  set  it  off  in  equity  against  a  judgment  at  law 
held  against  him  by  the  defendant  in  the  decree. 

Such  right  of  equitable  set  off  is  not  affected  by  the  fact  that,  under  the 
same  decree,  shares  of  the  partnership  balance-  are  made  payable  to 
other  purtners  also  ;  provided,  the  partners  are  entitled  under  the 
decree  eecercUly,  and  not  jointly. 

The  equitable  assignee  of  a  judgment,  even  for  a  valuable  consideration, 
and  without  notice  of  any  existing  equity  against  the  judgment,  takes 
it  subject  to  all  equities  of  the  defendant  in  the  judgment,  accruing 
before  he  has  notice  of  the  assignment  ;  and,  consequently,  subject  to 
his  right  to  set  off  a  debt  due  him  from  the  judgment  creditor  under 
a  decree  iu  equity  made  prior  to  his  receiving  notice  of  the  assign- 
ment. A  decree  made  afler  the  notice,  but  entered  nunc  pro  ^une  as 
of  a  date  prior  to  the  notice,  is  of  the  same  effect,  in  this  respect,  as 
if  it  had  been  in  fact  made  at  such  date. 

Under  an  assignment  made  to  secure  a  pre-existing  debt,  the  creditor 
has  not  the  equity  of  a  purchaser  for  valuable  consideration. 

A  lit  pendens,  is  constructive  notice,  not  only  to  affect  purchasers  of  the 
subject  matter  of  the  litigation,  but  also  to  protect  all  rights  and 
equities  arising  out  of  it.  In  the  present  case,  the  pendency  of  a  suit 
in  equity  resulting  in  a  decree  for  the  payment  of  a  partnership  bal- 
ance by  the  defendant  to  his  co -partner,  which  the  latter  sought  to  set 
off  against  a  judgment  due  from  him  to  the  defendant,  ffe/d  to  be 
consiruetive  notice  of  the  co-partner's  equity  to  an  assignee  of  the 
judgment  who  took  pending  the  litigation.  Held  aUo,  that  the  assignee 
of  the  judgment,  having  been  one  of  the  solicitors  in  the  suit  in  equity, 
must  be  taken  to  have  had  actual  notice  of  the  co-partner's  equity  of 
set  off. 

Mutual  credits  between  two  parties*  though  they  cannot  be  set  off  at  law, 
are  ground  for  a  set  off  in  equity. 

Bill  to  obtain  thb  benefit  of  a  set  off. — This  bill 
was  filed  under  the  circumstances  following: 

A  bill  in  equity  had  been  filed  iu  the  Court  of  Chancery 
for  Kent  county,  at  the  suit  of  James  Clayton,  Samuel 
Lockwood  and  ArmwcU  Long,  three  members  of  the  firm 
of  Mitchell)  Lockwood  &  Co.,  against  John  Mitchell,  the 
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remaining  member  of  the  firm,  the  object  of  which  bill, 
was  to  obtain  a  settlement  of  the  affairs  of  the  partnership 
by  Mitchell,  who  had  been  the  active  partner.  The  canse 
was  proceeded  in  to  a  hearing  at  the  August  Term,  1823, 
and  the  opinion  of  the  then  Chancellor,  Ridgely,  was 
announced  at  the  February  Term,  1826;  but  the  defend- 
ant, Mitchell,  having  died  since  the  hearing,  the  Chancel- 
lor, upon  the  petition  of  the  parties  interested,  at  the 
February  Term,  1826,  ordered  a  final  decree  to  be  entered 
nunc  pro  tunc,  as  of  the  8th  day  of  August,  1826. 

By  the  decree  the  rights  of  the  several  partners  were* 
adjudged,  and  the  defendant,  Mitchell,  was  ordered  to 
pay  to  them  thejr  several  shares  of  the  net  partnership 
assets.  As  part  of  the  decree  the  said  defendant  was 
ordered  to  pay  to  Samuel  Lockwood,  one  of  the  partners, — 
the  complainant  in  the  present  bill, — the  sum  of  $1818.95. 
Pending  the  suit  for  the  settlement  of  the  partnership, 
Samuel  Lockwood  was  indebted  to  John  Mitchell,  in  a 
judgment  bond  for  the  real  debt  of  $8000,  dated  the  8d  of 
December,  1817,  on  which  bond  judgment  was  entered  in 
the  Court  of  Common  Pleas,  on  the  9th  of  January,  1819. 
There  wus  a  credit  to  the  judgment  of  $1000,  as  of  Feb. 
llth,  1818,  leaving,  however,  with  the  interest  in  arrear, 
a  balance  .due  to  Mitchell,  larger  than  the  sum  which  was 
payable  to  Lockwood,  under  the  decree  in  the  partnership 
suit.  On  the  8th  of  December,  1824,  and  while  the  part- 
nership suit  was  pending,  Mitchell  executed  a  written 
assignment  of  the  judgment  he  held  against  Lockwood 
to  Martin  W.  Bates,  in  trust,  for  the  payment  of  certain 
creditors  of  Mitchell.  Notice  of  this  assignment  was  given 
to  Lockwood,  on  the  5th  of  November,  1825,  and  on  the 
22d  of  June,  1830,  the  judgment  was  marked  on  the  record 
"  for  the  use  of  Martin  W.  Bates,  as  per  assignment  to  him 
''  dated  the  8th  December,  J 824."  Martin  W.  Bates,  to 
whom  the  judgment  was  assigned  in  trust,  was,  at  the  time 
of  receiving  such  assignment,  one  of  the  solicitors  in  the 
then  pending  partnership  suit 
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The  present  bill,  setting  forth  the  above  facts,  prayed 
that  Lockwood  might  have  the  benefit  of  the  decree  made 
in  1825,  in  the  partnership  suit,  by  way  of  set  oft*  against 
the  judgment  due  from  him  to  Mitchell,  now  standing  for 
the  use  of  Martin  W.  Bates,  in  trust.  The  answer,  admit- 
ting the  facts  set  forth  in  the  bill,  relied  upon  three 
grounds  of  defence,  viz : 

1.  That  the  assignment  of  the  judgment  against  Lock- 
wood,  in  trust  for  creditors,  having  been  made  on  the  8tb 
December,  1824,  prior  to  the  decree  in  the  partnership  suit 
in  1825,  the  rights  of  Lockwood's  creditors  under  the 
assignment  could  not  be  affected  by  the  subsequent  decree 
against  Mitchell,  the  original  judgment  creditor. 

2.  The  answer  set  forth  that,  pending  the  partnership 
suit,  a  writ  of  ru  exeat  was  granted  aizrainst  Mitchell,  the 
defendant  -therein,  under  which  he  entered  into  a  recog- 
nizance, with  sureties,  to  secure  payment  of  such  amount 
asshould  be  decreed  against  him  in  thatsuit.  Afterwards, 
the  complainants  agreed  with  the  sureties  in  writing,  that 
upon  the  condition  of  their  paying  $1000  the  complain- 
ants would  not  hold  them  responsible  under  the  recogni- 
zance. That  sum  was  afterwards  paid  by  the  sureti  es ;  and 
the  answer  of  the  defendants  in  the  present  suit  insisted 
that  by  such  agreement,  and  the  payment  made  under  it, 
the  recognizance  was  discharged,  and  with  it  the  liability 
of  Mitchell  under  the  decree  in  the  partnership  suit. 

8d.  The  answer  also  set  forth  that  after  the  decree  in 
the  partnership  suit,  to  wit,  on  the  11th  of  April,  1826,  a 
petition  for  a  re-hearing  was  filed ;  and  that  the  same, 
after  argument  on  the  22d  of  Feb'y,  1827,  was  granted. 
Subsequently,  on  the  9th  of  July,  1827,  an  agreement  was 
filed,  whereby  it  was  in  terms  "agreed  between  the  parties 
"  that  the  order  for  a  re-hearing  should  be  discharged, 
"  and  that  the  decree  rendered  by  the  Chancellor  on  the 
"  24th  of  February,  1826,  as  of  the  8th  of  August,  1825, 
"  should  remain  firm   and  stable   forever  ;  and  that  the 
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"  Baid  order  for  rehearing  is  accordingly  discharged,  and 
"  the  said  decree  is  hereby  made  firm  and  stable  forever/' 
The  answer  insisted  that  the  order  for  re-hearing  ipso 
facto  vacated  the  decree  of  1825,  leaving  the  cause  as  if 
no  decree  therein  had  been  rendered  ;  and  that  the  subse- 
quent agreement  to  discharge  the  order  for  rehearing  could 
not  have  the  effect  intended  by  the  parties,  so  as  to  re- 
establish the  original  decree.  It  was  contended  also,  that 
the  assignee  of  the  judgment  ought  not  to  be  prejudiced 
by  the  agreement,  inasmuch  as  be  was  not  a  party  to  the 
partnership  suit  and  bad  no  notice  of  the  proceedings 
relative  to  the  re- hearing. 

The  cause  was  put  at  issue,  and  came  before  the  Chancel- 
lor for  a  hearing  upon  the  bill,  answer  and  exhibits.  There 
were  no  depositions, — an  agreement  of  counsel  being  filed, 
in  lieu  of  proof,  as  to  the  date  at  which  Samuel  Lock  wood 
received  notice  of  the  assignment  of  Mitchell's  judgment 
against  him,  to  wit,  the  6th  of  November,  1825. 

Frame^  for  the  complainant. 

E.  D.  CuUen  and  M.  W.  Bates,  for  the  defendants. 

Johns,  Jr.,  CnANCBLLOR. — In  considering  this  case  I 
have  reversed  the  order  in  which  the  several  grounds  of 
defence  are  presented,  and  shall  examine  the  last  two  be- 
fore adverting  to  the  question  of  setoff. 

1.  The  effect  of  the  order  granting  a  re-hearing  does  not 
per  se  vacate  the  original  decree.  It  only  opens  it  either 
for  reversal,  alteration  or  correction  ;  and  if  the  re-hearing 
does  not  take  place,  and  the  order  should  be  dismissed, 
the  original  decree  stands  precisely  as  if  no  such  order  had 
been  granted.  The  parties,  having,  by  their  agreement 
entered  on  the  chancery  docket,  discharged  the  order  for 
re-hearing,  it  must  be  presumed  to  have  been  done  under 
the  sanction  and  approbation  of  the  Chancellor.     The  re- 
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hearing  not  having  taken  place,  no  action  of  the  Chan- 
cellor was  or  could  be  necessary  to  give  validity  to  the' 
to  the  original  and  final  decree, — which,  upon  the  dis- 
charge of  the  order  for  re-hearing,  became  firm  and  stable, 
independent  of  any  agreement  of  the  parties  to  that  effect. 
The  additional  objection,  viz :  that  the  assignee,  not  being  a 
party,  should  not  be  prejudiced,  as  he  had  no  notice,  will 
hereafter  be  considered,  when  I  shall  advert  to  the  decis- 
ions in  relation  to  purchasers  pendente  lite. 

2.  The  next  ground  of  defence  is  that  of  compromise, — 
under  which  it  is  insisted  that  the  recognizance  was  satis- 
fied and  the  order  for  re-hearing  discharged.  This,  it  has 
been  contended,  satisfied  the  decree;  and,  therefore,  the 
complainant  has  no  further  interest  or  claim  under  it.  In 
considering  this  ground, — which  has  been  much  relied  on 
by  the  defendants, — even  supposing  ir  to  be  true,  it  appears 
doubtful  whether  a  defendant  can  take  advantage  of  it  in  his 
answer  and  whether  it  is  not  matter  which  must  be  relied 
on  by  plea.  In  2  Chitty^s  Eq.  Dig,  816,  it  is  said,  *'a  defence 
"  of  compromise  or  release  is  not  proper  for  answer;  it  is 
"  available  by  way  of  plea  only.  Leonard  vs.  Leonard  1 
BaU  ^  B.  323."  But,  considering  it  as  properly  embraced 
within  the  answer,  the  whole  question  is  covered  hy  the 
written  agreement.  No  proof  has  been  offered  of  any 
compromise,  and  the  agreement  must  speak  for  itself.  If 
we  advert  to  it,  it  will  appear,  by  an  express  provision 
contained  in  the  agreement,  that  the  parties  were  not  to  be 
thereby  precluded  from  any  remedy  they  might  have 
against  Mitchell.  They  bound  themselves  not  to  proceed 
on  the  recognizance,  against  the  sureties,  on  condition  of 
their  paying  $1000.  This  sum  being  afterwards  paid,  the 
receipt  thereupon  given  must  be  considered  in  accordance 
therewith,  and  cannot  be  understood  so  as  to  contradict 
the  written  agreement  of  the  parlies.  The  recognizance 
taken  under  the  writ  of  ne  ezeat^  was  no  more  than  a  secur- 
ity for  the  performance  of  the  decree ;  and  it  was  com- 
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petent  for  the  parties  in  whose  favor  it  was  taken  to 
discharge  the  same,  so  far  as  the  sureties  were  liable,  with- 
out prejudice  to  their  claims  against  their  principal  debtor 
under  the  decree.  It  amounted  to  no  more  than  an 
abandonment  of  the  security  they  had  obtained  under  the 
writ  of  ne  exeat^  and  left  them  to  their  usual  remedies 
under  the  decree  itself. 

The  argument  founded  upon  the  agreement  discharging 
the  order  for  a  re-hearing,  by  which,  as  it  has  been  contend- 
ed, a  compromise  must  have  taken  place,  when  extended 
beyond  the  sureties  is  inconsistent  with  the  record  entry. 
For,  if  it  had  been  the  intention  of  the  parties  to  dis- 
charge the  principal  debtor,  why  did  they  declare  that 
the  original  decree  should  remain  firm  and  stable  for- 
ever ? 

3.  The  remaining  question  in  this  case, — the  one  which 
appears  to  be  the  most  material  and  important, — relates 
to  the  matter  of  set  off.  Before  considering  this,  it  will 
be  necessary  to  state  accurately  the  dates  of  the  final  hear- 
ing of  the  cause,  the  decree,  the  assignment  and  notice 
thereof.  It  appears,  the  final  hearing  of  the  cause  in  chan- 
cery was  in  August,  1823,  previous  to  which  the  accounts 
had  been  filed  and  excepted  to ;  and,  at  the  August  Term, 
1823,  the  same  was  fully  heard,  and  the  Chancellor  held 
the  same  under  consideration,  for  the  purpose  of  making 
his  final  decree.  The  assignment  of  the  judgment  was 
'  made  in  December,  1824 ;  and,  as  appears  from  the  agree- 
ment filed  in  this  cause,  notice  of  the  assignment  was  not 
given  to  the  debtor  until  November,  1825.  In  February, 
1826,  on  petition,  the  Chancellor  made  his  final  decree, 
which  be  ordered  to  he  entered  as  of  the  last  term,  vi^ : 
the  August  Term,  1825.  The  decree  is  in  the  following 
words : 

"This  cause  having  come  on  to  be  heard,  on  the  11th  day 
"  of  August,  A.  D.  1823,  and  the  bill,  answer,  accounts 
"  filed,  and  the  exceptions  thereto,  and  the  proofs  and  alle- 
^         56 
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^'  gatious  of  the  parties,  being  read  and  heard,  and  the 
*^  same  debated  by  counsel  learned  in  the  law  on  both  sides ; 
"  and  the  Chancellor  having  taken  time  to  consider  the 
"'same;  and  the  said  Samuel  Lockwood,  Armwell  Long 
"  and  Walter  Douglass,  administrator  of  James  Clayton, 
"  deceased,  having  at  this  term  presented  their  petition  to 
"  the  Chancellor,  stating  that  the  said  John  Mitchell 
"  heretofore  moved  into  the  State  of  Maryland,  and  hath 
"  died  there  since  the  last  term,  and  praying  that  the 
"  decree  of  the  Chancellor  may  be  made  and  signed  nunc 
^^pro  tunc;  and  it  being  ordered  by  the  Chancellor,  thia22d 
"  day  of  February,  A.  D.  1826,  that  the  final  decree  in  this 
<'  cause  should  be  enrolled  and  signed  as  of  the  last  term 
"  of  this  Court,  to  wit,  as  having  been  made  and  readered 
« the  8th  day  of  August,  A.  D.  1825.— The  Chancellor 
*'  doth  now,  this  24th  day  of  February,  A.  D.  1826,  order, 
*'  adjudge  and  decree,  as  of  the  said  last  term  of  this  Court, 
"  to  wit,  as  of  the  said  8th  day  of  August,  1826,  that  the 
*'  said  John  Mitchell,  the  defendant  in  this  cause,  shall  pay 
"  to  Armwell  Long,  one  of  the  complainants  in  this  cause, 
''the  sum  of  (1,468.23;  that  he  shall  likewise  pay  to 
"  Samuel  Lockwood,  another  of  the  complainants  in  this 
''  cause,  the  sura  of  $1818.95^  ;  and  that  he  shall  further 
"  pay  to  the  said  Walter  Douglass,  administrator  of  the 
"  said  James  Clayton,  deceased,  the  sum  of  (1706.61  ; 
"  and  that  the  said  complainants  recover  their  respective 
"  costs  in  this  suit  from  the  said  John  Mitchell." 

As  this  question  of  set  off  is  to  be  considered  with 
reference  to  the  rights  of  the  assignee,  it  may  be  well  first 
to  examine  what  would  have  been  the  condition  of  the 
obligee,  had  no  assignment  taken  place.  This  will  present 
the  general  question,  whether  Lockwood  under  this  decree 
could  have  availed  himself  of  the  sum  decreed  to  be  due 
and  payable  to  him,  as  a  set  off  against  the  judgment  held 
by  Mitchell  against  him  for  a  separate  debt.  At  law, part- 
ners cannot  maintain  an  action  against  each  other,  unless 
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it  be  an  action  of  account,  until  they  have  settled  their 
accounts,  or  until  a  final  balance  is  struck.  In  Dromont  vs. 
Couplandy  9  JSng.  Com.  Law,  Rep.  866,  Best,  C  J.  says; — 
*^  If,  after  a  partnership  has  been  dissolved,  the  parties  adjust 
^*  a  balance,  and  one  of  them  makes  a  promise  to  pay, 
'^  there  arises  on  that  a  moral  consideration  which  may  be 
"  the  subject  of  an  action.  The  case  in  Holt  goes,  perhaps, 
"  somewhat  further  than  this.  However,  it  is  enough  to 
"  say,  that  the  opinion  of  Buller,  Justice,  in  Smith  vs.  Bar^ 
^'  row,  is  decisive  of  the  present  case.  He  there  says,  one 
"  partner  cannot  recover  a  sum  of  money  received  by  the 
^'  other,  unless,  on  a  balance  struck,  that  sum  be  found  due 
*^  to  him  alone.  So  that,  before  there  can  be  an  action  or  a 
"  set  ofF,  in  respect  of  a  claim  arising  out  of  a  partnership 
'^  account,  there  must  be  a  final  balance  struck.  The  same 
'*  doctrine  is  laid  down  in  Foster  vs.  AUanson,  2  T.  JR.  479. 
'^  It  has  been  contended  that  a  balance  was  struck  in  the 
**'  present  case.  But  I  think  not  A  balance  during  the 
^^  continuance  of  the  concern  will  not  do.  It  must  be  a 
^^  final  balance  of  all  the  partnership  accounts.  There  has 
"  been  nothing  like  that  here  ;  and  we  might  be  doing  great 
"  injustice  if  we  were  to  allow  the  set  off.  The  balance 
"  in  question  was  only  upon  a  weekly  account ;  and  upon 
^'  an  annual  or  final  account  the  result  might  have  been 
"  different.  Upon  the  balance  thus  struck  no  action  could 
^^  have  been  maintained  ;  and,  unless  an  action  could  have 
"  been  maintained,  the  set  oft' cannot  be  allowed  "  Park 
avd  Burrough,  J.^s  concurred. 

This  decision  agrees  with  all  other  cases  in  principle, 
and  determines  the  right  of  set  off  between  partners  at 
law  by  the  right  of  action.  The  right  of  set  off  is  depend- 
ent on  the  final  settlement ;  and  this  result  can  only  be 
obtained,  either  by  the  act  of  the  partners,  by  a  bill  in 
chancery,  or  by  the  action  of  account.  If,  then,  on  disso- 
lution of  a  partnership,  the  accounts  between  the  partners 
are,  on  bill  filed,  finally  settled  and  adjusted,  and  the  bal- 
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ances  respectively  due  ascertained  and  liquidated,  and  a 
sum  certain,  severally  due  and  payable,  decreed, — it  doea 
appear  that  if  the  parties  entitled  should  elect  to  proceed 
at  law,  each  would,  under  the  decree,  have  a  distinct 
and  separate  right  of  action  ;  and  this,  upon  the  same  prin- 
ciple on  which  they  would  have  a  right  of  action,  in  case  the 
Bcttlement  had  been  made  by  the  partners  themselves. 
Hence,  I  conclude  that,  under  this  decree,  Lockwood,  for 
the  amount  due  and  payable  to  him  from  Mitchell,  if  he 
had  elected  to  pursue  a  legal  remedy,  might  have  main- 
tained his  action  of  assumpsit;  and  if  so,  he  being  separ* 
ately  and  in  his  own  right  entitled  under  the  decree  to 
receive  a  sum  certain  as  due  and  payable  to  him  from 
Mitchell,  it  is  evident  he  would  have  a  right  to  set  off  the 
same  against  a  judgment  due  from  him  to  Mitchell. 

It  has  been  contended  that  the  decree,  being  made  in  a 
cause  where  several  are  complainants,  is  similar  to  a  joint 
judgment  and,  therefore,  cannot  be  set  off  against  a  judg- 
ment against  one  only  of  the  complainants.  On  this  point, 
it  does  appear  that  the  character  of  the  decree  is  misap- 
prehended. The  bill  filed  by  the  several  partners  against 
Mitchell,  the  acting  partner,  is  not  a  suit  instituted  by  the 
firm  to  recover  a  partnership  debt.  Its  object  was  not  to 
ascertain  a  sum  due  jointly;  but,  the  partnership  being 
dissolved,  it  is  the  mode  adopted  by  the  different  members 
interested  in  the  joint  concern  to  adjust  and  settle  their 
individual  interests,  and  to  ascertain  and  recover  what  is 
due  to  each  separately  from  Mitchell.  If  it  had  been  a 
suit  on  behalf  of  the  firm,  to  recover  a  debt  due  the  firm, 
then  it  would  have  been  competent  for  either  complainant 
under  the  decree  to  have  received  the  whole,  and  to  have 
given  a  discharge  for  the  same.  And,  on  the  death  of  any 
one  of  the  complainants,  the  survivors  would  have  been 
entitled  to  the  whole  sum.  It  is  the  necessary  result  of  a 
joint  judgment,  or  of  a  joint  interest  under  a  decree,  that 
the  survivor  is  entitled.   But  how  can  the  right  of  survivor- 
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ship  apply  to  the  decree  of  1825  ?  By  the  express  language 
of  the  decree,  $1818.95  is  due  and  payable  from  Mitchell 
to  Lockwood ;  and  he  could  not  pay  the  same,  or  any  part 
thereof,  to  either  of  the  other  complainants;  nor  could 
they  give  a  discharge  for  it,  or  become  entitled  to  it  by 
survivorship.  On  LockwOod's  death  the  right  to  receive 
it  would  have  passed  to  his  personal  representatives  as 
fully  and  absolutely  as  any  other  separate  debt.  The  suit 
being  a  proceeding  between  partners,  after  dissolution  of 
the  firm,  distinguishes  it  from  the  cases  cited  in  the 
argument, which  were  decisions  relative  to  the  right  of  set 
off  as  between  third  persons,  having  separate  demands 
against  members  of  the  firm  and  also  indebted  to  the  part- 
nership. In  all  such  cases,  it  would  be  inconsistent  with 
the  doctrine  of  setoff  to  permit  the  separate  debt  to  be 
deducted  from  the  claim  of  the  partnership;  because,  like 
the  case  of  a  joint  judgment,  it  would  be  charging  the 
joint  interest  with  an  individual  debt. 

Supposing  therefore  no  assignment  had  been  made  as 
between  Lockwood  and  Mitchell,  the  right  to  set  off  the 
amount  due  Lockwood  under  the  decree,  according  to  the 
principles  of  the  decided  cases  would  clearly  have  existed. 
The  sum  was  a  debt  due  from  Mitchell  to  Lockwood,  and 
it  was  liquidated  and  certain. 

The  next  subject  for  consideration  is  the  effect  and 
operation  of  the  assignment.  It  is  admitted  t'lat  the 
assignee  takes  subject  to  all  the  equity  existing  in  the 
obligor;  but  the  counsel  for  the  defendant  has  insisted 
that  the  rule  is  limited  to  the  equity  existing  at  the  time  of 
the  assignment.  For  the  purpose  of  understanding  this  part 
of  the  case  it  will  be  necessary  to  advert  to  the  assignment, 
and  ascertain  whether  either  the  assignment,  or  the  subject 
matter  thereof,  is  within  any  statutory  provision  of  this 
State.  We  have  an  Act  of  Assembly  authorizing  the  as- 
signment of  bills  and  specialties.  {Dig-  DeL  Zai/75,  42.) 
We  have  also  statutory  provisions  for  the  assignment  of 
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judgments  to  sureties  and  to  special  bail,  by  whom  the 
judgments  have  been  paid.  But  the  present  case  is  not 
embraced  within  the  provisions  of  any  of  these  statutes  ; 
and  I  know  of  none  other  under  which  this  assignee  can 
derive  the  legal  title.  The  peculiar  character  of  this 
assignment  requires  to  be  particularly  adverted  to.  It 
appears,  from  the  proof  in  the  cause,  that  judgment  was 
entered  on  the  bond  executed  by  Lockwood  to  Mitchell, 
under  and  by  virtue  of  the  warrant  of  attorney,  and  that 
afterwards  the  same  was  indorsed  for  the  use  of  Levi 
Dukes; — that  in  December,  1824,  an  extract  from  the  re- 
cord was  obtained  and  an  assignment  made  of  the  judg- 
ment to  Martin  W.  Bates,  Esq.,  for  the  purpose  of  paying 
a  debt  due  from  Mitchell  to  William  Schlayter,  of  Phil- 
adelphia, and  so  much  as  might  remain,  after  paying  the 
Schlayter  debt,  to  be  applied  to  a  debt  due  from  Mitcliell, 
together  with  Jacob  Biddle,  to  Longstreth  &  Bailey  of 
Philadelphia.  It  appears  that  the  indorsement  under  this 
assignment  was  not  made  on  the  record  until  23d  June, 
1880,  when  it  was  marked  for  the  use  of  M.  W.  Bates,  as 
.  per  assignment  to  him,  dated  the  8th  of  December,  1824, 
on  an  extract.  Byagreementof  counsel,  filed  in  the  cause, 
it  is  admitted  that  Samuel  Lockwood,  on  the  5th  of  No- 
vember, 1825,  had  notice  of  the  assignment  of  the  judg- 
ment by  Mitchell  to  Martin  W.  Bates.  How  far  the  rights 
of  the  debtor  arc  involved  or  affected  under  the  transfer, 
independently  of  legislative  enactment  on  the  subject, 
must  depend  upon  the  general  rule  relative  to  notice. 
This  would  fix  the  6th  of  November,  1826,  the  date  of  the 
notice,  as  the  time  when  the  liability  of  the  debtor  to  the 
assignee  commenced. 

The  next  inquiry  relates  to  the  effect  and  operation  of 
the  decree  which,  under  the  petition  in  February,  1826, 
was  ordered  by  the  Chancellor  to  be  entered  and  enrolled 
as  of  the  8th  of  August,  1825.  And  this  presents  for 
consideration  the   question,  whether  the  assignee  of  the 
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jadgmeDt,  having  notice  of  the  suit  pending  in  chancery^ 
having  acted  as  solicitor  in  the  cause,  and  being  fully  ac- 
quainted with  the  whole  proceeding,  including  the  final 
hearing  in  August,  1823,  does  not  come  within  the  rule  of 
equity  as  stated  by  Sir  William  Grant,  Master  of  the 
Bolls,  in  the  case  ot  The  Bishsop  of  Winchester  V8.  Paintj 
11  Ves.  Jr.  194;  that  **  he  who  purchases  during  the  pen- 
"  dency  of  the  suit  is  bound  by  the  decree  that  may  be 
"  made  against  the  person  from  whom  he  derives  title." 
That  a  Us  pendens  is,  of  itself,  notice  to  the  purchaser  is  a 
rule  well  established.  See  1  Johns^  Ch.  Rep.  577-578.  One 
of  the  Ordinances  of  Lord  Bacon,  laid  down  for  the  better 
and  more  regular  administration  of  justice  in  the  Court 
of  Chancery,  was  that  "no  decree  bindcth  any  that  cometb 
in  bona  fide  by  conveyance  from  the  defendants  before  the 
bill  exhibited,  and  is  made  no  party,  neither  by  bill  nor 
order ;  but  when  he  comes  in  pendente  lite^  and  while  the 
suit  is  in  full  prosecution,  and  without  any  color  of  allow- 
ance or  privity  of  the  land,  there  regularly  the  decree 
bindeth."  Lord  Bacon's  Works,  Vol.  4,  p.  511.  In  the  case 
of  Martin  vs.  StileSj  cited  in  11  Ves.  Jr.  200,  the  bill  was  filed 
in  1640,  and  was  abated  by  death  in  1648;  and  a  bill  of  re. 
vivor  was  filed  in  1662 ;  and  the  purchase  was  made  in  1651 ; 
— and  yet,  as  the  purchase  was,  by  relation  of  the  bill  of  re. 
vivor,  made  pendente  lUe,  the  purchaser  was  held  bound,  and 
by  no  less  a  judge  than  Lord  Clarendon.  When  this  case 
was  afterwards,  in  a  new  shap^,  brought  before  Lord 
Keeper  Bridgman,  1  Cos.  in  Ch.  150,  he  observed  that  it 
was  not  the  form  but  the  substance  of  a  decree,  that  all 
are  bound  who  come  in  pendente  lite.  The  case  of  Cul- 
peper  vs.  Austin^  2  Ch.  Ca.  115,  221,  is  a  strong  determina- 
tion on  the  same  point  In  that  case,  the  testator  had 
conveyed  his  lands  to  his  executors  in  fee,  to  pay  his  debts ; 
and  after  his  death  the  defendant  purchased  the  lands  of  the 
executors /or  a  vtduable  consideration.  The  heir  brought  his 
bill  to  have  the  land,  on  the  ground  that  the  lands  were  not 
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wanted  to  pay  debts;  and  the  Lord  Chancellor  held,  that 
the  suit  pending  between  the  heir  and  the  trustee,to  have  an 
account,  was  sufficient  notice  in  law,  without  actual  notice 
of  the  suit ;  and  that  the  party  purchased  at  his  peril  ;  so 
that  if,  in  the  event  of  the  suit,  it  appeared  that  the  sale 
was  unnecessary  and  improper,  the  heir  would  recover 
against  the  purchaser.  It  turned  out  afterwards  that 
the  defendant  lost  his  purchase,  though  he  had  no  actual 
notice /Of  the  suit,  and  though  he  had  purchased  and  paid 
the  same  day  the  bill  was  exhibited.  In  1  Ch.  Ca,  801  : 
Finch  Rep.  321,  there  we  repurchases  made  by  the  defend- 
ant for  a  valuable  consideration,  pendente  lite  ;  and  for  that 
reason  the  purchasers  were  decreed  to  reconvey,  and  deliver 
up  the  writings.  Chancellor  Kent,  after  viewing  the  pre- 
ceding cases,  declares  the  same  general  principle,  that  as  to 
all  persons  who  come  in  as  purchasers,  pendente  lUe^  though 
they  are  no  parties  to  the  suit,  they  and  their  interests  shall 
be  bound  and  avoided  by  the  decree ;  and  this  is  laid  down 
as  the  known  law  in  several  cases  to  be  found  in  Vernon. 
Preston  vs.  TvJbhin,  1  Vem.  286.  1  Vera,  818,  459.  2 
Vem.  216.  See  also,  2  P.  Wms.  482.  This  doctrine  came 
frequently  under  the  review  of  Lord  Hardwicke,  and  he 
always  held  that  a  purchaser,  pe/wfenfe  Kfe,  was  bound  by 
the  decree  in  the  suit.  2  Atk.  174 ;  3  Atk.  392.  Lord 
Camden  enforced  the  same  rule.     Amb.  676. 

But,  it  may  be  said,  that  admitting  the  rule  as  settled  by 
the  preceding  decisions,  yet  the  assignee  in  the  present  case 
was  not  a  purchaser  of  the  subject  matter  in  litigation, 
but  of  a  judgment  rendered  for  a  separate  debt  of  one  of 
the  partners.  This  objection  renders  it  necessary  to  con- 
sider the  question  as  to  what  was  the  equity  of  the  obligor 
in  the  bond  and  debtor  under  the  judgment;  for  the 
rule  is  well  established  that  the  assignee  takes  subject  to 
all  the  equitable  claims  of  the  debtor;  and  in  the  present 
case,  it  being  an  assignment  of  a  judgment,  the  assignee 
must  take  subject  to  all  the  equities  of  the  debtor  up  to 
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the  time  when  the  debtor  had  notice  of  the  assignment. 
In  the  case  of  Murray  vs.  BaUoUj  1  Johns  Ch.  Rep.  581,  it 
was  admitted  that  the  assignee  of  the  bond  and  mortgage 
took  them  subject  to  all  the  equitable  claims  of  the  obli- 
gor and  mortgagor,  but  not  to  a  latent  equity  of  a  third 
person.  Tet,even  with  respect  to  the  latent  equity  of  a  third 
person,  in  Bmfiew  vs.  Ferris ^  et  al.j  1  Dow^s  Pari.  Bep.  60, 
it  was  held,  on  an  appeal  in  a  Scotch  case,  "  that  a  latent 
"  equity  in  a  third  person  shall  not  defeat  a  bonajide  assignee 
"  of  a  right,  without  notice ;"  from  which  it  appears  that 
vrith  notice  it  would.  In  the  present  case,  it  is  not  neces- 
sary to  consider  the  rights  of  third  persons,  since  the 
inquiry  is  confined  to  the  equity  of  the  obligor,  who  is  the 
debtor  under  the  judgment  which  has  been  assigned,  and 
is  within  the  rule  that  the  assignee  takes  subject  to  all  his 
equitable  claims. 

In  Norton  vs.  Rose^  Washington's  Rep.  283,  this  question  as 
to  the  equities  of  the  obligor,  and  how  far  they  prevail 
against  an  assignee,  was  fully  considered  and  decided.  A 
bill  was  exhibited  in  the  Court  of  Chancery,  in  Virginia,  by 
the  appellant,  to  be  relieved  against  a  judgment  at  law 
recovered  against  him  by  the  appellee  upon  an  assigned 
obligation  for  the  payment  of  money.  The  equity  stated 
was,  that  the  plaintifi'  had  bound  himself  to  pay  to  George 
Anderson  £450,  being  the  balance  supposed  to  be  due  upon 
a  settlement  of  accounts ;  that  he  had  insisted  upon  cer- 
tain credits  for  money  paid  by  Charles  Harris  to  George 
Anderson,  to  a  part  of  which,  he,  the  plaintiff  was  entitled, 
but  that  the  plaii^tiflF,  relying  upon  Anderson's  assurances 
that  no  payment  had  been  made  to  him  by  Harris,  and 
that  he  was  insolvent,  gave  his  obligation  to  Anderson  for 
the  £450.  The  bill  prayed  an  injunction  against  a  judgment 
obtained  upon  the  obligation  by  the  defendant,  Rose,  as  as- 
signee thereof;  also  to  be  allowed  all  discounts  which  he 
could  make  appear  against  Anderson ;  and  for  general  relief. 
An  injunction  till  further  order  was  awarded.  The  defend- 
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ant,  Rose,  by  his  answer,  denied  any  notice  of  the  plaintiffs 
equity  at  the  time  of  the  assignment  made  to  him,  and 
insisted  that  he  was  a  bona  fide  purchaser  of  the  debt  in 
question,  for  a  valuable  consideration  paid  to  Anderson. 

The  decree,  or  so  much  of  it  as  relates  to  the  subject- of 
our  present  inquiry,  determined  that  the  plaintiff  could 
not  set  off  against  the  said  debt,  as  held  by  Rose,  any 
equitable  demand  which  he  might  have  against  George 
Anderson  ;  and  the  bill  was  dismissed  as  to  the  defendant, 
Rose.  From  this  decree  Norton  appealed.  The  case 
was  fully  argued  in  the  Court  of  Appeals,  and  the  judges 
delivered  their  opinions,  seriatim.  The  principles  appli- 
cable to  the  present  case  are  so  clearly  and  forcibly  stated 
in  these  opinions  that  I  cannot  better  express  my  own 
views  than  to  adopt  the  opinions  at  large. 

Roane,  J.  said  ''There  are  some  points  in  this  cause  which 
"  are  not  controverted  by  either  side.  It  is  admitted  that, 
"  upon  the  principles  of  the  common  law,  a  chose  in  action 
''  is  not  assignable  ;  that  is,  the  assignment  does  not  give 
''  to  the  assignee  a  right  to  maintain  an  action  in  his  own 
''  name.  It  is  also  conceded  that,  in  England,  the 
"  assignee  of  a  bond  takes  it  charged  with  every  species 
"  of  equity  which  was  attached  to  it  in  the  hands  of  the 
"  obligee.  If  a  different  principle  prevail  in  this  country 
"  it  must  grow  out  of  the  Acts  of  Assembly  which  author. 
"  ized  the  assignment  of  bonds.  The  intention  of  these 
"  was  to  alter  the  common  law,  so  far  as  it  prevented 
''  bonds  from  being  assigned,  and  to  give  to  the  assignee 
'^  a  right  to  sue  in  his  own  name,  in  the  same  manner  as 
'^  the  obligee  might  have  done.  It  was  not  intended  to 
"  abridge  the  rights  of  the  obligor  or  to  enlarge  those 
"  of  the  assignee  beyond  that  of  suing  in  his  own  name  ; 
"  and  since  it  is  clear,  that  prior  to  this  law  an  original 
"  equity  attached  to  the  bond,  following  it  into  the  hands 
"  of  the  assignee,  this  law  does  not  expressly  nor  by  im- 
"  plication  destroy  that  principle.     With    respect  to  the 
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"  proviso  in  the  Act  of  Assembly,  it  contemplates  legal  dis- 
"  counts  only.  The  words  *  the  plaintiff  shall  allow  all 
"  discounts  which  the  defendant  can  prove  '  were  meant 
"  to  extend  those  discounts  beyond  the  credits  which 
^^  might  be  indorsed  on  the  bond  ;  and  the  latter  words 
"  *  before  notice  of  such  assignment  was  given  to  the  defend- 
^^  ant '  were  meant  to  restrain  the  discounts  to  such  as 
"  existed  prior  to  notice  of  the  assignment.  This  enlarg- 
"  ing  and  restraining  proviso  was  necessary,  in  order  to 
"  express  clearly  the  meaning  of  the  Legislature  :  but 
"  neither  the  proviso,  nor  any  other  part  of  this  Act,  was 
"  intended  to  extend  to  or  abridge  equitable  discounts^  which 
"  were  not  in  the  contemplation  of  the  Legislature  when 
'^  making  this  law.  The  assignee,  it  is  admitted,  takes  the 
^*  bond  at  his  peril,  so  far  at  least  as  the  possible  claim  of 
**  the  obligor  to  discounts  may  extend.  If  he  chose  not 
"  to  encounter  this  risk,  nor  to  repose  entire  confidence 
"  in  the  obligee,  he  should  inquire  of  the  obligor,  and 
**  from  him  obtain  information  respecting,  at  least,  this  part 
"  of  the  subject.  With  the  same  convenience  may  the 
"  inquiry  extend  to  any  equitable  objections  attached  to 
**  the  bond.  The  two  cases  are  precisely  within  the  same 
"  reason,  and  I  can  discover  no  principle  of  policy  or  jus- 
"  tice  which  should  so  widely  distinguish  them,  I  am 
"  clear  in  the  opinion  that  an  equity  existing  against  the 
"  bond  is  not  lost  or  extinguished  by  an  assignment  for 
"  valuable  consideration  and  without  notice.  It  is  true 
"  Norton's  interest  in  the  goods  sold  by  Harris  is  not 
^-  established  in  the  proof;  but  the  ground  of  the  Chan- 
"  cellor's  decree  being  wrong,  it  must  be  reversed,  and 
"  the  cause  remanded  for  further  proceedings  so  as  to  let 
*'  in  Mr.  Norton  to  the  proof  of  his  equity." 

Carriiigton^  J., — in  the  concluding  part  of  his  opinion,  re- 
marked ; — "The  case  now  under  consideration  comes  fully 
"  within  those  principles  which  seem  to  me  to  be  correct. 
"Norton  and  Anderson  were  concerned  together  in  trade. 
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^^  and  upon  a  settlement  of  accounts,  Norton  claimed  a 
**  credit  for  the  proceeds  of  a  quantity  of  goods  in  the 
^^  hands  of  Harris.  But,  Anderson  assuring  him  that  he  had 
^'  received  no  part  of  those  proceeds,  Norton,  unsuspicioas 
"  of  the  truth,  gave  his  bond  for  the  balance  as  it  stood. 
^^  Rose,  it  is  admitted,  was  a  fair,  bona  fide  purchaser  of  the 
"  laud.  He  is  chargeable  only  with  neglect.  He  might  and 
'^  ought  to  have  satisfied  himself  that  the  debt  was  justly 
"  due  before  he  received  it.  K,  upon  an  inquiry,  Norton 
"  had  assented  to  the  payment,  or  acknowledged  he  had 
"  no  objections  to  it,  this  would  have  deprived  him  of  his 
''  equity  against  Rose.  It  was  easy  for  any  person,  wish- 
^^  ing  to  take  an  assignment  of  the  bond,  to  make  the 
"  inquiry.  He  would  know  at  once  where  to  make  the 
"  application.  On  the  other  hand,  Norton  could  not  give 
"  a  special  notice  to  the  person  who  was  about  to  obtain  it ; 
"  and  the  public  papers  would  afford  a  very  uncertain 
"  channel  of  information.  Upon  the  whole,  I  am  clear  that 
"  the  decree  is  erroneous  and  ought  to  be  reversed.'* 

Lyon,  J., — said,  "  K  Norton  had  given  this  bond  before 
"  assignments  were  sanctioned  by  legislative  authority,  it 
^'  is  admitted,  on  all  hands,  that  his  equity  would  have  fol- 
"  lowed  the  bond  into  the  hands  of  an  assignee.  If  so,  is  it 
^^  possible  that  the  legislature  could  have  meditated  so  much 
"  inj  ustice  as  to  exclude  him  from  setting  up  an  objection  to 
"  the  debt  which,  but  for  the  law,  he  might  have  made  ? 
"  Whatever  would  then  have  been  the  construction  of  the 
"  law  must  be  the  construction  of  it  at  this  day.  I  mention 
"  this  to  shew  that  the  legislature,  by  making  bonds  assigna- 
"  ble,  did  not  mean  to  deprive  the  obligors  of  any  equitable  • 
"  objections  which  they  might  have  against  them.  Upon 
"  the  whole,  I  concur  in  opinion  with  the  other  judges." 
See  also  the  case  of  Pickett  vs.  Morris^  2  Washington's  Rep. 
255. 

The  two  preceding  cases,  which  were  decided  in  the 
Court  of  Appeals  of  Virginia,  clearly  establish  the  prin- 
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ciple,  that  the  assignee  takes  subject  not  only  to  the  legal 
but  also  to  the  equitable  claims  of  the  obligor ;  and,  in  the 
case  of  Norton  vs.  Rose^  it  was  a  claim  arising  oat  of  part- 
nership transactions.  The  equitable  claim  to  a  further 
credit  was  founded  on  the  right  of  one  of  the  partners  to 
his  proportion  of  funds  received  by  the  other,  to  whom 
on  settlement  he  bad  executed  a  bond  without  being 
allowed  the  credit.  The  Court  held  the  assignee  liable, 
notwithstanding  he  had  no  notice  of  the  equitable  claim 
and  was  a  purchaser  for  valuable  consideration. 

In  all  the  cases  I  have  referred  to,  the  assignee  was  a  pur- 
chaser for  valuable  consideration .  But  how  stands  the  pres- 
ent case  in  this  respect?  Was  Martin  W.  Bates,  or  were 
the  creditors  for  whose  use  he  took  the  assignment  of  the 
judgment  from  Mitchell,  purchasers  for  a  valuable  consid- 
eration ?  It  appears  that  after  the  final  hearing  of  the 
suit  in  Chancery,  which  was  had  at  the  August  Term, 
1823,  in  which  suit  Lockwood,  as  one  of  the  partners,  was 
claiming  a  balance  due  him  from  Mitchell,  and  the  object 
of  that  suit  was  to  establish  and  recover  his  claim  from 
Mitchell,  the  whole  matter  in  controversy  being  confined 
to  the  question  of  indebtedness,  and  the  accounts  filed 
under  the  interlocutory  decree,  and  the  exceptions  heard 
and  considered, — that  while  matters  were  thus  pending, 
and  when  the  Chancellor  had  the  same  under  advisement 
for  the  purpose  of  making  up  his  decree,  Mitchell,  the 
defendant,  being  indebted  to  other  persons  and  insolvent 
or  embarrassed,  assigned  this  judgment,  which  he  had 
against  Lockwood,  to  Martin  W.  Bates,  in  trust  for  cer- 
tain other  creditors,  they  having  judgments  against  him. 
It  is  not  alleged  that  any  valuable  consideration  was  act- 
ually paid  by  the  assignee,  or  that  satisfaction  was  entered 
on  the  judgments  for  the  payment  of  which  the  assignment 
was  made.  From  all  that  appears  it  was  nothing  more 
than  an  assignment  of  a  collateral  security.  This  presents 
a  case  very  different  from  that  of  a  purchaser  for  valuable 
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consideration,  who  has  actually  paid  money ;  and  more 
especially  so,  when  the  assignee  was  the  solicitor  on  behalf 
of  the  defendant,  Mitchell,  and  consequently,  after  the  final 
hearing,  in  1823,  fully  acquainted  with  the  whole  subject. 
In  the  case  of  Tarton  vs.  Benson^  1  P.  Wms.  497,  Benson's 
administratrix  assigned  Turton's  bond  in  trust  for  the  ben- 
efit of  Benson^s  creditors.  Lord  Chancellor,  Parker,  de- 
clared that  "  as  to  Benson's  pretended  assignment  of  the 
"  bond,  it  was  upon  no  consideration ;  but  if  it  were,  yet 
"  in  truth  it  was  not  an  assignment,  but  an  agreement 
"  only  that  the  assignee  should  have  all  the  fair  and  equit- 
"  able  advantage  and  benefit  of  the  bond  that  the  assignor 
"  himself  was  entitled  to,  and  if  nothing  was  due,  nothing 
"  could  be  assigned  over."  The  Lord  Chancellor  further 
said,  "  as  to  what  had  been  urged,  that  the  creditors  of 
"  Benson  were  numerous  and  in  danger  of  losing  their 
"  debts  through  a  deficiency  of  assets,  that  would  be  of  no 
"  weight ;  for  still  the  creditors  of  Benson  must  be  paid 
"  out  of  Benson's  estate,  and  not  out  of  the  estate  of 
"  another  man."  This  case  in  Peere  Williams  I  have 
adverted  to  as  fully  answering  the  suggestion  made  by 
defendant's  counsel,  that  the  assignment  in  the  present 
case  was  for  a  valuable  consideration,  and  that  if  it  be  not 
sustained,  the  creditors  for  whose  use  it  was  made,  will 
lose  their  debts.  The  remark  made  by  the  Lord  Chancel- 
lor is  founded  upon  the  clearest  principles  of  equity  and 
justice. 

It  is  admitted  that,  at  law,  there  cannot  be  a  set  off^ 
under  our  Act  of  Assembly  ,except  in  cases  of  mutual  debts  ; 
but  where  there  are,*  upon  accounts,  mutual  credits 
between  two  parties,  though  they  cannot  be  set  off  at  law, 
yet  it  is  the  common  ground  of  a  bill  in  equity.  This  was 
the  opinion  of  Lord  Chancellor  Loughborough  ,in  the  case 
of  James  vs.  Kynmer^  5  Ves.  Jr.  108,  supposing  no  bank- 
ruptcy had  taken  place.  In  the  case  of  French^  assignee^ 
vs.  Fenriy  3  Dong.  It.  257,  being  a  case  of  bankruptcy,  the 
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set  off  was  allowed,  upon  the  ground  of  mutual  credit.  It 
was  an  action  of  assumpsit,  brought  against  the  defendant 
for  money  had  and  received  to  the  use  of  the  plaintiffs, 
as  assignees  of  Cox.  The  defendant  pleaded  the  general 
issue,  non-assumpsit^  and  gave  notice  of  set  off.  A  verdict 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  the  following  case,  viz  : 

That  on  the  24th  of  January,  1778,  Cox,  Holford  and 
Fenn,  agreed  to  purchase  a  row  of  pearls  for  an  advent- 
ure in  trade,  and  that  Fenn  should  advance  the  money. 
The  agreement  was  ba  follows  :  "  London,  24th  January, 
"  1778,  J.  Cox,  J.  Holford  and  J.  Fenn,  purchased  a  row 
"  of  pearls  of  James  L.  Jenne,  for  £2050,  including  the 
"  commission.  The  said  sum  was  advanced  by  J,  Fenn, 
'^  upon  an  agreement  that  pront  and  loss  thereon  should 
**  be  equally  divided  between  them,  in  thirds;  in  conse- 
"  quence  of  which,  we,  the  undersigned,  do  hereby  agree  to 
"  pay  two-thirds  of  the  interest  thereon,  from  the  said  24th 
"  of  January,  1778,  till  the   said   row  of  pearls  is  sold." 

In  November,  1778,  Cox  became  a  bankrupt,  after  which 
the  defendant  sent  the  row  of  pearls  to  China,  where  it 
was  sold  for  £6000,  and  the  net  proceeds  being  £5000,  was 
remitted  to  the  defendant.  Cox,  at  the  time  of  his  bank- 
ruptcy, was  indebted  to  the  defendant  in  a  much  larger 
sum  than  a  third  of  the  profits  of  this  adventure.  The 
question  for  the  consideration  of  the  Court,  therefore,  was 
whether  he  was  entitled  to  set  off  the  sums  owing  to  him 
from  the  bankrupt  in  bar  of  the  action  brought  by  the 
bankrupt's  assignees  for  a  third  of  the  profits  arising  from 
the  sale  of  the  pearls.  Lord  Mansfield,  said,  "  The  Act 
**  of  Parliament  is  accurately  drawn  to  avoid  the  injustice 
*'  that  would  be  done,if  the  words  were  only  mutual  debts ; 
"  and  it,  therefore,  provides  for  mutual  credit  In  this  case, 
"  credit  is  given  to  the  defendant  for  a  row  of  pearls  which 
'^  is  to  belong  in  thirds  to  three  persons.  As  Fenn  ad- 
"  vanced  the  whole  money,  the  other  two  were  to  pay 
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"  him  interest  for  their  shares  until  the  pearls  were  sold. 
"  There  is  no  doubt  but  there  was  a  mutual  credit.  Cox  had 
"  trusted  him  with  the  pearls,  and  he  had  trusted  Cox  with 
^^  other  goods,  which  in  all  probability  he  would  not  have 
"  otherwise  done.  This  is  the  real  justice  of  the  case,  if 
"  there  had  been  no  bankruptcy ;  and  the  bankruptcy 
"  ought  not  to  alter  the  real  justice  of  the  case." 

Upon  a  full  consideration  of  all  the  cases,  I  am  of  opin- 
ion that  the  complainant  is  entitled  to  relief  and  to  have 
the  amounts  due  him,  under  the  decree,  set  off  against 
the  sum  due  upon  the  judgment. 

Let  a  decree  be  entered  accordingly. 
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The  two  following  cases,  found  among  the  late  Chancellor  Ridgely^s  notes, 
are  deemed  of  sufficient  importance  to  be  published  in  an  appendix 
to  the  Chancery  Reports.  Suggestions  in  favor  of  their  publication 
have  come, — as  to  the  first  case  from  the  bar,  and  as  to  the  other  from 
some  of  the  Judges.  It  will  be,  doubtless,  acceptable  to  the  profession 
to  have  such  memorials  as  yet  remain  of  the  deceased  Chancellors 
preserved ;  for  which  purpose  they  also  are  added  to  the  appendix. 


Elizabeth  Farrow, 

Nathan  Farrow,  James  Farrow,  Sarah  Farrow,  Elizabeth 
Farrow  and  Francis  A-  Farrow. 

Orpliafu'  Court,  Kent  Counfy,  Feb.  T.  1822. 

Dower  may  be  assigned  by  the  Orphans'  Court  in  all  cases,  except  where, 
under  special  circumstances,  the  aid  of  a  court  of  chancery  is  neces- 
sary. 

The  Orphans*  Court  is  a  court  of  equity,  as  to  all  matters  within  its  juris" 
diction  ;  and  it  may  take  cognizance  of  any  bar  to  dower,  equitable  as 
well  as  legal. 

An  an^e- nuptial  contract  for  a  collateral  satisfaction  in  lien  of  dower, 
fairly  made,  is  a  good  bar  in  equity,  and  may  be  enforced  against  a 
claim  of  dower  in  the  Orphans*  Court.  But  a  concealment  by  the 
husband  of  any  fact  which,  at  the  time  of  entering  into  the  contract, 
ought  to  have  been  communicated  to  the  wife,  is  a  fraud,  and  avoids 
the  contract. 

Petition  /or  Dower. — ^Joseph  Farrow,  by  his  will,  dated  Sept.  20, 
1821,  devised  all  his  real  estate  to  his  children,  the  respondents 
58 
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above  named.  He  devised  no  portion  of  his  estate,  real  or  personal, 
to  his  widow.  The  personal  estate  proved  to  be  greatly  inBofficient 
to  pay  the  testator's  debts.  This  petition  was  filed  by  the  widow 
for  the  assignment  of  her  dower  out  of  the  real  estate  of  Joseph 
Farrow,  dec*d.  A  sammons  in  dower  to  the  respondents,  as  heirs 
at  law  of  Jopeph  Farrow,  dec'd,  was  awarded  and  served.  The 
respondents  appeared,  and  pleaded  in  defence,  that  '^  beibre  the 
'^  marriage  had  and  solemnized  between  the  said  Joseph  Farrow, 
''  dec'd,  and  the  petitioner,  to  wit,  on  the  8th  of  September,  1818, 
**  by  a  certain  instrument  of  writing,  sealed  with  the  seals  of  the  said 
*'  Joseph  Farrow,  dec'd,  and  the  petitioner,  ic  was  agreed  by  and 
'^  between  the  parties  respectively,  that  the  petitioner,  if  she  should 
^'  be  the  longest  liver,  should,  on  the  death  of  the  said  Joseph 
**  Farrow,  have  and  receive  one-third  part  of  the  personal  estate  of 
"  the  said  Joseph,  in  lieu  and  in  full  satisfaction  of  her  third  or 
'  portion  of  the  said  Joseph's  real  estate.^' 

The  article  of  agreement,  upon  which  the  defence  rested,  w&^  as 
follows,  viz  : 

*'  Article  of  Agreement,  made  and  concluded  on  this  8th  Sep- 
"  tember,  1818,  by  and  between  Joseph  Farrow,  of  Little  Creek 
'*  Hundred,  in  the  County  of  Kent,  and  State  of  Delaware,  of  the 
^'  one  part,  and  Elizabeth  Birkelow,  of  the  same  Huudred,  County 
*•  and  State  aforesaid,  of  the  other,  witnesseth, — That,  whereas, 
**  a  marriage  is  shortly  intended  to  be  had  and  solemnized  between 
'^  the  said  Joseph  Farrow  and  the  said  Elizabeth  Birkelow,  it  is 
^'  expressly  agreed  and  understood  by  the  said  Joseph  Farrow  and 
^'  the  said  Elizabeth  Birkelow,  that  if  the  said  intended  marriage 
''  should  take  placC;  then  and  in  such  case,  and  provided  also  that 
^  the  said  Elizabeth  Birkelow,  should  be  the  longest  liver,  that  she 
^'  shall,  after  the  death  of  the  said  Joseph  Farrow,  have  and  receive 
*^  one-third  of  the  said  Joseph  Farrow's  personal  estate,  and  in  lieu 
'*  and  full  satisfaction  of  her  third  or  portion  of  the  said  Joseph 
**  Farrow's  real  or  personal  estate. 

**  In  witness  whereof,  &c." 

(SlfiTzxed.) 

In  the  presence  of  us. 


Patrick.  Connolly, 
Henry  Lowman. 


Joseph  Farrow,  {^^l 

Elizabeth  Birkelow.  ^l^^ 
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At  the  hearing  of  the  petition  the  Article  of  Agreement  was 
admitted  ; — ^also,  the  marriage  pf  the  petitioner,  that  she  was  then 
twenty-one  jears  of  age^  and  the  seisin  of  Joseph  Farrow,  deceased; 
also,  that  there  remained  no  personal  estate  of  the  deceased,  the 
whole  having  been  sold  under  executions  since  his  death.  Wit- 
nesses were  examined  on  behalf  of  th'3  respondents,  to  prove  the 
general  notoriety  of  Joseph  Farrow's  indebtedness;  but  it  did  not 
appear  to  have  been  brought  to  the  knowledge  of  the  petitioner. 

H.  M.  Ridgely^  for  the  petitioner. 

HaU  and  «7.  M,  Clayton^  for  the  respondents 

Ridgely^  Ohancelhr,  and  ex  officio  Judge  of  the  OrpJians'  Court.'-^ 
By  the  marriage  article  the  petitioner  agreed  to  take,  in  case 
she  should  survive  her  husband,  Joseph  Farrow,  one-third  of  his 
personal  estate,  ''  in  lieu  in  and  full  satisfaction  of  her  third  or 
^*  portion  of  his  real  or  personal  estate."  Before  and  at  the  time  of 
the  marriage,  Joseph  Farrow  was  greatly  in  debt, — far  beyond  the 
value  of  his  personal  estate.  He  died  about  the  12th  of  December, 
1821.  On  the  Ist  and  2d  of  January,  1822,  his  whole  personal 
estate  was  sold  by  the  sheriff,  under  execution  process,  originally 
issued  the  8th  of  September,  1818,  the  day  of  th^  marriage  ;  and 
no  part  of  it  has  been  or  can  be  applied  according  to  this  contract. 
The  wife  was  twenty-one  years  old  at  her  marriage. 

On  the  part  of  the  respondents,  two  grounds  were  taken,  viz  ; 

1.  That  the  Act  of  Assembly  did  not  give  to  this  Court  juris- 
diction in  every  case  of  dower ;  that  in  many  of  them  very  import- 
ant questions  of  law  may  arise  which,  if  entertained  by  this  Court, 
may  be  settled  without  going  into  and  being  heard  and  finally 
determined  by  the  High  Court  of  Errors  and  Appeals.  And  it  was 
suggested  that,  on  the  allegation  of  fraud  made  by  the  petitioner's 
counsel,  the  Court  should  send  that  question  to  be  tried  by  a 
jury. 

2.  It  was  contended  that  the  wife,  before  marriage,  might  bind 
herself  by  such  an  agreement,  however  precarious  it  may  be,  so  as 
to  bar  her  claim  of  dower. 
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First.  As  to  the  jurisdiotiou  of  this  Court, there  can  be  no  question. 
The  Act  respecting  devises  of  lands,. joint  estates  and  dower  (  5  Del. 
Laws,  174,)  *  has  enacted  that,  *^  in  all  cases  where  a  widow  may 
^*  be  entitled  to  dower,  the  same  may  be  assigned  and  laid  off  to  her 
'^  by  the  Orphans'  Court  of  the  county  where  the  land  lies,  upon 
"  her  petition  to  the  said  Court,  by  the  like  proceedings,  and  in  the 
'*  same  manner,  as  is  by  law  provided  in  the  case  of  intestate  estates ; 
*<  and  the  costs  and  charges  thereof  shall  be  ordered  by  the  Court 
"to  be  paid  by  the  parties  respectively  concerned,  according  to 
*^  their  interests  in  the  said  lands  whereof  dower  shall  be  so  assigsed 
''  or  laid  o£f.''  There  can  be  nothing  clearer  than  the  meaning  of 
the  Legislature,  as  expressed  in  this  Act.  Authority  is  given,  in  all 
causes  where  a  widow  is  entitled,  to  assign  her  dower.  By  law,  in 
intestacies,  no  case  can  arise  in  which  dower  may  not  be  assigned 
by  this  Court,  unless  the  aid  of  a  Court  of  Chancery  may  be 
required.  Such  has  been  the  construction  and  practice  under  the 
acts  concerning  intestates'  estates,  and  the  Legislature  intended  by 
the  late  Act  to  subject  all  cases  of  dower,  where  the  demand  could 
be  sustained  at  law,  to  trie  same  jurisdiction,  and  to  the  same  course 
of  proceeding,  whether  the  widow's  right  accrued  on  an  intestacy 
or  in  any  other  manner.  The  act  is  remedial,  and  was  intended  to 
facilitate  the  assignment  of  dower,  to  lessen  the  charges,  and  equita- 
bly to  divide  the  expenses  among  the  parties  interested.  Tet,  as 
there  are  no  negative  words  in  the  Act  and  none  implied,  the  widow 
may,  according  to  the  nature  of  the  case,  resort  to  any  other  tribunal 
which  had  jurisdiction  before  the  Act  was  passed.  In  some  cases  it 
may  be  necessary  to  apply  to  chancery  for  its  assistance ;  as  where 
she  has  no  title  deedS;  (Gases  Temp,  Talbot^  126,)  or  for  the  dis- 
covery of  such  facts  as  may  enable  her  to  proceed  at  law  or  in  this 
Court ;  and  on  an  allegation  of  an  impediment  thrown  in  her  way 
in  her  proceedings  at  law,  a  Court  of  Chancery  has  a  right  to  assume 
a  jurisdiction  to  the  extent  of  giving  her  relief  for  her  dower,  and, 
if  the  alleged  facts  are  not  positively  denied, to  give  her  the  full  assist- 
ance of  that  Court,  she  being,  in  conscionce  as  well  as  at  law,  entitled 
to  her  dower.  Ourtis  vs.  Curtis,  2  Bro.  Gh.  Rep,  620,  630.  Pultn^ 
vs,  Warren,  6  Ves.  Jr.  89.  But  dower  is  a  large  demand,  and  the 
widow's  remedy  is  prima  facie  at  law ;  and  wherever  she  had,  or  still 

*  See  Dig.  Dd,  Laws,  (of  1829),  167. 


Digitized  by 


Google 


APPBKDIX.  461 

Farrow  o.  Farrow. 


has,  a  remedy  at  law,  8he  maj  apply  to  this  Court  by  petition  and 
recover  ber  dower. 

It  has,  however,  been  suggested  that,  on  the  allegation  by  the 
petitioner  of  fraud  in  the  marriage  contract,  this  case  should  be  sent 
to  one  of  the  courts  of  law,  in  order  that  the  question  may  be  tried 
by  a  jury.  For  what  purpose  should  it  be  sent  to  a  jury  ?  That 
another  judge  may  sum  up  the  testimony,  and  tell  the  jury  what  are 
the  conclusions  of  law,  upon  the  facts  proved  ?  Or,  is  it  because  a 
jury  U  more  competent  to  try  the  credit  of  a  witness?  This  Court, 
it  is  presumed,  can  as  competently  make  the  proper  conclusions  upon 
the  facts  as  the  judge  of  another  court ;  and,  as  the  advantage  of  a 
viva  voce  examination  can  be  had  hero^  the  credit  of  witnesses  may 
be  as  completely  and  satisfactorily  tried  here  as  by  a  jury.  Suppose 
it  were  sent  to  a  jury;  their  finding  would  not  conclude  this  Court 
and  more  especially  the  Court  having  appellate  jurisdiction.  They 
must  hear  and  decide  for  themselves.  The  Act  of  Assembly  war- 
rants no  such  proceeding.  The  intestate  acts  countenance  no  such 
course;  and  no  instance  ever  has  occured  of  an  issue  being  made  up 
and  sent  to  a  jury  by  this  Court.  The  petitioner  has  a  right  to  insist 
on  a  decision  of  this  Court ;  and  it  is  the  more  important,  as  the 
petitioner's  interest  cannot  extend  beyond  her  life,that  no  unnecessary 
delay  should  be  interposed.  With  her  life  her  claim  ceases;  and 
she  ought  not  to  be  delayed  by  a  new  and  extraordinary  mode  of 
proceeding;  particularly  as  the  Act  of  Assembly  limits  the  Court  to 
the  like  proceedings  as  in  the  cases  of  intestacy. 

The  principal  difficulty  has  arisen  on  the  plea  of  the  respondents. 
By  that  an  agreement  mado  before  marriage,  for  a  collateral  satisfac- 
tion, is  set  up  to  bar  the  petitioner.  At  common  law,  a  jointure 
was  no  bar  of  dower ;  because  no  collateral  satisfaction  could  bar  a 
right  or  title  of  inheritance  or  freehold.  Vernon* 8  case,  4  Co.  Rep. 
1  ;  Co.  Lit.  363:  2  Bac.  Ahr.  140,  Dower,  F.  But  now.  by  the  Stat- 
ute 27  H,  8.  c  10.  a  jointure,  made  according  to  the  Statute,  is  a 
bar.  Though  a  collateral  satisfaction  is  not  pleadable  at  law^  yet 
it  may  be  a  good  bar  in  equity.  Lawrence  vs.  Lawrence^  2  Vem. 
365  :  Co.  Lit.  36,  c,  note  (1)  :  Eq.  Ca.  Ah.  218  pi.  2  :  Mundy  vs, 
Mundy,  2  Ves.  Jr.  122, 129.  And  the  cases  in  equity  generally  arise 
from  some  legal  bar,  or  from  some  peculiar  difficulty  in  prosecuting 
the  claim  at  law.     Curtis  vs.  Curtis,  2  Bro.  Ch.  Rep.  620,  630 : 
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Pulteney  vs.  Warren  6  Ves.  Jr.  89  :   MitforcVs   Pleadings,  110,  111  : 
1  Madd.  Gh,  Fr  242. 

No  objection  has  been  made  to  the  plea  upon  this  ground ;  and  this 
being  the  first  case  of  the  kind,  the  question  is  whether  the  plea  of 
an  equitable  bar  should  be  received  by  this  Court,  supposing:  it  to  be 
available  in  equity.  The  question  must  depend  upon  the  character 
of  this  Court  and  its  mode  of  proceeding.  In  the  Constitution, 
Article  6,  Sec,  15, 1  Del.  Laws,  42  :  3  Del,  Laws  256,  the  equity 
jurisdiction  of  this  Court  is  spoken  of  as  the  only  jurisdiction  of 
the  Court ;  and  in  the  Act  for  .establishing  an  Orphans'  Court,  (1 
Del,  Laws,  87,)  an  appeal  is  given  to  the  Governor  tor  the  time  being, 
in  equity.  All  the  acts  to  be  performed  by  this  Court  are  of  an 
equitable  nature  -,  and  the  proceedin^^^s  are  by  petition,  summons^ 
citation,  attachment,  imprisonment  and  sequestration  — forms  pecu- 
•  liar  to  a  court  of  equity.  The  subject  matter  of  the  jurisdiction  of 
this  Court  is  such  as  properly  belongs  to  a  court  ot  equity  ;  and  no 
portion  of  it  is  such  as  belongs  to  a  court  of  common  law,  unless  it 
be  the  partition  of  the  real  estate  of  intestates  among  their  heirs^as 
tenants  in  common,  and  the  assignment  of  dower.  The  division  of 
the  real  estate  of  intestates  amonir  their  heirs,  as  tenants  in  common, 
is  a  peculiar  case,  and  is  not  known  at  common  law.  unless  among 
parceners.  This  authority  was  given  to  the  Orphans'  Court  very 
early,  and  has  been  so  continued.  The  aa^ignment  of  dower  in  this 
case  is  to  be  made  upon  the  petition  of  the  widow,  and  in  the  same 
manner  as  is  by  law  provided  in  the  case  of  intestates'  estates  ;  and 
the  costs  are  to  be  paid  by  the  parties  according  to  their  interest  in 
the  land.  This  Court,  then,  is  a  court  of  equity,  as  to  all  matters 
within  its  jurisdiction  ;  and  whatever  is  a  bar,  either  at  law  or  in 
equity,  may  be  pleaded.  The  Act  declares,  that  in  all  oases  where 
the  widow  may  be  entitled  to  dower,  the  same  may  be  assigned  and 
laid  o£f  by  this  Court.  If  she  is  not  entitled  at  law,  or  if  there  is 
any  equitable  bar,  the  Court  canmt  assign  it.  The  Act  seemb  to 
mean  that  the  whole  inquiry  should  be  made  by  this  Court,  to  ascer- 
tain that  she  has  title  before  the  dower  can  be  assigned 

Second,  This,  then,  brings  us  to  the  question  of  the  widow's  right, 
which  depends  upon  the  effect  to  he  given  to  the  marriage  contract. 

The  contract,  if  fairly  made,  would  certainly  be  binding  on  the 
petitioner.    In  Lawrence  vs    Lawrence,  2  Vem,  365,  Lord  Somers 
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decreed  that  a  collateral  satisfaction  was  a  good  bar  in  equity.  This 
decree  was  reversed, — not  because  of  any  doubt  that  dower  might  be 
barred  in  equity,  but  because  the  devise  to  the  wife  was  not  expressed 
to  be  in  satisfaction  of  dower.  See  Mr,  Hargrave's  9U)te  (i)  to  Co. 
Lit,  36,  a.  In  Davila  vs.  Davila,  2  Vern.  724,  marriage  articles 
were  held  to  bar  all  demands  out  of  the  personal  estate  under  the 
Statute  of  Distributions.  Oaruthers  vs.  Oaruthers^  4  Bra.  Ch.  Rep. 
506,  in  the  note,  where  Davila  vs,  Davila  is  cited  as  law.  In  Glover 
vs.  Bates,  1  Atk.  439,  a  marriage  contract,  made  before  marriage  with 
an  infant  and  which  she  agreed  to  after  the  death  of  her  husband 
and  alter  she  arrived  to  the  age  of  twenty-one  years,  was  held  to  bar 
her  of  her  share  of  the  personal  estate  under  the  Statute  of  Distri- 
butions,— the  husband  having  died  intestate  ;  such  effect  being  given 
to  a  provision  that  certain  terms  for  years  therein  mentioned  should 
go  to  the  wife,  in  full  satisfaction  and  recompense  of  all  right  and  . 
claim  of  dower,  or  any  claim  or  right  by  common  law,  custom  of  the 
city,  or  any  other  usage,  law,  or  custom  notwithstanding.  In  Car- 
tUhers  vs.  Caruthers,  4  Bra.  Ch.  Rep  500,  where  the  question  was 
whether  a  female  infant  should  be  bound  by  a  settlement  made  on 
her  marriage,  it  was  decided  that  she  should  not  be  bound,  because 
of  the  uncertainty  of  the  provision  made  for  the  wife.  But  the 
Master  of  the  Rolls  said,  that  if  she  had  been  an  adult  she  might 
have  taken  a  provision  out  of  the  personal  estate,  or  she  might  have 
taken  a  chance  in  .  satisfaction  of  her  dower,  acting  with  her  eyes 
open  ;  but  an  infant  is  not  bo  and  by  a  precarious  interest.  In  1 
Madil.  Ch.  Pr.  355,  the  law  is  thus  summed  up,  that  '•  any  provi- 
''  sion,  however  inadequate  or  precarious  it  may  be,  which  an  adult 
**  before  marriage  agrees  to  accept,  in  lieu  of  dower,  will  amount  to 
''  a  good  equitable  jointure.''  Like  all  other  contracts,  if  she  is 
fully  apprised  of  all  the  circutpstances,  if  she  acts  with  her  eyes 
opeU;  and  has  an  equal  knowledge  with  the  husband  of  all  the  facts, 
so  that  she  may  judge  t»f  them  and  of  the  probable  result  of  the 
contract,  she  certainly  ought  to  be  bound  But  if  there  is  any  con- 
cealment, or  the  suppression  of  any  fact  or  thing  which  ought  to  be 
communicated^  it  amounts  to  fraud,  and  will  vitiate  the  contract. 
This  doctrine  is  applicable  to  all  contracts.  Jervois  vs.  Duke.  1 
Vernon  1 9 :  Broderick  vs.  Brodericky  1  P.  Wms.  239  :  Cann  vs. 
Gann.  ih.  727.  And  in  the  very  case  of  dower^  if  it  be  fraudu- 
lently or  partially  assigned  by  the  sheriff,  a  court  of  equity  will  give 
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relief.  Hohy  vs.  Hohy,  I  Yem.  218  :  Sneyd  V8.  Sntyd,  1  Aik.  442. 
In  Harvey  vs.  Ashley^  3  Atk,  607,  Lord  Hardwicke  declared  that 
the  husband,  wbo  had  entered  into  a  marriage  contract  with  his  wife, 
an  infant,  was  guilty  of  a  fraud  in  secreting  judgments  and  other 
debts  that  were  charged  upon  the  estate,  and  that  this  was  a  good 
ground  for  relief, — not  indeed  to  set  aside  the  whole  settlement,  but 
to  apply  the  unsettled  estate  of  the  husband  to  exonerate  the  estate 
settled  of  the  incumbrances  which  had  not  been  disclosed  And  the 
case  cited  by  the  petitioner's  counsel  from  2  Com.  Dig.  469,  Chan- 
cery, (3  £.  2)  shows,  that  where  a  personal  estate  was  vested  in  trus- 
tees upon  trust  to  pay  £100,  per  annum,  to  a  widow  in  lieu  of  dower, 
which  proved  deficient,  though  she  accepted  it  for  many  years,  it  was 
supplied  out  of  the  real  estate.  This  case  shows  that  where  some- 
thing is  expected  and  considered  to  be  given  in  lieu  of  dower,  and 
.the  consideration  fails,  the  woman  shall  be  otherwise  satisfied.  And 
this  does  not  interfere  with  what  was  before  said,  that  a  woman,  an 
adult,  might  take  any  chance  or  provision,  however  precarious  it  may 
be,  acting  with  her  eyes  open,  in  satisfaction  of  her  dower;  for  the 
unreasonableness  of  a  contract  is  no  ground  to  set  it  aside,  if  she  is 
of  age,  perfectly  acquainted  with  her  rights,  fully  aware  of  what  is 
done,  and  of  all  the  circumstances  which  may  affect  her,  and  is  free 
from  deception. 

The  contract  now  under  consideration  is  not  such  as  a  Court  of 
ijhancery  would  execute.  The  husband  secreted  the  debts  which 
both  his  real  and  personal  estate  were  bound  to  satisfy.  On  the  8th 
September,  1818,  the  date  of  the  contract  and  marriage,  two  writs 
of  execution  were  issued  at  the  suit  of  the  President,  Directors  and 
Company  of  the  Commercial  Bank  of  Delaware,  under  which  his 
goods  and  personal  estate  were  all  subsequently  sold,  without  raising 
a  sufficiency  to  pay  his  debts. 

According  to  the  evidence,  there  is  no  proof  that  Mrs.  Farrow 
had  any  notice  of  the  debts.  Mr.  Farrow  h&d  a  good  deal  of  con- 
versation with  other  persons  about  them  ;  but  none  of  the  witnesses 
bring  a  knowledge  of  them  home  to  the  wife.  Nothing  was  said 
about  them  when  the  contract  was  executed  nor  at  the  time  of  the 
marriage,  all  which  happened  the  same  day.  There  is  a  total  want 
of  any  evidence  that  she  had  been  informed  of  his  situation.  It  is 
erident  that  she  must  have  expected  something  as  an  equivalent  for 
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what  she  abandoned  ;  and>  therefore,  to  make  the  contract  valid  Jus- 
tice required  that  his  real  situation  should  have  been  fully  disclosed 
to  her.  He  knew  well  his  embarrassments,  and  that  there  could  be 
no  reasonable  expectation  that  she  would  ever  receive  any  thing  in 
Hen  of  her  dower.     All  this  should  have  been  explained  to  her. 

An  order  for  the  assignment  of  dower  must  be  made. 


Waltxb  Douqlabs,  Ad'mr.  of  Wm.  8.  Douai.AB8, 

M. 

Robert  Stbphxrb. 

High  Court  of  Errors  and  Appeals^  June  T,  1821. 

History,  objects  and  ponstmction  of  the  2d  Sec.  4th  Art.  of  the  Constitution 
of  the  United  States,  providing  that  *'  the  citizens  of  each  State  shall 
be  entitled  to  all  privileges  and  immunities  of  citizens  in  the  several 
States." 

William  S.  Douglass,  the  intestate,  a  citizen  of  the  State  of  Del- 
aware, became  bound  by  his  bill  obligatory,  dated  the  6th  of  March, 
1813;  in  the  sum  of  $320^  to  be  paid  to  Robert  Stephens,  a  citizen 
of  the  State  of  Maryland.  William  S.  Douglass  was  also  indebted 
at  the  time  of  his  death,  to  Walter  Douglass,  his  administrator,  a 
citizen  of  this  State,  the  plaintiff  in  this  Court,  in  a  large  sum  of 
money,  on  a  book  account.  Stephens  brought  a  suit  in  the  Court 
of  Common  Pleas  on  this  bill,  against  Douglass,  the  administrator. 
To  this  action  the  defendant  below  pleaded  debts  of  prior  and  lu. 
perior  dignity,  and  insisted  that  the  Act  of  Assembly  directing  the 
the  priority  of  payment  of  debts  within  this  government  (1  Vol, 
Dd.  LatDMf  81)  entitled  him  to  retain  his  debt,  in  preference  to 
Stephens,  a  creditor  residing  out  of  this  State. 

59 


Digitized  by 


Google 


466  APPKNBIX. 


Douglass,  Adm'r.,  o.  Stephens. 


The  Act  of  Assembly  upon  which  h(B  relied  provides  as  foUowSy 
viz. :  *'  that  where  any  debts  are  due,  by  any  person  whatsoever,  to 
''  any  of  thQ  inhabitants  of  this  Government;  in  all  courts  within  the 
*^  same,  priority  of  judgment  and  execution  for  debts  due  from  any 
'^  person  whatsoever  shall  be  allowed  to  the  inhabitants  of  this 
'^  Government,  and  that  no  foreign  debt  shall  be  paid  by  any  executor 
'*  or  administrator,  till  the  debts  due  to  the  inhabitants  of  this 
*^  Government  be  first  secured  and  paid ,  on  penalty  to  pay  the  credi- 
'^  tors  of  this  Government,  as  far  as  the  assets  in  such  executors'  or 
^'  administrators'  hands  would  reach,before  such  foreign  debts  were 
*'  paid;  Provided^  that  the  demand  be  made  within  six  months  after 
"  the  death  of  such  debtor ;  any  law,  act,  custom  or  usage  to  the 
^'  contrary  hereof,  in  anywise  notwithstanding/' 

The  plaintiff  below,  Stephens,  on  the  other  hand,  relied  upon  the 
provision  in  the  second  section  of  the  same  Act  of  Assembly,  and 
on  the  second  section,  of  Article  lY,  of  the  Constitution  of  the 
United  States,  as  entitlin>^  him  to  a  recovery  of  his  debt,  in  preference 
to  the  inhabitants  of  this  State  whose  debts  are  of  an  inferior  order 
The  Act  prescribes  the  payment  of  debts  of  a  deceased  person  by 
an  executor  or  administrator  as  follows  :  (1.)  Funeral  expenses. 
(2.)  Debts  due  the  crown  and  to  the  proprietary ;  now  to  the  State. 
(3.)  Debts  due  by  judgment  obtained  in  the  lifetime  of  the  party 
deceased.  (4.)  Debts  due  by  recognizance  and  for  rent.  (5.) 
Debts  due  by  obligation.  (6.)  Debts  due  by  bill.  (7.)  Servants' 
and  workmens'  wages.  (8.)  Accounts  of  merchants  and  others. 
The  Section  of  the  Constitution,  referred  to,  ordains  that  '*  the  citi- 
^'  zens  of  each  State  shall  be  entitled  to  all  privileges  and  immuni- 
^*  ties  of  citizens  in  the  several  States."  The  sixth  Article  of  the 
Constitution  declares,  that  the  Constitution,  and  the  laws  of  the 
United  States,  which  shall  be  made  in  pursuance  thereof,  and  all 
treaties  made,  or  which  shall  be  made  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the  land ;  and  the  judges 
in  every  State  shall  be  bound  thereby,  any  thing  in  the  Constitu- 
tion or  laws  of  any  State  to  the  contrary  notwithstanding. 

The  Court  of  Common  Pleas  rendered  a  judgment  in  favor  of 
Stephens.  To  reverse  that  judgment  was  the  object  of  this  writ  of 
error. 

W,  HaU,  for  the  plaintiff  in  error. 
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H.  At,  Ridgely^  for  the  defendant  in  error.    . 

RiDGKLT,  Chanoellor. — I  shall  consider  this  case  on  the  broad 
question,  whether  the  Constitution  of  the  United  States  places  a 
citizen  of  the  State  of  Maryland  on  an  equal  footing  with  a  citizen 
of  this  State,  in  the  recovery  of  debts.  If  it  does,  the  judgment 
of  the  Court  of  Common  Pleas  must  be  affirmed  ;  for  the  Constitu- 
tion of  the  United  States  is  the  supreme  law  of  the  land,and  abrogates 
the  laws  of  every  State  in  the  Union  inconsistent  with  it.  But  if, 
on  the  other  hand,  the  term  ^*  citizen  ''  is  only  used  in  contradis- 
tinction to  "  alien;"  and  if  the  Constitution  designed  to  secure  to 
the  citizens  of  other  States  the  mere  right  of  citizenship,  that  isj; 
that  they  shall  not  be  deemed  aliens,  and  to  confer  no  other  privi 
ileges,  then  the  judgment  is  erroneous,  and  should  be  reversed,       I 

Before  the  Declaration  of  Independence  the  colonist  of  Great 
Britain  in  America,  and  before  and  since,  the  subject  of  the  King 
of  England,  in  every  part  of  the  worlds  could  and  can  acquire, 
inherit,  and  hold  land  in  any  of  his  dominions,  as  fully  as  an  Eng- 
lishman can  in  England.  This  doctrine  was  carried  so  far  in  Gal- 
vin's  case,  that  afler  the  union  of  the  crowns  of  England  and  Scot- 
land in  the  person  of  James  I.,  of  England,  a  Scotchman,  born 
after  the  Union,  was  adjudged  to  be  a  natural  born  subject  of  Eng- 
land, and  entitled  to  the  same  remedies  in  the  courts  of  En«:land  as 
an  Englishman ;  and  after  the  conquest  of  Ireland  by  Henry  II., 
and  the  extension  of  the  British  laws  to  that  country,  those  who 
were  born  in  Ireland  were  not  aliens  to  the  realm  of  England. 
Even  those  who  were  born  in  Calais,  from  the  reign  of  Edward  III. 
until  it  was  lost  in  Queen  Mary's  reign«  were  capable  and  inherit- 
able to  land  in  England.     See  Oalmn's  case,  7  Coke's  Rep,  1. 

Impressed  with  these  established  principles^  the  people  of  the 
United  States  associated  in  the  year  1774  to  resist  the  oppressive 
and  unconstitutional  pretensions  of  the  British  King  and  Parlia- 
ment* They  united  and  acted  in  concert,  as  one  people.  Far  from 
being  aliens  to  each  other;  they  knew  that  they  were  practically,  as 
well  as  legally,  fellow-citizens, — holding  lands  by  purchase  and  in- 
heritance in  the  respective  governments,  and  enjoying  every  right 
and  privilege  indiscriminately  with  the  inhabitants,  only  as  the  same 
were  curtailed  in  this  State  by  the  Statute  under  consideration.    In- 
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deed-,  so  far  was  this  sentiment  of  oommunitj  of  interest  carried 
that  the  people  of  this  State  were  often  represented,  in  their  own 
Legislature  and  in  Congress,  by  persons  who  resided  in  Pennsyl- 
vania. After  the  Declaration  of  Independence  and  the  adoption 
of  pur  State  Constitution  of  1776,  Mr.  McKean>  though  resident 
in  Philadelphia,  was  a  member  of  our  General  Assembly ;  and  Gen- 
eral Dickinson,  of  New  Jersey,  and  Mr.- of  Phila- 
delphia were,  at  another  time,  Representatives  of  this  State  in  the 
Congress  of  the  United  States.  Mr.  McKean  actually  signed  the 
Articles  of  Confederation,  on  behalf  of  this  State,  when  he  presided 
in  the  Supreme  Court  of  Pennsylvania.  2  Del.  Law8j  645  :  1  Dall. 
Itq>.  32.  After  the  Declaration  of  Independence,  and  before  the 
signing  of  the  Articles  of  Confederation,  each  State,  possibly,  had 
the  power  to  declare  the  citizens  of  other  States  aliens;  but  such  an 
exercise  of  power  would  have  been  viewed  with  a  most  suspicions, 
unfriendly  eye ;  and  would  have  violated  the  great  principles  of  our 
union.  The  Articles  of  Confederation,  however,  sufficiently  re- 
strained any  such  attempt.  In  the  fourth  Article  it  was  agreed, 
the  better  to  secure  and  perpetuate  mutual  friendship  and  inter- 
course among  the  people  of  the  several  States  in  this  Union,  that 
<*  the  free  inhabitants  of  each  of  these  States, — ^paupers,  vagabonds 
*'  and  fugitives  from  justice  excepted, — shall  be  entitled  to  all  privi- 
'*  leges  and  immunities  of  free  citizens  in  the  several  States  ;  and 
'<  the  people  of  each  State  shall  have  free  ingress  and  regress  to  and 
'*  from  any  other  State;  and  shall  enjoy  therein  all  the  privileges  of 
'*  trade  and  commerce,  subject  to  the  same  duties,  impositions,  and 
"  restrictions  as  the  inhabitants  thereof,  respectively ;  provided,  that 
"  such  restrictions  shall  not  extend  so  far  as  to  prevent  the  removal 
**  of  property  imported  into  any  State  to  any  other  State^  of  which 
^'  the  owner  is  an  inhabitant ;  Provided  aUoy  that  no  imposition  of 
*^  duties  or  restrictions  shall  be  laid  by  any  State  on  the  property  of 
<<  the  United  States,  or  either  of  them."  This  Article  operated  in 
favor  of  persons  not  included  within  the  expression  or  meaning  of 
the  present  Constitution,  if  the  words  "  free  inhabitants ''  were  in- 
tended, as  I  presume  they  were,  to  include  all  the  inhabitants  of  a 
State,  except  slaves.  They  comprehended  aliens^  free  negroes,  and 
every  possible  description  of  persons,  not  slaves,  with  the  exception 
of  paupers,  vagabonds,  and  fugitives  from  justice ;  and  they  en- 
larged the  privileges  and  immunities  of  such  free  inhabitants, 
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making  them  equal  to  the  privileges  and  immunities  of  the  citizens 
of  a  State.  Nay^  the  inhabitants  of  a  State  might  have  been  en- 
titled to  greater  privileges  in  another  State  than  they  could  enjoy  in 
their  own,  and  to  greater  than  the  mere  inhabitants  themselves  were 
entitled  to  in  such  other  State.  A  State  might  have  qualified  the 
citizenship  of  its  own  people,  but  not  the  citizenship  of  the  inhabi- 
tants of  a  neighboring  State,  who  chose  to  visit  or  reside  in  such 
State ;  and  thus  no  State  could  have  protected  itself  against  any 
class  of  persons,  however  worthless  or  pernicious  they  might  have 
been  to  society,  if  they  were  tolerated  in  a  neighboring  State.  A 
single  State  might  have  poured  into  other  States  all  ita  miscreants, 
merely  because  they  were  inhabitants.  And,  in  fine,  the  population 
of  the  United  States,  in  relation  to  foreigners  and  all  kinds  of  free 
persons,  would  have  been  subject  to  the  control  of  any  particular 
State  favorable  to  the  reception  of  such  persons.  The  present 
Constitution  has  wisely  corrected  this  evil,  by  vesting  the  right  of 
naturalization  exclusively  in  the  United  States,  and  by  using  the 
word  "citizens"  instead  of  '*  free  inhabitants."  There  was  another 
objection  to  this  fourth  Article  of  the  Confederation.  After  employ- 
ing the  most  comprehensive  words,  "  privileges  and  immunities," 
it  descended  into  a  detail  of  some  of  those  privileges  and  immuni- 
ties, and  weakened  the  force  of  those  terms  by  not  including  in  the 
detail  all  the  privileges  and  immunities  they  were  designed  to  pro- 
tect. Ingress  and  regress  from  one  State  to  another,  the  privileges 
of  trade  and  commerce,  and  the  removal  of  property  are  the  only 
privileges  and  immunities  enumerated,  although  the  words  *'  privi- 
leges and  immunities "  comprehend  all  the  rights,  and  all  the 
methods  of  protecting  those  rights,  which  belong  to  a  person  in  a 
state  of  civil  society, — subject,  to  be  sure,  to  some  restrictions,  but 
to  «uch  only  as  the  welfare  of  society  and  the  general  good  require. 
It  is  most  evident,  from  a  consideration  of  this  Article,  that 
the  idea  never  was  entertained  that  the  people  of  one  State  could 
be  taken  to  be  aliens  in  another.  The  Article  was  made,  the  better 
to  secure  and  perpetuate  what  then  existed.  It  conferred  no  new 
right,  but  legalized  and  preserved  such  as  were  then  fully  enjoyed. 
It  is  true,  that  the  Legislatures  of  the  several  States  might  have 
restricted  the  privileges  previously  possessed  by  the  citizens  of  the 
other  States,  and  they  might  have  violently  made  the  people  aliens 
to  each  other  ;  bat,  from  the  date  of  the  ratification  of  the  confed- 
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eratioD,  their  power  in  this  rcspeot  was  completely  limited ;  and, 
without  a  dissolution  of  the  Confederacy,  inhabitancy  alone  in  one 
State  entitled  the  inhabitants  to  all  privileges  and  immunities  of  free 
citisens  in  the  several  States. 

Thus  stood  our  Union  before  the  adoption  of  the  present  Consti- 
tution of  the  United  States.  The  second  section  of  the  fourth 
Article  was  designed,  if  we  judge  from  the  words  of  it  and  from 
the  whole  scope  of  the  Constitution,  to  restrain  to  a  more  definite 
class  of  persons  the  privileges  and  immunities  secured  to  them,  and 
to  extend  to  the  citizens  of  the  several  States,  in  each  State,  all 
privileges  and  immunities  of  citizens,  without  implication  or  con- 
struction. The  only  apparent  difficulty  in  this  section  arises  from 
the  want  of  a  constitutional  definition  of  the  word  ^^  citizens  ;  "  but, 
by  contemplating  our  manners,  the  laws  enacted  before  and  since  the 
Revolution,  the  Constitution  of  the  United  States  and  the  Statutes 
of  Congress,  the  meaning  of  the  word  "  citizen  *'  is  as  clearly  ascer- 
tained as  any  other  term  or  expression  which  comprehends  several 
attributes  or  properties. 

The  word  "citizen"  imports  the  same  as  the  word  '"freeman"  in  our 
old  Acts  of  Assembly;  and  means  every  white  man,  who,  by  birth  or 
naturalization,  is  or  may  be  qualified  to  exercise  and  enjoy,  under 
like  circumstances,  all  the  rights  which  any  native  born,  white  in- 
habitant of  the  State  does  or  can  enjoy.  And  every  white  man, 
born  or  naturalized  in  any  other  State,i8  such  a  citizen  of  such  other 
State  as  to  be  entitled,  in  this  State,  to  all  the  civil  rights  of  citi- 
zenship, and  by  residence  and  other  qualifications  to  ail  the  political 
rights. 

When  men  entered  into  a  State  they  yielded  a  part  of  their  abso- 
lute rights,  or  natural  liberty,  for  political  or  civil  liberty,  which  is 
no  other  than  natural  liberty  restrained  by  human  laws,  so  far  as  is 
necessary  and  expedient  for  the  general  advantage  of  the  public. 
The  rights  of  enjoying  and  defending  life  and  liberty,  of  acquiring 
and  protecting  reputation  and  property, — ^and,  in  general,  of  attain- 
ing objects  suitable  to  their  condition,  without  injury  to  another,  are 
the  rights  of  a  citizen  ;  and  all  men  by  nature  have  them.  See  at 
large  1  £lk.  Gom.  Book  L  ch,  1.  But,  unless  some  method  had 
been  provided  to  secure  their  actual  enjoyment,  they  would  be  in 
vain  declared,  claimed,  or  asserted      There  are,  therefore,  establish- 
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ed  certain  other  Babordinate  rights  of  the  citizen,  which  serve 
principally  as  barriers  to  protect  and  maintain  inviolate  those  great 
and  primary  rights.  The  preservation  of  these  original  rights  in- 
cludes the  preservation  of  the  subordinate  rights, — the  privileges 
and  immunities  which  it  was  intended  by  the  Constitution  of  this 
State  to  preserve  to  its  citizens,and  by  the  Constitution  of  the  Uni- 
ted States  to  preserve,  in  each  State,  to  the  citizens  of  the  other 
States,  for  the  protection  of  the  primary  rights  before  mentioned. 

The  right  of  enjoying  and  defending  life  consists  in  a  person's 
legal  and  uninterrupted  enjoyment  of  his  life,  his  limbs,  his  body, 
his  healthy  and  in  resisting,  even  to  the  commission  of  homicide, 
where  such  resistance  is  necessary  to  save  one's  own  life.  The 
right  uf  enjoying  and  defending  life,  without  the  privilege  of  pro- 
tecting it  by  all  the  means  which  the  law  as  well  as  nature,  in  ex- 
treme cases,  furnishes,  would  be  illusory  to  the  last  degree.  There- 
fore, this  privilege  belongs  to  us>  and;  by  the  Constitution  of  the 
United  States,  to  every  other  citizen  of  the  United  States  in  com- 
mon with  us. 

And  so,  as  to  the  enjoyment  and  defence  of  liberty.  To  exer- 
cise this  right  every  individual  entitled  to  it  must  have  the  privi- 
lege of  locomotion,  of  changing  situation,  or  removing  his  person 
to  whatsoever  place  his  inclination  may  direct,  without  imprison- 
ment or  restraint,  unless  by  due  course  of  law.  To  secure  this 
right  more  effectually  our  constitution  (Art  I,  Sec.  13,)  has  declared, 
that  the  privilege  of  habeas  corpus  shall  not  be  suspended,  unless 
when,  in  cases  of  rebellion  or  invasion,  the  public  safety  may  require 
it.  But,  as  our  Constitution  was  established  for  the  government  of 
the  people  of  this  State,  it  might  be  contended  that  the  Legisla- 
ture may  limit  its  operation  to  its  own  citizens,  and  that  the  privi- 
lege may  be  withheld  from  citizens  of  another  State.  And,  cer- 
tainly, the  argument  would  be  as  sound  as  it  is  to  assert  that  the 
Legislature  may  suspend  the  privilege  of  recovering  a  debt,  except 
on  terms  of  inequality  which  amount  to  a  prohibition  in  some  in- 
stances. 

The  right  of  acquiring  and  protecting  reputation  and  property 
includes  all  the  privileges  incident  to  such  right.  Property  cannot 
be  acquired  and  protected  without  the  privilege  of  applying  to 
oouits  of  justice.     No  man  can  be  his  own  arbiter.     Our   Coniti* 
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tution  has  declared  that  all  courts  shall  be  open,  and  every  man 
for  an  injury  done  him  in  his  reputation,  person,  movable  or  immov- 
able possessions,  shall  have  remedy  by  due  course  of  law,  with- 
out sale,  denial,  or  unreasonable  delay  or  expense.  This  is  the  as- 
sertion of  a  general  right, — the  right  of  all  men ;  and  it  would  be  in- 
effectually declared  were  not  the  redress  of  wrong  and  the  means  of 
enforcing  contracts,  by  which  property  is  acquired,  secured  and 
protected.  The  acquisition  of  property  is  effected  by  contract.  A 
right  to  property,  or  the  acquisition  of  property,  may  be  derived 
either  from  the  act  of  another  or  by  virtue  of  some  positive  insti- 
tution. When  it  is  derived  from  another  it  is  generally  effected  by 
contract;  and  it  becomes  the  privilege  of  every  citiien  to  apply  to 
courts  of  justice  to  enforce  contracts,  or  to  obtain  redress  for  their 
violation.  It  is  a  privilege  which  grows  out  of  the  right  of  acquir- 
ing property,  and  is  as  necessary  to  its  preservation  as  the  air  we 
breathe  is  to  life.  Suppose  an  horse  is  lent  and  the  borrower  refuses 
to  restore  him,or  suppose  an  horse  to  be  wrongfully  taken,the  owner 
can  have  remedy  by  law  only.  By  redressing  the  Injury  or  wrong 
the  property  is  protected.  So;  if  an  horse  is  sold,  and  instead  of 
receiving  the  price  the  seller  leaves  the  money  in  the  hands  of  the 
purchaser  and  takes  a  bond  for  its  payment  at  a  future  day,  the  re- 
covery of  this  money  by  a  suit  at  law  eventually  protects  the  prop- 
erty. Contract  may  be  traced  back  to  the  establishment  of  exclu- 
sive property  by  civil  law ;  and  as  contract  had  its  origin  ic  property, 
so  property,  or  at  least  property  derived  from  another,  now  depends 
on  contract.  An  obligation  is  a  contract,  and  it  is  one  of  the  vari- 
ous methods  by  which  property  may  be  acquired ;  and,  therefore,  a 
citizen  of  another  State  may  claim  from  the  courts  of  this  State  the 
enforcement  of  his  contracts  or  satisfaction  for  their  breach,  pre- 
cisely as  the  citizens  of  tliis  State  can  ;  because  it  is  the  privilege  of 
a  citizen,  and  is  secured  to  him  by  the  Constitution  of  the  United 
States.  This  debt  must  take  its  place  according  to  the  order  of  pay- 
ment prescribed  to  executors  and  administrators ;  otherwise,  the  cred- 
itor will  not  enjoy  in  this  State  all  privileges  and  immunities  of  citi- 
zens; for  a  common  right  must  be  enjoyed  by  all  alike.  If  his  obliga- 
tion is  postponed  to  a  book  account,  and  the  obligation  of  a  citizen  of 
the  State  is  preferred  to  such  account,it  is  certain  that  he  does  not, — 
cannot  enjoy  all  privileges  of  citizens,  where  those  of  this  State  are 
entitled  to  an  equality,  according  to  the  dignity  of  their  debts.  |  To 
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what  purpose  are  all  privileges  and  immunities  reserved  to  the  oiti- 
sens  of  each  State,  if  a  State  can  discriminate  between  its  own  citi- 
zens and  the  citizens  of  another  State  in  the  privileges  of  a  citizen, 
and  unless  the  same  method  to  protect  their  property  is  allowed  to 
them.  If  we  may  cut  and  carve  and  limit  and  restrain  other  citi- 
zens in  the  exercise  of  our  privileges  as  citizens,  it  is  evident  that 
they  are  not  entitled  to  all  privileges  and  immunities  of  citizens  in 
this  State.  To  recover  a  debt  is  a  privilege  ;  but  unless  be  can  re- 
cover it  equally,  or  as  fully^  as  a  citizen  of  tbid  State,  something  is 
withheld,  and  he  has  not  the  privilege  of  a  citizen  in  this  State, — 
unless,  indeed,  more  than  the  privilege  of  a  citizen  is  bestowed  on 
our  own  citizens^;  On  the  great  question  of  the  suability  of  States, 
Chief  Justice  Jay,  in  his  clear  and  luminous  opinion,  in  Ghisholm  vs, 
Georgia,  2  Doll.  S.  O.  Repts,  4tl2,  said  **  the  citizens  of  America 
are  equal  as  fellow  citizens,  and  as  joint  tenants  in  the  sovereignty." 
The  clause  in  the  Constitution  is  as  general  as  words  can  make 
it ;  and  the  exception  contended  for  would  contradict  and  do  vio- 
lence not  only  to  this  'section,  but  to  the  leading  principles  of  a 
free  and  national  Government,  one  great  object  of  which  is  to  in- 
sure justice  equally  to  all.  It  establishes  the  faith  and  credit  to  be 
given  to  the  public  acts,  records  and  judicial  proceedings  of  each 
State.  It  provides  for  the  apprehension  of  fugitives  from  justice 
from  one  State  to  another ;  and  it  secures  to  those  entitled  to  the 
service  or  labor  of  another  such  service  or  labor,  even  against  the 
laws  or  regulations  of  a  State  into  which  such  laborer  or  servant 
may  fly ;  and,  by  this  section,  the  rights  of  every  citizen  in  the 
United  States  are  protected  in  each  State,  by  securing  to  him  in  the 
several  States  all  privileges  and  immunities  of  citizenship.  Thus, 
the  system  is  completed ;  and  most  extraordinary  would  it  be  if  a 
difiPerence  were  made  in  the  recovery  of  debts.  If  this  2d  section 
of  the  4th  Article  is  to  be  underdtood  with  an  exception,  it  is 
strange  that  it  was  not  mentioned.  The  difficulty  is  to  discover  in 
what  instance  any  privilege  or  immunity  of  a  citizen  of  one  State 
may  be  abridged  in  another.  He  may  purchase  and  hold  land  by 
any  of  the  several  modes  by  which  real  estate  ma^  be  acquired.  He 
may  take  by  descent,  where  the  title  is  vested  in  him  by  the  opera- 
tion of  law.  He  may  obtain  goods  and  chattels,  in  all  the  forms 
and  varieties  peculiar  to  personal  property.  He  may  be  an  execu- 
tor, administrator,  or  witness  He  may  prosecute  every  species  of 
6o 
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suit,  both  at  law  and  in  equity ;  and,  in  short,  as  to  every  civil  right, 
I  know  no  difference  between  him  and  a  citizen  of  the  State^  unices 
this  Act  of  Assembly  makes  one.  If  this  be  an  exception  to  the 
clause  of  the  constitution,  and  the  intention  was  only  to  prevent 
citizens  of  other  States  beinc^  declared  aliens,  the  Legislature  might 
abolish  all  the  rights,  privileges  and  immunities  of  the  citizens  of 
other  States  They  might  forbid  the  recovery  of  debts  upon  any 
terms  -,  the  privilege  of  habeas  corpus  might  be  disallowed  them, 
and  they  might  be  subjected  to  perpetual  imprisonment ;  the 
descent  of  land  to  them  might  be  regulated  differently  from  the 
descent  of  land  generally;  immunity  from  arrest,  in  suitors  and 
witnesses  during  their  attendance  on  courts  of  justice,  might  be 
withdrawn  ;  extraordinary  and  excessive  taxes  might  be  imposed 
upon  the  lands  of  non-residents )  and  all  the  ties  by  which  we  are 
united  as  one  people,  so  far  as  they  depend  upon  our  own  internal 
State  government,  might  be  dissolved.  Why  should  the  citizens  of 
another  State  be  made  aliens  as  to  the  recovery  of  debts,  and  not  to 
all  other  purposes  ?  Thus,  indirectly,  might  be  done  what  it  can- 
not be  pretended  the  State  could  directly  do.  The  only  reasonable 
construction  to  be  given  to  this  clause  is  that  of  placing  all  citisens 
of  the  United  States  on  the  same  footing,  and  extending  to  tbem  a 
perfect  equality  in  their  rights,  privileges  and  immunities,  r  If  one 
citizen  has  a  privilege  to  which  others  are  not  entitled,  then  they 
are  not  entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  States ;  which  is  directly  contrary  to  this  provision  j  The 
Legislature  may  certainly  prescribe  different  graded  for  the  payment 
of  debts  by  executors  and  administrators ;  and  in  so  doing,  no  vio- 
lation will  be  done  to  the  Constitution  of  the  United  States,  because 
all  persons  having  debts  of  the  same  grade  will  rank  equally.  But 
a  distinction  between  persons,  because  one  resides  in  Delaware  and 
the  other  in  Maryland,  directly  diminishes  the  privileges  of  the 
citizens  of  Maryland. 

Upon  the  most  deliberate  consideration  of  this  question,  I  am  of 
opinion  that  the  citizens  of  another  State — the  white  citizens  I 
mean — may  claim  the  civil  righte,  privileges  and  immunities  of 
oitizenship,  in  the  same  manner  and  upon  the  same  terms,  that 
citizens  of  this  State  are  entitled  to  them,  under  similar  circum- 
stances. In  the  payment  of  debts  by  an  executor  or  administrator 
there  can  be  no  other  distinction  than  according  to  the  dignity  of  ihe 
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debt.  A  citizen  of  Marylaad  may  recover  a  debt  due  by  obligation 
or  bill,  in  preference  to  a  debt  dae  to  a  citizen  of  this  State  on  ac- 
count,  because  the  Constitution  of  the  United  States  gives  him  the 
same  privilege  which  is  given  to  a  citizen  of  this  State. 

As  to  political  rights,  the  citizens  of  this  and  of  other  States  have 
equal  privileges,  under  like  circumstances.  If  a  citizen  of  Maryland, 
a  white  man,  of  the  age  of  twenty-one  years,  shall  have  resided  in 
this  State  two  years  next  before  a  general  election,  and  shall  bav^ 
paid  a  State  or  county  tax,  which  shall  have  been  assessed  at  least 
six  months  before  the  election,  he  is  as  fully  an  elector  in  his  proper 
county  as  any  citizen  of  the  State  And  so,  with  the  same  qualifica- 
tions of  age,  freehold  property,  residence^  inhabitance,  he  may  be 
elected  Representative,  Senator  or  Oovernor.  A  citizen  of  Maryland 
can,  as  such,  be  appointed  to  no  office  within  a  county  ;  but  let  him 
become  an  inhabitant  one  year,  and  qualify  himself  to  vote  for  Rep 
resentativeSy  and  he  will  be  eligible  in  the  same  manner  as  a  citizen 
of  this  State.  In  short,  with  the  same  qualifications,  and  under  the 
like  circumstances,  every  white  man  who  is  a  citizen  of  another  State 
is  entitled  to  all  the  rights,  civil  and  political,  and  to  all  privileges 
and  inimunities,  of  citizens  of  this  State 

There  is  another  view  that  may  be  taken  of  the  first  section  of 
this  Act  of  Assembly.  The  preference  given  is  not  confined  to 
citizens  onIy,but  it  comprehends  the  inhabitants  generally, — citizens 
and  aliens.  It  places  an  alien,  if  he  should  be  an  inhabitant  of  this 
State,  upon  higher  ground  than  any  citizen  of  the  United  States  who 
does  not  reside  in  this  State.  An  alien,  who  never  intends  to  become 
a  citizen,  has  a  preference  given  him  by  this  Act.  This  law  was 
enacted  in  1721.  In  the  year  1682,  and  in  1700,  Acts  of  naturaliza- 
tion were  passed ;  and>  according  to  the  provision  of  those  Acts,  an 
alien  could  not  become  a  freeman — one  entitled  to  the  rights^  privi- 
leges and  immunities  of  natural  born  subjects — without  naturalization. 
The  exclusive  right  of  naturalization  is  now  vested  in  the  Congress  of 
the  United  States  ;  and  no  State  can  give  an  alien  a  right  or  privilege 
greater  than  the  rights  or  privileges  of  citizens  of  the  United  States. 
If  this  could  be  done  in  one  instance,  it  could  in  all ;  and  in  this 
way  the  exclusive  right  of  naturalization  by  Congress  would  be  in- 
directly impaired.  The  Act  of  Assembly  under  consideration  has 
this  effect.     It  gives  privileges  to  aliens,  who  are  inhabitants  of  the 
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State,  greater  than  to  citizens  of  other  States;  and,  in  this  respect, 
it  is  repugnant  to  the  Constitution. 

Upon  the  whole,  I  am  of  opinion  that  this  first  section  of  the  Act 
of  the  General  Assembly,  entitled  '  An  Act  directing  the  priority 
of  payment  of  debts  of  persons  dying  within  this  gjvernment/'  is 
in  conflict  with  the  Constitution  of  the  United  States;  and,  there- 
fore, is  void.  The  judgment  of  the  Court  of  Common  Pleas  should 
be  affirmed. 

I  confine  this  opinion  entirely  to  the  first  section  of  that  Act.  It, 
possibly,  may  be  supposed  to  have  some  bearing  on  the  first  clause 
of  the  second  section,  which  authorizes  administrators,  appointed 
out  of  the  State,  to  recover,  upon  certain  terms,  debts  due  to  their 
intestates  ;  but  it  is  not  my  intention  to  express  an  opinion  upon  that 
part  of  the  Act.  The  clause  directing  the  order  of  payment  of 
debts  by  executors  and  administrators  is  not  in  any  manner  affected 
by  the  Constitution  of  the  United  States,  and  stands  in  full  force. 
This  clause  is  necessarily  connected  with  the  present  case,  and  gives 
to  Stephens,  the  plaintiff  below,  and  to  all  other  citizens  of  this 
and  of  other  States,  a  priority  in  the  recovery  of  debts  due  by  obli- 
gation or  bill,  over  or  before  accounts  of  merchants  and  others.  Should 
any  question  of  this  kind  arise  between  a  citizen,  or  an  inhabitant,  of 
this  State,  and  an  inhabitant,  not  being  a  citizen,  of  another  State,  it 
would  stand  uninfluenced  by  any  opinion  I  have  expressed  in  this 
case.  I  have  considered  the  case  between  citizens  of  this  State  and 
citizens  of  another  State,  and  none  other. 

Johns,  Chief  Justice. — The  question  in  this  case  is,  whether 
the  Act  of  Assembly  giving  a  preference  to  creditors  within  the 
State  1  Vol.  Del.  Laws^  81),  contravenes  the  Constitution  of  the 
United  States  and  is  incompatible  with  it. 

By  the  second  section  of  the  fourth  Article  of  the  Constitution 
of  the  United  States  '*  the  citizens  of  each  State  shall  be  entitled  to 
all  the  privileges  and  immunities  of  citizens  in  the  several 
States." 

The  words  '^privileges  and  immunities"  are  nearly  synonymous. 
^*  Privilege  "  signifies  a  peculiar  advantage,  exemption,  immunity. 
'*  Immunity  "  signifies  exemption,  privilege. 

The  privileges  and  immunities  to  be  secured  to  all   citizens  of 
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the  United  States  are  such  only  sa  belong  to  the  citizens  of  the  sev- 
eral States  ;  which  includes  the  whole  United  States,  and  must  be 
understood  to  mean,  such  privileges  as  should  be  common,  or  the 
same  in  every  State ;  and  this  seems  to  limit  the  operation  of  the 
clause  in  the  Constitution  to  federal  rules ;  and  to  be  designed  to  re- 
strict the  powers  of  Congress  as  to  legislation,  so  that  no  privilege 
or  immunity  should  be  granted  by  it  to  one  citizen  of  the  United 
States,  but  such  as  might  be  common  to  all.  The  language  is  not 
that  the  citizens  in  any  State  shall  be  entitled  to  all  the  privileges 
of  citizens  in  each  State.  If  it  was,  there  would  be  more  plausible 
ground  to  say  that  a  citizen  of  Maryland  should  have  the  same  priv- 
ileges 'iud  rights  in  Delaware  as  a  citizen  of  Delaware  is  entitled  to. 
But,  even  supposing  the  design  of  this  clause  of  the  Constitution  to 
have  been  to  restrict  the  powers  of  legislation  by  the  State  Legisla- 
tures, it  cannot  be  extended  so  far  as  that  no  peculiar  advantan^e  can 
be  given  by  any  State  to  its  own  citizens,  but  such  as  must  be  extend- 
ed to  all  citizens  in  every  State  in  the  Union ;  because,  the  privileges 
secured  are  not  such  as  are  given  to  citizens  in  one  or  more  States 
by  the  State  laws,  but  must  be  such  as  the  citizens  in  the  several 
States,  that  is,  in  all  the  States,  are  entitled  to. 

The  great  object  to  be  attained  was  to  prevent  a  citizen  in  one 
State  from  being  considered  an  alien  in  another  State — to  secure  the 
right  to  acquire  and  hold  real  property.  Our  situation,  antecedent 
/o  the  formation  of  the  first  General  Qovernment,  in  1778,rendered 
such  a  provision  necessary ;  and,  accordingly^  a  similar  clause  was 
inserted  in  the  Articles  of  Confederation  then  adopted ;  from  which 
the  second  Section  of  the  fourth  Article  of  the  Constitution  of  the 
United  States  was,  probably,  taken. 

The  privileges  and  immunities,  &c.,  are  not  enumerated  or  de- 
scribed ;  but  they  are  all  privileges  common  in  the  Union, — which 
certainly  excludes  those  privileges  which  belong  only  to  citizens  of 
one  or  more  States,  and  not  to  those  in  every  other  State.  It  is 
more  easy  to  ascertain  whether  the  municipal  law  of  this  State 
givint^  a  preference  to  State  creditors  is  a  law  incompatible  with  the 
privileg&s  secured  by  the  second  section  of  the  fourth  Article  of  the 
Constitution  of  the  United  States,  than  it  is  to  define  all  the  privi- 
leges and  immunities  which  the  section  was  intended  to  secure  to 
the  people  of  the  United  States ;  and  this  will  be  sufficient  for  the 
purpose  of  deciding  the  present  ease. 
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By  the  Constitation  of  the  United  States  all  power,  jarisdietion, 
and  rights  of  sovereignty,  not  granted  by  that  instrument,  or  relin- 
quished, are  retained  by  the  several  States. 

Uniformity  of  laws  in  the  States  is  contemplated  only  on  two 
Habjects,  viz. :  bankruptcy  and  naturalisation. 

The  legislative  powers  of  Congress,  defined  in  the  eighth  sectioa 
of  the  first  Article,  do  not  interfere  with  or  abridge  the  power  of 
the  States  to  make  local  regulations  which  are  to  operate  within  the 
State. 

The  restrictive  clauses  in  the  tenth  section  of  the  first  Article  of  the 
Constitution  of  the  United  States,  limiting  the  powers  of  the  States, 
are  confined  to  certain  enumerated  cases ;  none  of  which  comprehend 
the  subject  of  the  distribution  of  the  assets  of  a  deceased  person's 
estate  among  his  creditors  The  local  regulations  in  the  States  are 
variant.  In  Maryland,  I  believe,  there  is  no  priority  given  to  bond 
creditors  over  simple  contract  creditors.  In  this  State,  the  former 
must  be  paid  before  the  latter.  It  will  not  be  contended  that  the 
second  section  of  the  fourth  Article  of  the  Constitution  of  the 
United  States  repeals  that  part  of  our  Act  of  Assembly  which  gives 
a  preference  to  bond  creditors.  And  the  effect  would  be  inequitable, 
to  give  it  such  an  operation  as  to  repeal  another  part  of  the  same 
Act  which  gives  a  preference  to  State  creditors ;  for,  then, a  Maryland 
bond  creditor  might  take  the  whole  assets,  and  exclude  simple  con- 
tract creditors  residing  in  Delaware. 

But,  it  is  to  be  ascertained  whether  the  Act  of  Assembly  is  in- 
compatible with  the  second  section  of  the  fourth  Article  of  the 
Constitution  of  the  United  States  ;  and  this  must  depend  on  the 
question,  whether  the  right  to  recover  debt^  out  of  assets  in  the  hands 
of  an  executor  or  administrator  is  a  privilege  intended  to  be  secured 
by  this  section. 

I  am  of  opinion  that  the  privileges  designed  to  be  secured  cannot 
be  construed  to  be  any  right  which  a  creditor  has  to  recover  a  debt 
from  the  administrator  of  a  deceased  person.  This  must  depend  on 
the  laws  of  each  State.  It  is  neither  a  right  nor  a  privilege  which, 
according  to  the  words  of  the  section,  the  citizens  of  each  State  are 
entitled  to  in  the  several  States. 

There  is  no  rule  as  to  the  distribution  of  assets,  which  is  the  same 
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ID  ail  the  States ;  nor  ie  this  a  sabjeot  for  Congress  to  legislate  on. 
The  rales  governing  it  can  only  be  made  by  the  State  Legislatures. 
If  the  Maryland  creditor  has  the  privilege  of  commencing  and  pros- 
eout  ng  a  suit  for  the  recovery  of  his  debt,  to  be  regulated  by  the 
municipal  laws  of  this  State,  he  enjoys  a  privilege  which  this  Article 
intended  to  secure  to  him.  The  Ux  loci  must  govern  as  to  the  dis- 
tribution of  the  fund  for  payment  of  debts.  To  recognise  the  prin- 
ciple on  which  the  incompatibility  is  attempted  to  be  supported,  will 
abridge  the  powers  of  the  States  to  legislate  on  many  subjects  not 
contemplated  by  the  Constitution.  The  extent  of  the  operation  of 
the  principle,  in  repealing  State  laws,  it  will  be  difficult  to  ascertain  ; 
and  it  would  leave  us  without  a  rule  in  many  cases.  Laws  of  a  sim- 
ilar nature  in  some  of  the  States, — such  as  the  laws  in  Maryland  and 
Massachusetts  for  payment  of  debts  by  tendering  property  at  an 
appraised  value, — have  been  considered  to  be  still  in  operation  ;  and 
this  has  been  sanctioned  by  Acts  of  Congress  as  to  debts  due  to  the 
United  States.  The  attachment  laws  of  Maryland,  under  which  the 
property  of  a  citizen  of  a  sister  State  may  be  seized  and  sold,  have 
been  determined  by  the  Court  of  Appeals  in  Maryland  to  be  in  forces 
and  it  has  not  been  doubted  but  that  our  attachment  law  is  yet  in 
force.  Our  insolvent  law,  excluding  non-residents,  is  considered  to 
be  in  operation ;  and  special  acts  are  sometimes  passed,  to  extend  it 
to  non-residents.  I  may  refer  also  to  our  law  of  extent,  and  to  the 
Virginia  law  preventing  the  sale  of  land  for  the  payment  of  debts. 

It  would  be  mischievous,  and  produce  much  inconvenience,  to 
sanction  this  new  rule  as  to  the  settlement  of  the  estates  of  decedents. 
Executors  and  administrators  would  be  involved  in  difficulties.  The 
practice  has  been  to  pay  debts  within  the  State  in  preference  to  debts 
due  to  non-residents,  according  to  the  Act  of  Assembly  ;  and  I  can. 
not  see  that  the  Act  is  in  conflict  with  the  Constitution  of  the  United 
States.  The  policy  and  liberality  of  its  continuance  must  rest  with 
the  Legislature.     We  can  only  say,  Ita  Ux  scripta  at. 

1  am,  therefore,  of  opinion  that  the  judgment  of  the  Court  below 
is  erroneous,  and  ought  to  be  reversed. 

Davis  and  Batson^  Justices  of  the  Svpreme  Courts  concurred  with 
Chief  Justice  Johns. 

The  judgment  was  reversed. 
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or  THB 

DECEASED    CHANCELLORS 

OP  THB 

STATE  OF  DELAWARE  * 


I.     CHANCELLOR  KILLEN. 

William  Killen,  first  Ohancellor  of  the  State  of  Delaware,  was 
born  in  one  of  the  northern  oounties  of  Ireland,  in  the  year  1722. 
He  was  of  good  family ;  his  parents  were  Scotch  Presbyterians,  who 
had  settled  in  the  nurth  of  Ireland.  He  himself  was  a  thorough 
Presbyterian  throughout  life ;  so  thorough  that  his  faith  seemed  to 
be  a  second  nature. 

Mr.  Killen  came  to  this  country,  while  quite  a  boy,  about  the  year 
1737.  He  landed  at  Philadelphia,  and  thence  went  to  Kent  county 
on  the  Delaware;  where  he  became  an  inmate  of  the  family  of  Mr. 
Dickinson,  father  of  the  late  John  Dickinson,  on  his  fine  estate,  near 
the  Delaware  Bay,  which  still  bears  the  family  name.  The  circum- 
stances of  young  Killen's  emigration,  what  led  him  into  Mr.  Dickin- 
son's family,  how  long  his  residence  in  it,  or  what  his  employment, 
are  all  now  unknown.  John  Dickinson,  the  son,  became  an  accom- 
plished scholar,  remarkable  for  eloquence,  occupying  the  highest 


*An  acknowledgment  may  be  here  made  of  the  sonrceB  from  which  these 
sketches  have  been  received.  That  of  Chancellor  Killen  was  made  from 
the  recollections  of  the  late  Judge  Hall,  who  was  the  Chancellor's  son  in 
law.  The  sketch  of  Chancellor  Ridgely  is  re* published  from  the  Delaware 
Register,  a  periodical  edited  by  William  Huffington,  Esq.,  in  the  year  1888. 
Those  of  the  Chancellors  Johns,  were  kindly  prepared  for  the  reporter  by 
HoD'.  George  B.  Rodney,  and  that  of  Chancellor  Harrington,  by  Hon.  N.  B. 
Smithers. 
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posts  in  this  State  and  in  Pennsylvania.  His  father  most  have  been 
very  oareful  of  his  education ;  he  was  a  few  years  Mr.  Rillen's  junior ; 
and  it  is  probable  that  Mr.  Killen's  residence  in  the  family  had  some 
relation  to  the  education  of  the  son.  For,  Mr.  Rillen,  as  we  should 
conclude  from  his  parentage,  as  well  as  from  subsequent  circumstances 
of  his  life,  must  have  been  well  educated,  for  the  time.  The  Scotch . 
who  colonized  the  north  of  Ireland,  carried  with  them  their  kirk; 
and  their  schools,  and  their  domestic  economy. 

After  a  few  years,  he  became  deputy  surveyor  of  Kent  County, 
under  the  proprietary  government, — a  responsible  office,  requiring  a 
man  of  more  than  common  education  An  entry  in  his  family  Bible, 
in  his  hand  writing,  states  that  on  the  tenth  of  April,  1753,  William 
Killen,  *  surveyor  of  lands,*'  and  Rebecca  Alice  were  married  She 
died  September  23d,  1773,  in  her  thirty-seventh  year. 

Mr  Killen  was  admitted  to  the  bar  in  Kent  county,  and  was  many 
years  in  practice.  He  was  a  man  of  sound  legal  mind  and  well  in 
structed  His  law  library  was  judiciously  chosen,  indicating  a  man  of 
reading  and  reflection.  Under  the  State  Constitution  of  1776,  he 
was  appointed  Chief  Justice  of  the  Supreme  Court,  which  office  he 
held  until  he  became  Chancellor  under  the  Constitution  of  1792. 

Throughout  the  Revolutionary  period  Mr.  Killen  was  a  staunch 
Whig.  He  was  then  a  member  of  the  committee  of  Public  Safety 
for  Kent.  Afterward,  under  the  division  of  parties  in  the  State, 
he  became  a  democrat ;  and  was  as  fixed  and  thorough  in  his  political 
sentiments  as  in  his  religious  creed, — earnestly  and  actively  support- 
ing his  party. 

Under  the  new  constitution  of  1792  it  became  necessary  to  re- 
organize the  courts.  The  offices  of  Chief  Justice  of  the  Supreme 
Court  and  of  the  Court  of  Common  Pleas  became  very  important, 
from  an  accumulation  of  business  after  the  war.  It  was  of  much 
public  concern  how,  properly ,to  fill  them.  Richard  Bassett,  of  Kent 
County,  was  settled  upon  as  the  most  suitable  person  for  Chief  Justice 
of  the  Common  i  leas ;  while  such  was  the  high  estimation  in  which 
George  Read,  of  New  Castle,  was  held  for  ability  and  integrity,  that 
his  appointment  as  Chief  Justice  of  the  Supreme  Court  was  deemed 
indispensable  to  the  character  and  influence  of  the  new  judiciary. 
But  Mr.  Killen  had  previously  been  Chief  Justice  of  the  Supreme 
Court,  and  to  take  the  office  would,  in  appearance  be  supersedihg 
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him.  To  this  Mr.  Read  would  not  consent.  But  the  Chancellor 
was  to  be  the  official  bead  of  the  new  judiciary.  To  appoint  Mr. 
Killen  to  that  office  would  be  a  promotion  ;  and  in  that  case,  Mr. 
Read  was  willing  to  accept  the  office  of  Chief  Justice  of  the  Supreme 
Court.  The  partj  in  power  was  strongly  opposed  to  the  party  of 
which  Mr.  Killen  had  always  been  an  uncompromising  member. 
There  were  members  of  the  party  in  power  seeking  the  appointment 
of  Chancellor ;  but  Mr.  Read  was  resolute,  and  Mr.  Killen  was  ap- 
pointed. The  motive  which  influenced  Mr.  Read  to  this  course  was 
once  stated  by  him,  in  a  conversation  with  the  late  Judge  Hall,  from 
whom  these  recollections  were  obtained.  Mr.  Read  said,  that  Mr. 
Killen  had  accepted  the  office  of  Chief  Justice,  and  had  discharged 
its  duties  with  firmness,  in  dangerous  times  ;  if  the  mother  country 
had  succeeded  in  suppressing  the  rebellion,  his  life  might  have  been 
the  forfeit;  his  administration  of  the  office  had  given  general  satis- 
faction ;  and  he  ought  not  to  be  cast  off.  This  incident  is  certainly 
worth  preserving  ;  it  is  honorable  alike  to  both  the  parties  concerned. 

The  Court  of  Chancery  was  then  a  novelty  in  our  judicial  sys- 
tem. The  bar  bad  no  experience  or  training  for  it.  There  was, 
therefore,  ver/  little  business  in  it  for  years.  The  transfer  of  the 
Orphans'Court  jurisdiction  was  not  made  from  the  Common  Pleas  to 
the  Chancellor  until  the  year  1802,  when  it  was  effected  by  an 
amendment  of  the  Constitution  of  1792,  through  the  influence  of 
Chancellor  Ridgely. 

*  Judge  Hall,  in  some  memoranda  respecting  this  period,  writes 
thus :  '*  When  I  came  to  this  State,  all  knowledge  of  the  decisions 
of  the  Courts  prior  to  the  Constitution  of  1792,  seemed  almost  to 
have  passed  away.  There  were  some  written  reports  by  members  of 
the  Bar,  made  by  them  on  private  account ;  and  of  these  only  the 
decisions  by  Judge  Read,  or  of  the  High  Court  of  Errors  and  Appeals, 
passed  as  authority;  all  these  being  after  the  Constitution  of  1792, 
which  to  the  Bar  as  I  found  it,  seemed  the  birth  place  of  the  judiciary. 
Edward  Tilghman,  Thomas  McKean  and  Moses  Levy,  all  distin- 
guished in  other  States,  had  practiced  at  our  Bar.  George  Read, 
James  A.  Bayard  and  Nicholas  Van  Dyke,  leaders  of  our  Bar  in 
1803,  were  all  young  men  when  the  Constitution  of  1792  was  formed." 

Of  Mr.  Killen,  as  a  chancellor,  little  is  now  known.  The  sys- 
tem was  new :  few  cases  arose  for  his  adjudication;  and  no  notes  of 
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his  opinions  remain.  Fie  resigned  the  office  in  December  1801, 
understanding  that  Nicholas  Kidgelj.  then  Attorney  General  of  the 
State,  ^ould  be  appointed  to  succeed  him.  Governor  Hall  had  been 
elected  by  the  democratic  party,  and  was  to  come  into  office  in  the 
January  following  Mr.  Killen  was  censured  for  not  deferring  his 
resignation,  so  that  Governor  Hall  might  appoint  his  successor.  His 
answer  was,  that  he  restored  the  office  to  the  party  from  which  he 
had  received  it ;  that  he  considered  it  his  duty  to  do  so,  although 
himself  a  democrat.  Probably,  his  knowledge  that  the  appointment 
of  Mr,  Ridgely  was  the  best  that  could  be  made,  and  the  importance 
of  making  a  good  appointment,  had  a  proper  influence. 

The  last  years  of  Mr.  Killon's  life  were  passed  much  in  seclusion. 
He  occupied  himself,  chiefly,  in  mathematical  studies,  retaining  for 
them  the  fondness  of  his  early  life.  He  retained,  in  an  extraordinary 
degree,  the  recollection  of  his  general  reading  in  former  years  Judge 
Hall  mentions  that  he,  in  conversation  with  the  Chancellor,  in  his 
old  age,  referred  to  the  account  of  Palmyra,  given  in  Gibbon's 
History,  which  he  had  just  been  reading.  The  chancellor,  who  had 
read  the  account  many  years  before,  related  it  with  more  minuteness, 
as  the  Judge  says,  than  he  himself  could  do. 

Chancellor  Killen  died  October  5th,  1803,  and  was  buried  in  the 
Presbyterian  church  yard,  in  Dover. 


2.     CHANCELLOR  RIDGELY.* 

NiOHOLAB  RiDOELY  was  born  at  Dover,  September  30th, 
1762.  He  was  the  eldest  son  of  Charles  G.  Ridgely,  an  eminent 
physician  and  highly  respectable  gentleman  of  the  same  place. 
Aflber  acquiring  a  liberal  education,  Mr.  Ridgely  adopted  the  law  as 
his  profession,  and  completed  his  studies  under  the  direction  of 
Robert  Goldsborough,  Esq.,  of  Cambridge,  in  the  state  of  Mary- 
land. At  that  time,  it  required  more  labor  uud  research  to  become 
acquainted  with  the  science  of  .the  law  than  it  does  at  this  day.  The 
student  had  not  the  advantages  now  to  be  derived  from  the  many 
excellent  digests  and  elementary  treatises,  which   have   since  been 

*  From  the  Delaware  Register.  (1888).    Vol  1,  p.  58. 
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pabliflhed,  on  every  branch  of  the  law ;  wherein  the  trae  system  has 
been  separated  from  many  erronoons  decisions  and  principles,  that 
have  from  time  to  time  been  overruled,  in  the  coarse  of  the  progress 
of  the  science  towards  perfection.  The  unwearied  industry  and  well 
regulated  mind  of  Mr.  Ridgely  soon  overcame  all  difficulties  in  ob- 
taining a  knowledge  of  his  profession ;  for  we  find  him,  while  yet  in 
the  first  flush  of  manhood,  assuming  n  distinguished  standing  at  the 
bar,  as  an  able  and  sound  lawyer ;  at  a  time,too,  when  the  profession 
in  Delaware  was  graced  by  the  exhibition  of  the  splendid  talents  of 
such  men  as  James  A.  Ha^^ard,  Caesar  A.  Rodney  and  Nicholas 
Vandyke,  whose  well  earned  fame  as  lawyers,  orators  and  states- 
men, has  become  alike  the  property  and  the  care  of  the  State  and 
the  nation. 

In  the  year  1791,  Mr.  Ridgely  received  the  appointment  of 
Attorney  General  of  the  State^  the  duties  oF  which  i>ffice,during  the 
term  of  ten  years,  he  discharged  with  credit  to  himself  and  satis- 
faction to  the  public.  He  was  also  elected,  in  1791,  a  delegate  from 
Kent  County,  in  the  convention  which  formed  the  Constitution  of 
1792.  During  the  whole  period  occupied  by  the  two  sessions  of 
that  bo9y>  he  was  found  constantly  at  his  post,  and  ever  active  in 
the  discharge  of  his  duties.  Our  country  had  just  come  success- 
fully through  its  memorable  struggle  for  independence,  and  was 
engaged  in  perfecting  its  forms  of  government,  upon  the  liberal 
and  enlightened  principles  for  which  it  had  been  so  long  contend- 
ing. According  to  the  plan  agreed  upon  by  the  Confederation  of 
the  States,  each  Slate  was  to  establish  a  separate  constitution  and 
government,  not  inconsistent  with  that  recently  ordained  and  estab- 
lished by  the  several  States  of  the  Union.  The  men  of  that  day 
had  been  reared  and  educated  under  the  aristocratical  Qovernment 
of  England ;  and  it  required  more  than  ordinary  talents  and  patriot- 
ism to  fix  upon  a  new  and  permanent  basis  their  institutions,  so  as 
to  subserve  the  great  interests  involved,  in  the  protection  of  life, 
libt^rty  and  property,  under  the  new  system  of  government  then 
adopted.  The  occasion  called  for  more  than  ordinary  ability,  and 
an  entire  regard  for  liberty  and  equality,  which  the  Declaration  of 
fndependence  had  pronounced  the  birth-right  of  man.  The  Conven- 
tion of  1792  proved  itself  worthy  the  saored  trust  reposed  in  it,  and 
equal  to  the  arduous  and  important  duties  with  which  it  was  charged. 
The   Constitution   then  established  remained   in  force  during  the 
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period  of  forty  years  ;  and  was  considered,  at  least,  equal  to  that  of 
any  other  State.  Its  principal  features  still  remain  in  force;  although, 
it  has  since  heen  thought  expedient  to  alter  and  modify  some 
of  its  provisions  with  respect  to  the  judiciary  system,  and  a  few 
other  points,  of  minor  importance.  Mr.  Ridgely>  although,  per- 
haps, the  youngest  man  in  the  Convention,  took  at  once  a  decidedly 
high  standing  in  the  deliberations  of  that  body,  and  was  among  its 
most  efficient  members. 

In  1792  he  was  elected  under  the  new  Constitution  a  Kepresenta- 
tive  from  the  County  of  Kent,  in  the  General  Assembly  of  the  State. 
The  system  of  law,  then  in  force,  required  to  be  newly  modelled,  to 
fit  it  to  the  principles  established  and  brought  about  by  the  events 
of  the  Revolution, —a  task  requiring  iu  the  Legislature  an  intimate 
knowledge  of  the  law  as  it  existed,  and  ot  the  changes  necessary  to  be 
made,  in  order  to  effectuate  the  purpose  above  mentioned.  And  it 
will  be  found  on  examination  of  the  proceedings  of  the  Legislature  of 
1793,  that  the  legal  talents  and  enlightened  understundiug  of  Mr. 
Ridgely  were  mainly  relied  upon  to  perfect  the  system  of  Delaware 
law,  in  accordance  with  the  genius  of  the  new  Government.  Most  of 
the  laws,  of  a  general  and  public  nature,  passed  during  that  session, 
were  framed  and  drawn  by  Mr.  iiidgely,  and  were  generally  adopted 
without  amendment  He  was  repeatedly  afterward  a  member  of  the 
General  Assembly,  and  invariably  performed  ais  duties  with  fidelity 
and  ability. 

In  the  year  1801  the  Honorable  William  Killen,  then  Chancellor 
of  the  State,  resigned  his  office ;  and  Mr.  Ridgely  was  appointed  to 
succeed  him.  At  that  time  the  Chancellor,  by  virtue  of  that  office, 
was  also  sole  Judge  of  the  Orphans'  Court.  An  imuiense  power 
was  thus  placed  in  the  hands  of  one  man,  over  the  liberty  and  prop 
erty  of  a  great  portion  of  the  citizens  of  the  Sute, — which,  if  the 
judge  had  been  either  corrupt  or  incompetent  might  have  resulted 
in  much  evil  to  the  community.  This  power,  howe  er,  wa^  exercised 
by  Mr.  Ridgely  always  for  the  ends  of  justice,  and  for  the  protection 
of  the  oppressed  and  the  innocent. 

The  situation  of  a  judge  is  not  one  in  which  men  expect  to  gain 
popularity.  The  selfishness  of  mankind  often  blinds  them  to  the 
true  merits  of  their  cause,  and  when  the  decision  is  against  them, 
they  will  make  use  of  the  privilege  of  complaining ;  yet,  although 
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the  oorreotness  of  the  opinioDs  of  Chancellor  Ridgely  was  somotimes 
questioned,  no  one  ever  ventured  to  impugn  his  motives  or  doubt  the 
honesty  of  his  intentions.  He  always  pursued,  without  fear,  favor 
or  affection,  that  line  of  conduct  which  the  law  and  equity  ot  the  case 
pointed  out,  according  to  the  best  of  his  judgment  and  ability.  At 
the  time  Mr.  Ridgely  entered  upon  the  discharge  of  his  duties  as 
Chancellor,  there  had  been  very  little  business  in  the  Court  of  Chan- 
cery; and  there  were  no  precedents  for  his  guidance.  The  whole 
system  of  chancery  practice  was  to  be  formed,  and  precedents  to  be 
established,  in  accordance  with  the  existing  laws  of  the  State.  The 
rules  of  court,  forms  of  practice  and  general  principles  adopted  by 
him,  still  continue  in  use,  and  are  conpidered  well  worthy  of  preser- 
vation. 

Chancellor  Ridgely  was  looked  upon  with  the  highest  respect  by 
every  member  of  the  bar,  who  practiced  in  his  Courts.  He  was 
strictly  impartial  between  them,  and  never  suspected  of  the  slightest 
bias,  even  in  favor  of  his  only  brother,  who  bad  the  care  of  many 
cases  confided  to  him  as  Holicitor,  and  which  had  to  be  determined 
by  Mr.  Ridgely  in  his  character  of  judge.  He  heard,  with  patient 
attention,  the  arguments  of  counsel ;  and  the  youngest  member  of 
the  bar  approached  him  with  confidence;  for  he  well  knew  that  his 
most  imperfect  efforts  would  not  be  wholly  disregarded,  but  would 
be  viewed  with  all  the  favor  which  could  be  reasonably  expected. 
Being  himself  well  versed  in  a  knowledge  of  his  profession,  Mr. 
Ridgely  was  always  unwilling  to  proceed  to  the  final  determination 
of  a  cause,  until  the  counsel  on  both  sides  had  exhausted  every  ar- 
gument, and  produced  every  allowed  precedent  which  could  be 
brought  to  bear  upon  the  case  ;  and^  when  not  satisfied  that  this  had 
been  done,  he  would  set  down  the  case  for  re-argument.  When  he 
gave  his  opinion,  he  never  failed  to  notice  all  the  points  made  in  the 
cause  by  the  contendins:  solicitors,  and  their  applicability,  or  the 
want  of  it,  to  the  case  under  consideration  ;  and  he  often  produced 
well  authenticated  principles  and  cases,  bearing  upon  the  subject, 
which  had  been  neglected  or  overlooked  by  the  counsel  in  the  argu- 
ment,— in  support  of  his  decision.  It  was  ever  his  anxious  wish  to 
convince  all  parties  that  his  opinions  and  decrees  were  formed,  with 
reference  only  to  the  principles  of  justice  and  equity.  He  was  a 
just  judge  and  an  upright  man  ;  kind  and  complacent  to  all  who 
had  a  right,  and  asked  his  interposition  as  a  judge  for  redress  of 
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injury,  or  proteotion  of  property  or  personal  liberty ;  but  stern  and 
inflexible  to  all  appeals  having  a  tendency  toward  injustice  or  op- 
pression. 

Several  years  before  Chancellor  Ridgely's  death,  he  suffered  con- 
siderably from  ill  health  ;  but  for  the  last  two  years  of  his  life,  his 
health  seemed  to  have  greatly  improved  ;  so  much  so,  that  his 
friends  had  hopes  of  his  living  many  years  longer.  He,  however, 
was  under  the  impression,  from  his  own  feelings,  that  he  had  long 
labored  under  an  affection  of  the  heart,  probably  aneurism,  which 
he  well  knew  often  proved  suddenly  fatal.  And  this  impression 
seems  to  have  been  well  grounded,  when  we  consider  the  manner  of 
his  death,  which  took  place  at  Georgetown,  in  Sussex  County,  while 
he  was  there  in  the  discharge  of  his  official  duties  as  Judge  of  the 
Orphans'  Court,  on  the  first  day  of  April^lSSO,  under  the  following 
circumstances.  He  had  been,  all  that  day,  and  until  some  time  in  the 
night,  laboriously  and  attentively  engaged  in  hearing  a  case  of  ap- 
peal in  the  Orphans'  Courts — in  which,  in  pursuance  of  his  usual 
course,  he  had  taken  full  notes  of  the  evidence  and  arguments  of 
counsel.  The  Court  was  adjourned  at  about  eight  o'clock  in  the 
evening ;  he  went  to  his  inn,  ate  his  supper,  and  after  talking  pleas, 
antly  some  time  with  the  family,  retired  to  his  chamber.  A  servant 
woman  attended  him  with  water,  which  he  had  ordered  to  his 
room ;  and  as  she  departed,  he  informed  her  that  he  felt  very  unwell, 
and  would  be  pleased  to  see  Mr.  Short,  the  landlord.  The  Kev. 
Mr.  Higbce,  a  boarder  in  the  house,  whose  room  wa?.  next  the 
Chancellor's,  overhearing  his  complaint,  immediately  waited  on  him, 
offering  his  assistance  ;  as  also  did  Mr.  Short.  Every  attention 
was  bestowed  upon  him,  but  no  relief  could  be  afforded.  The  final 
summons  had  come;  and  he  ceased  to  exist  in  less  than  half  an 
hour  from  the  time  of  first  complaining — ^apparently  suffering  but 
little  pain.  His  remains  were  brought  to  Dover,  for  interment ;  and 
he  was  buried  in  the  Protestant  Episcopal  burying  ground,  near 
the  remains  of  many  of  his  family.  A  plain  marble  slab,  upon 
which  is  simply  inscribed  his  name,  age,  and  the  fact  of  his  death 
while  in  the  discharge  of  his  official  duties^  points  out  the  spot 
where  his  ashes  are  deposited.  His  body  was  followed  to  the  grave 
by  the  largest  concourse  of  friends  and  acquaintances  ever  known 
to  attend,  on  a  like  occasion,  in  the  County  of  Rent,  thus  evincing 
to   the  world,  the  high  estimation  in  which  his  memory  was  held 
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by  the  oommunity  among  whom  he  had  passed  his  long  and  osefiil 
life. 

During  the  whole  period  Mr.  Ridgely  was  Chancellor  of  the  State, 
he  carefully  took  and  preserved  notes  of  all  the  cases  argued  and 
determined  before  him ;  which,  together  with  his  opinions  in  all 
causes  of  importance,  were  written  out  at  length.  From  these  it 
was  his  intention  to  make  selections,  with  a  view  to  the  publication 
of  several  volumes  of  Chancery  Reports.  Had  he  lived  only  a  few 
years  longer,  it  is  probable  the  Bar  would  havo  been  in  the  possession 
of  a  very  valuable  book  for  refer-ince  and  authority,  the  want  of 
which  is  now  often  felt  and  regretted.  His  notes  are  still  in  ex- 
istence ;  and  may  we  not  hope  that  they  will  hereafter  be  given  to 
the  public  in  a  form  which  may  be  useful  to  the  profession  and  the 
community  ? 

In  person  Mr.  Ridgely  was  about  the  common  size ;  his  voioe  was 
strong,  sonoroub  and  clear,  and  his  countenance  so  uncommon  and 
remarkable  that  it  is  in  vain  to  attempt  its  description;  yet,  it  can 
never  be  forgotten  by  such  as  knew  him  well.  During  the  whole 
of  his  long  and  active  publiclife, although  constantly  thrown  among 
gay  and  fashionable  society,  he  adhered  strictly  to  the  manners  and 
customs  and  fashions  of  his  youth.  In  speaking,  he  used  the  old 
mode  of  pronunciation,  without  regard  to  Walker's  Dictionary; 
and  in  writing,  employed  the  same  number  of  capital  letters  as  were 
used  in  the  days  of  Addison  and  Pope  The  cut  of  his  coat  was  the 
same  for  fifty  years ;  and  he  constantly  wore  short  breeches  with 
knee  buckles  and  long  fair  top  boots  to  correspond. 

Mr.  Ridgely  was  not  only  well  versed  in  the  knowledge  of  the  law, 
but  possessed  of  a  large  share  of  information  on  most  other  subjects. 
Bis  memory  was  very  tenacious,  and  scarcely  any  event  of  great 
public  or  private  importance,  which  came  under  his  observation, 
was  ever  forgotten  by  him.  He  was  well  acquainted  with  history, 
and  his  knowledge  of  the  history  of  England,  the  most  important 
of  all  to  a  jurist,  was  perhaps  superior  to  that  of  any  other  man  of 
his  day  in  this  State,  His  conversation  was  ever  pleasing  and  in- 
structive, and  his  company  CDurted  by  all  capable  of  being  satisfied 
with  rational  society.  He  was  alike  a  suitable  companion  for  the 
old  and  the  young,  the  grave  and  the  gay,  so  long  as  they  kept  with- 
in the  pale  of  propriety.     Any  deviation  from  the  line  of  moral 
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rectitude  he  would  bj  no  means  tolerate  Indeed,  all  who  approached 
him  were  commonly  careful  to  escape  the  rebuke  of  his  penetrating 
eje,  bj  suiting  their  expressions  to  his  well  known  notions  of  what 
was  alike  due  to  good  manners  and  morality.  Although  never  warm 
in  his  professions  of  regard,  he  was  invariably  kind,  and  often  affeo- 
tionate  in  his  deportment;  toward  those  he  thought  worthy  his 
countenance.  Ever  just  and  correct  in  his  own  conduct,  he  was  not 
disposed  to  be  very  liberal  to  the  systematically  vicious ;  but,  even  to 
these,  when  he  believed  amendment  of  life  followed  repentance,  he 
would  again  extend  his  good  offices.  His  ears  were  ever  open  to  the 
cries  of  the  wretched,  and  his  hand  never  closed  to  objects  worthy 
of  charity.  He  never  indulged  in  excess  of  any  kind ;  but  waa 
al  ways  consistently  temperate.  His  conversation  was  pure  and  chaste  p 
and  never  at  any  time  sullied  with  profane  language,  or  such  as  was 
unbecoming  the  dignity  of  his  high  station,  [n  fine,  he  passed 
through  life  and  descended  to  the  grave,  without  a  blut  or  stain 
upon  his  fair  fame  and  estimable  charac^«r. 


3.     CHANCELLOR  JOHNS,  Sr. 

Kenbey  Johns,  8b.,  was  born  on  West  River  in  the  State  of 
Maryland,  ia  the  year  1759,  and  commenced  the  study  of  the  law 
with  Samuel  (Jhase,  afterward  a  Judge  of  the  Supreme  Court  of  the 
United  States ;  but,  before  his  admission  to  the  bar,  he  removed  to 
this  State  and  completed  his  legal  education  at  New  Castle,  in 
the  office  of  George  Read,  a  distinguished  lawyer  and  one  of  the 
signers,  for  Delaware,  of  the  Declaration  of  Independence.  Mr. 
Johns  married  the  daughter  of  Governor  Van  Dyke :  and  very  soon 
by  his  talents  and  position  he  obtained  a  lucrative  practice,  and  in 
a  few  years  accumulated  a  handsome  estate.  Among  the  earlier 
proofs  of  the  popular  confidence  in  him  was  his  election, as  a  delegate 
from  New  Castle  County,  to  the  convention  called  to  form  a  new 
constitution  for  the  State.  In  this  capacity  he  became  the  associate 
of  Richard  Bassett  and  Nicholas  Ridgely,  both  of  them  distinguished 
in  the  judicial  annals  of  Delaware ;  and,by  his  learning  and  experience 
as  a  lawyer,  he  essentially  contributed  in  framing  the  Constitution  of 
1792,  which  still  forms  the  basis  of  that  system  under  which  we  have 
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80  long  prospered  as  a  State.     As  another  mark  of  the  distinction 
to  which  Mr.  Johns  had  early  attained,  it  may  be  mentioned  that  in 
March,  1794,  he  was  appointed  by  the  Governor  (Dr.  Clayton)  to 
fill  a  vacancy  in  the  Senate  of  the  United  States,  occasioned  by  the 
resignation  of  George  Read.     It  being  the  first  instance  when  the 
question  arose  as  to  the  power  of  the  Executive  to  fill  such  a  vacancy, 
it  was  determined  that,a  session  of  the  Legislature  having  intervened 
after  the  vacancy  occurred,  the  appointment  was  invalid.     Mr.  Johns, 
therefore,  did  not  take  the  seat  to  which  he  was  appointed      Not- 
withstanding Mr.  Johns  had  attained  to  great  success  at  the  bar,  he 
was  induced  to  forego  it  and  become  an  associate  with  Chief  Justice 
Read,  who  had  been  appointed  to  that  office  in  the  Supreme  Court 
under  the  new  (Constitution.     There  is  reason  to  suppose  that  he  did 
this  at  the  suggestion  of  Mr.  Read,  for  whom  Mr.  Johns  entertained 
not  only,  in  common  with  all  others,  the  highest  respect  on  ac(n)unt 
of  his  great  learning  and  integrity,  but  also  a  warm  regard,  as  the 
preceptor  of  his  professional  studies.     It  was  also  expected  that  he 
would  succeed  to  the  office  of  Chief  Justice,  which  in  fact  he  did 
upon  the  death  of  Mr    Read  in  1798.     Mr.  Johns  thus  became 
elevated  to  a  position  for  which  he  was  well  fitted  both  by  his  learn" 
ing  and  experience;  and  he  continued  to  discharge  its  important 
duties  with  satisfaction  to  the  people  for  more  than  thirty  years, — a 
length  of  service  seldom  reached  by  a  Judge.     Constituted  as  this 
Court  was,  the  labor  of  every  legal  investigation  devolved  upon  the 
Chief  Justice ;  and  he  became  responsible  for  a  correct  decision  of  the 
cause      This  circumstance  promoted  a  more  careful  and  thorough 
consideration  of  the  case  before  the  Court;  and  the  Judge  became 
thereby  better  qualified  for  the  proper  discharge  of  the  duties  of  his 
office.     Chief  Justice  Johns  possessed  a  discriminating  mind  ;  and 
being  thoroughly  educated  in  the  principles  of  his  profession,  he 
was  generally  able  to  lay  hold  of  and  accurately  decide  the  important 
questions  arising  in  a  cause      His  judgment  was  cautious,  and  his 
convictions,  resulting  always  from  a  most  careful  examination,  were 
so  fixed  as  to  be  seldom  shaken      He  came  upon  the  bench  at  a  period 
when  many  questions  were  unsettled,  arising  from  the  change  of  our 
institutions  and  government,  and  when  the  statutes  of  the  State, 
having  just  before  been  collected,  revised  and  published  by  Judge 
Read  in  1794,  required  new  constructions.     Mr.  Johns,  from  his 
intimacy  with  his  predecessor,  Judge  Read,  possessed  great  advan- 
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tages  in  becoming  acquainted  with  the  judicial  history  of  the  Stato, 
and  the  unwritten  decisions  up  >n  the  questions  of  ]aw  which  arose 
before  and  after  our  Constitution  of  1776,  in  the  framing  of  which 
Mr.  Read  was  a  proujinent  member.  He  was  thus  enabled  to  establish 
and  engraft  upon  uur  system  the  principles  of  •.onstrnction  which 
had  received  the  approbation  of  the  grave  and  venerable  men  who 
sat  in  our  courts  from  the  period  of  the  revolution  down  to  his  own 
time.  During  the  whole  period  of  his  service  as  Chief  Justice  he 
presided  also  in  the  criminal  Court,  in  all  cases  involving  the  life  of 
the  prisoner;  and,  while  always  upholding  the  majesty  of  the  law 
and  vindicating  its  justice  against  offenders,  when  called  to  pronounce 
the  sentence  of  death  upon  a  fellow  creature,  the  sternness  of  the 
judge  was  in  him  often  relaxed  by  the  solemnity  and  painfulness  of 
the  duty  he  was  called  to  perform 

Upon  the  death  of  Chancellor  Kidgely,  in  April,  1830,  Chief 
Justice  Johns  was  appointed,  by  Governor  Hazzard,  his  successor. 
By  his  education  and  learning  as  a  lawyer,  by  his  gravity  and  dig- 
nity as  a  judge,  and,  above  all,  by  his  long  experience  as  President 
of  the  Court  of  Errors  and  Appeals  in  all  Chancery  causes,  he  pos- 
sessed great  advantages  for  this  higher  office  ;  and  he  entered  upon 
its  duties  with  the  approval  of  the  profession,  and  discharged  them 
to  the  satisfaction  of  all.  He  was  now,  however,  becoming  advanced 
in  years  ;  and  upon  the  adoption  of  the  amended  constitution  of  the 
State,  in  1832,  he  voluntarily  withdrew  from  the  excitements  and 
labors  of  his  long  official  career  to  enjoy  the  quiet  of  private  life. 
Retaining,  however,  considerable  activity  of  mind  and  body,  he  re- 
newed for  a  iew  years,  to  some  extent,  his  old  relations  to  the  Bar.  by 
acting  as  a  counsellor  at  law.  Chancellor  Johns  was  a  polished  gentle- 
men, of  the  old  school,  being  distinguished  for  his  politeness,  suavity 
and  good  breeding.  His  intercourse  with  the  Bar  was  marked  by 
kindness  and  indulgence  toward  young  men,  and  by  courtesy  and 
patient  attention  to  the  older  members.  He  was  an  upright  judge, 
and  in  all  relations  a  good  man ;  and,  having  long  and  faithfully 
served  the  public  in  the  most  important  stations  of  honor  and 
tru^it,  he  quietly  passed  down  the  vale  of  years.  He  died  in  the  full 
possession  of  his  mental  faculties,  in  his  ninetieth  year. 
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4.     CHANCELLOR  JOHNS,  Jr. 

Kensiy  Johns,  Jb.^  was  born  in  New  Castle,  in  the  year  1791, 
and  graduated  at  Princeton  College,  in  the  year  1810.  fle  studied 
law  with  N  icholas  Van  Dyke,  Esq  ,  his  maternal  uncle,  then  one  of 
the  most  distinguished  members  of  the  Bar  of  this  State ;  and,  after 
completing  his  studies  in  the  law  school  at  Litchfield,  Conn.,  was 
admitted  to  practice  in  the  year  1813.  He  began  his  professional 
career  under  favorable  auspices,  and  soon  acquired  a  good  standing 
at  the  bar.  He  was  reputed  a  sound  and  able  lawyer  while  yet  a 
young  man.  This  advantage  he  derived  from  early  training,  joined 
to  a  mind  of  strong  pt^rception  and  habits  of  application.  The 
mental  discipline  he  received  at  Litchfield  he  of^en  adverted  to,  as 
of  great  benefit  in  forming  his  mind  for  legal  analysis  and  leading 
him  to  refer  every  question  to  its  true  legal  principle.  The  posses, 
sion  of  this  faculty  enabled  him  in  after  life,  to  lay  hold  of  the  tru« 
point  of  a  cause,  and  settle  it  satisfactorily, without  becoming  a  diffuse 
reader  or  mere  searcher  after  adjudicated  cases.  It  was  his  own 
observation,  that  the  common  law  commended  itself  to  our  admiration 
for  its  adaptation  to  the  wants  of  men,  by  bringing  almost  every 
question  to  the  touch  stone  of  some  fixed  principle.  Mr.  Johns, 
after  pursuing  with  increased  reputation  the  practice  of  the  law  for 
several  years,  relaxed  somewhat  his  attention  to  it,  and  engaged  in 
public  life.  He  was  selected,  on  account  of  his  high  professional  and 
moral  character,  as  a  candidate  for  Congress,  to  fill  the  vacancy 
occasioned  by  the  election  of  the  Hon.  Louis  iVlcLane  to  the  Senate 
of  the  United  States.  He  was  elected,  and  afterward  re-elected,  to 
represent  the  State  in  Congress  In  this  position  he  upheld  the 
dignity  and  honor  of  the  State,  and  bore  himself  in  such  a  manner 
as  to  enjoy  the  respect  and  good  opinion  of  his  most  distinguished 
associates.  After  retiring  from  Congress  he  began  anew  his  profes- 
sional life,  but  was  not  long  so  engaged  before  a  change  in  the  Con- 
stitution of  the  State  led  to  a  re  organization  of  the  judiciary.  Then 
it  was  that  his  venerable  father, who  had  filled  the  office  of  chancellor 
since  the  death  of  Chancellor  Ridgely,  proposed  to  retire ;  and  the 
Executive,  acting  in  accordance  with  the  wishes  of  the  Bar  and  of 
the  people,  conferred  that  high  office  upon  the  son,  Kensey  Johns,  Jr. 
This  position  seemed  well  suited  to  the  personal  and  professional 
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character  of  Mr.  Johns.  He  was  grave,  dignified  and  courteous  in 
demeanor,  of  great  equanimity  and  self  control,  of  a  thoughtful 
and  deliberative  habit  of  mind^  well  versed  in  the  learning  of  his 
profession,  clear  and  firm  in  his  convictions,  and  of  such  unbending 
integrity,  that,  however  men  might  differ  with  him,  it  never  was  im- 
pugned. From  a  proper  anxiety  to  decide  every  question  upon  its 
true  merits,  it  has  happened  that  a  chancellor  will  become  tedious  in 
investigation  and  slow  in  decision ;  but  Mr.  Johns,  although  never 
hasty  in  determining  a  cause  after  argument,  would  seldom  allow 
the  term  following  an  argument  to  pass  before  making  a  decree  ;  and 
he  was  so  prompt  in  bringing  all  causes  to  a  speedy  hearin&^.  that 
the  docket  was  never  burthened  with  undecided  cases.  His  vrrit- 
ten  opinions,  in  cases  of  such  doubt  or  importance  as  to  require  the 
investigation  of  legal  principles^  evince  extensive  and  painstaking 
research,  carefulness  to  weigh  and  distinguish  between  conflicting 
authorities,  and  a  conscientious  effort  to  reach  the  true  principle 
which  should  govern  the  case.  He  sought  not  only  to  adjudge  cor- 
rectly the  cause  before  him,  but  also  to  establish  clear  and  well-de- 
fined rules  and  principles  of  equity  for  the  future  guidance  of  the 
Court  and  Bar.  In  bis  long  term  of  judicial  service,  not  a  few 
questions  of  general  importance  came  before  him  ;  and  the  results 
of  his  investigations,  now  about  to  be  published,  together  with  the 
decisions  of  other  chancellors,  will  afford  the  profession  of  this  State 
a  valuable  addition  to  its  present  range  of  judicinl  authority.  That 
Mr.  Johns  sometimes  erred  in  his  judgments  may  not  be  denied. 
Like  most  judges  of  strong  perception,  he  was  sometimes  liable  to 
form  his  opinions  upon  the  bearing  of  some  single  principle  involved 
in  a  case,  which  a  fuller  consideration  and  examination  of  authority 
would  show  to  have  been  modified  or  essentially  changed.  But,  how- 
ever that  may  be,  his  judgments  were  generally  correct;  and  the 
great  majority  of  his  decrees  appealed  from,  were  affirmed  by  the 
Court  of  £rrors  and  Appeals, — a  fact,  which,  in  addition  to  the  learn- 
ing and  research  which  marked  his  written  opinions,  atte&ts  his 
ability  as  an  equity  judge. 

Chancellor  Johns  continued  to  perform  his  duties  as  an  equity 
judge,  and  also  as  presiding  judge  of  the  Orphans'  Court  and  of 
the  Court  of  Errors  and  Appeals,  for  over  twenty-five  years,  never 
failing  to  meet  the  engagements  of  every  term  by  reason  of  volun- 
tary absence,  and  very  rarely  from  sickness.     Like  his  predecessor, 
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Ghanoellor  Ridgelj,  he  may  be  said  to  have  died  almost  in  the  perfor- 
mance of  official  duty.  He  had  been  holding  the  term  in  Sussex,  in 
March,  1857,  from  which  he  leturned  at  the  close  of  the  week,  and 
on  the  same  day,  March,  1857,  under  circumstances  somewhat 
similar  with  those  which  attended  the  death  of  Chancellor  Ridgely, 
and  by  a  transition  as  sudden,  he  was  called  from  the  very  midst  of 
active  life.  It  may  be  added  that  the  Chancellor  was  not  only  a 
strictly  moral  and  upright  man,  but  he  was  also  a  conscientious  and 
consistent  christian,  from  his  youth,  and  passed  quite  a  long  life  of 
usefulness  as  a  member  of  the  Presbyterian  church,  in  New  Castle. 
His  sudden  death  was  the  cause  of  profound  sorrow  to  his  family 
and  friends,  and  the  community  in  which  he  had  spent  his  long 
and  useful  life.  He  died  on  the  28th  of  March,  18579  and  was 
buried  in  the  Presbyterian  church  yard,  at  New  Castle. 

The  life  of  a  judge  is  ordinarily  an  uneventful  one.  His  judicial 
duties,  to  be  well  performed,  must  form  him  to  habits  of  study  and 
of  much  seclusion.  The  general  sentiment  forbids, — and  rightly 
so, — his  takii  g  an  active  part  in  political  questions  and  measures, 
such  as  in  our  country  open  the  wider  and  more  conspicuous  spheres 
of  public  life.  Perhaps,  the  best  testimonial  which  could  be  borne 
to  the  memory  of  a  deceased  judge  is,  that  by  a  strict  devotion  to 
the  duties  of  his  office,  and  the  yielding  of  what  leisure  these 
duties  may  leave  him  to  the  discbarge  of  domestic  and  social  obli- 
gations, his  career  is  letl  without  much  of  stirring  incident  for  an 
extended  memoir.  Such  was  the  life  of  Chancellor  Johns.  He 
was  a  good  judge, — a  useful  citizen, — a  devout  christian, — a  dig- 
nified, courteous  gentleman,  charitable  and  humane, — exemplary  in 
all  relations.  But,  although  the  incidents  of  such  a  career  may  be 
thus  briefly  summed  up,  not  so,  its  fruits.  The  influence  of  a  pure 
and  upright  character,  exerted  through  a  period  of  over  half  a 
century,  silently  leavening  and  purifying  society,  will  remain  long 
after  he  from  whom  it  proceeded  has  ceased  to  be  seen,  or  even  to  be 
remembered. 


5.     CHANCELLOR  HARRINGTON. 
The  uneventful  life  of  a  lawyer  ordinarily  furnishes  slight  mate- 
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rials  for  the  biographer.  The  record  of  his  labors  is  a  meagre  ab- 
stract. His  rounded  argumeDt  is  reduced  to  a  skeleton-sketch.  The 
most  exhaustive  discussion  of  principles  is  condensed  into  a  brief 
synopsis.  Only  the  curious  inquirer  cares  to  follow  his  investiga- 
tions, and  discover  the  key  that  unlocks  the  reasons  of  the  judg- 
ment. 

Those  who  are  taken  from  the  ranks  of  the  profession,  and  ele- 
vated to  judicial  stations,  rear  more  enduring  monuments.  Re- 
ported decisions  constitute  authoritative  precedents.  They  are  the 
witnesses  of  the  law,  bearing  testimony  to  the  laborious  research, 
the  nice  discrimination  and  the  varied  learning  requisite  for  the  ad- 
ministration of  a  system  which  regulates  and  governs  the  complex 
relations  of  society  in  a  world  of  error  and  fraud. 

These  recorded  judgments  form  the  surest  testimonials  of  the 
ability  of  their  authors ;  but  it  may  not  be  unacceptable  to  offer  a 
brief  memorial  of  one  whose  whole  professional  life  was  spent  in 
the  performance  of  judicial  functions. 

Samuel  Maxwell  Barricgton  was  born  in  Dover,  Delaware,  Feb- 
ruary 5th,  A.  D.,  1803.  On  his  father's  side  he  was  of  English 
descent, — on  his  mother's,  of  German  extraction.  His  academic 
studies  were  completed  at  Washington  College;  Maryland,  of  which 
Dr.  Francis  Waters  was  President.  He  was  graduated  in  1823, 
with  the  first  honors  of  his  class.  During  his  minority,  the  death 
of  his  father  imposed'*upon  him  the  charge  of  his  mother  and  two 
sisters.  His  first  public  employment  was  in  the  office  of  the  Clerk 
of  the  Supreme  Court,  of  Kent  county.  By  the  invitation  of 
Henry  M.  Kidgely,  he  entered  into  his  office  as  a  student ;  and,  sub- 
sequently, finished  his  legal  studies  with  Martin  W.  Bates.  He 
was  admitted  an  attorney  of  the  Supreme  Court  at  the  October 
Term,  1826.  In  1828,  upon  the  retirement  of  John  M  Clayton, 
as  Secretary  of  State,  he  was  appointed  his  successor  by  Gov.  Polk, 
and  was  subsequently  re-appointed  by  Gov.  Hazzard.  A  vacancy 
having  occurred  in  the  office  of  Chief  Justice  of  the  Supreme 
Court,  Mr.  Harrington  was  selected,  in  1830,  to  fill  that  position  ; 
and,  upon  the  abolition  of  the  Supreine  Court  and  the  Court  of 
Common  Pleas,  by  the  Constitution  of  1831,  he  was  appointed  one 
of  the  Associate  Judges  of  the  Superior  Court.  Then,  as  now,  the 
peculiarity  of  the  judicial  system  of  Delaware,  rendered  the  posi- 
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tion  of  an  Associate  Judge  exceptionally  important,  the  adminis- 
tration of  every  branch  of  jurisprudence  falling  directly  within  his 
functions.  In  this  situation  he  continued  until  April  3d,  1855, 
when  he  was  made  Chief  Justice,  in  place  of  James  Booth,  and  oc- 
cupied that  station  until  May  4th,  1857,  when  he  was  appointed 
Chancellor,  which  place  he  held  until  his  death,  on  Tuesday,  N'ovem- 
ber  28tli,  1865,  at  the  Washington  House  in  the  city  of  Philadel- 
phia. From  1832  to  1855,  he  was  the  official  Reporter  of  the 
judicial  decisions  of  the  State.  In  1849  he  was  appointed  by  the 
Legislature,  in  connection  with  Joseph  P.  Comegys  and  Daniel  M. 
Bates,  to  revise  the  public  Statutes  then  in  force,  with  general  dis- 
cretion to  omit  such  provisions  as  they  should  consider  unnecessary, 
and  to  vary  whatsoever  they  might  deem  proper  to  render  the  gen- 
eral system  consistent,  or  more  perspicuous,  or  better  adapted  to 
circumstances.  This  delicate  and  responsible  duty  was  faithfully 
performed  by  the  Commissioners ;  and  the  Revised  Code  was  passed 
by  the  unanimous  vote  of  both  Houses  of  the  Legislature,  Febru- 
ary 27th,  1852.  In  1853  the  honorary  degree  of  LL.  D.  was 
conferred  upon  him  by  Delaware  College. 

Without  any  extraordinary  advantages  of  social  or  political  in- 
fluence, a  career  so  remarkable  could  have  been  accomplished  only 
by  the  manifestation  of  unusual  merit.  At  a  time  when  the  Bar 
was  filled  with  lawyers  of  the  highest  eminence,  that  a  practitioner 
of  three  years'  standing  should  have  been  elevated  to  the  dignity  of 
Chief  Justice  of  the  Supreme  Court,  might  reasonably  have  ap- 
peared a  wanton  experiment  upon  public  forbearance  ;  but  that  he 
should  have  maintained  his  position  with  credit,  discharging  its 
duties  with  admitted  capacity,  gaining  public  confidence  and  pro- 
fessional esteem;  and  steadily  advancing  to  the  attainment  of  the 
highest  judicial  station,  amply  vindicated  the  wisdom  of  his  selec- 
tion. 

A  recapitulation  of  his  professional  labors  would  be  a  summary  of 
the  judicial  history  of  the  State  for  more  than  one-third  of  its  ex- 
istence. The  written  law  was  largely  compiled  by  his  hand,  and 
the  unwritten  is  evidenced  by  his  Reports. 

Other  men  may  have  obtained  a  wider  reputation  and  achieved 
more  brilliant  success,  but  there  are  few  to  whom  it  has  been  given 
to  confer  more  substantial  benefits  upon  a  whole  community. 

63 
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For  the  position  of  a  judge  he  was,  by  natare,  admirably  adapted. 
With  a  mind  reflective  rather  than  suggestive,  he  was  not  prone  to 
indulge  in  legal  speculations;  but  was  content  to  found  his  judg- 
ment upon  the  law  as  k  had  been  established.  The  maxim,  '*  stare 
decisis"  which  he  adopted  as  the  motto  of  his  Reports,  constituted 
the  index  to  his  judicial  character. 

Patient  of  toil,  his  diligence  was  unremitting.  Desirous  to  be 
informed,  he  was  willing  to  hear  both  sides.  Possessed  of  a  kindly 
disposition,  he  was  uniformly  courteous  in  his  deportment.  Scru- 
pulous in  his  integrity,  to  use  his  own  words  in  the  case  of  Rice  vs. 
Foster^  he  would  '*  much  rather  be  right  than  be  consistent." 

To  him  the  imposition  of  a  duty  carried  with  it  the  obligation  to 
perform  it  with  fidelity  ;  and  he  brought  to  the  administration  of 
the  minutest  details  of  the  business  of  the  Orphaos'  Court  the 
same  unwearied  attention  and  careful  investigation  that  he  bestowed 
upon  the  most  important  cause  in  the  Court  of  Errors  and  Appeals. 

His  whole  life  was  a  system  of  labor,  and  in  this  respect  each 
day  was  but  a  repetition  of  the  former.  Stricken  with  paralysis, 
he  was  for  two  years  almost  prostrated ;  but  so  unconqaerable  was 
his  determination  to  do  something,  that  disease  could  not  overcome 
it;  and  with  him  to  cease  to  work,  was  to  cease  to  live. 

In  the  midst  of  his  judicial  labors  he  was  net  forgetful  of  the 
material  interests  of  the  people.  He  found  time  to  advance  a  sys- 
tem of  internal  improvement ;  and,  intense  in  whatsoever  he  under* 
took,  to  him,  perhaps,  more  than  to  any  other,  we  are  indebted  for 
the  completion  of  that  line  of  travel  and  transportation  which  has 
done  so  much  to  enhaoce  the  value  of  our  lands  and  develop  the 
resources  of  the  State.  Had  he  effected  nothing  else,  the  Delaware 
Railroad  ought  to  endear  his  memory  to  this  people,  and  endure  as 
a  monument  of  his  wisdom  and  perseverance  in  securing  this  in- 
strument of  their  prosperity. 

Though  a  judge,  he  was  not  unmindful  of  his  duty  as  a  citizen  ; 
and  his  views  of  the  relation  subsisting  between  the  States  and  the 
National  Government  induced  him  to  take  a  decided  stand  with 
reference  to  the  conflict  that  threatened  the  disruption  of  the  Union. 
The  measures  of  the  administration  for  the  suppression  of  the  re- 
bellion found  in  him  a  warm  supporter.  He  regarded  secession  as 
rank  treason,  and  he  had  neither  toleration  for  the  act  nor  sympathy 
with  the  actors. 
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Thofl  faithiiil  to  his  GoYernment,  he  did  not  neglect  the  higher 
obligations  which  he  owed  to  his  God.  A  member  of  the  Metho- 
dist Episcopal  Church,  he  was  nnobtrasive  in  his  devotions  and 
unostentatious  in  his  piety.  Acknowledging  his  dependence  upon 
a  Higher  Power,  ha  manifested,  in  his  life,  that  his  actions  were 
governed  by  the  principles  of  a  religion  which  he  was  not  ashamed 
to  confess. 

A  useful  citizen,  a  true  patriot,  an  upright  judge,  and  a  sincere 
christian,  those  ampng  whom  he  was  born,  with  whom  he  dwelt  and 
for  whom  he  wrought,  are  not  insensible  of  his  merits,  nor  will  they 
be  forgetful  of  his  labors. 
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ACCOUNT. 

I.  When  an  account  will  be  decreed  in  equity  : — 

1.  Where  the  transactions  material  to  ascertain  the  sum  for 
which  a  party  is  liable  are  complicated,  involved  in  confusion  and 
difficulty,  and  require  minute  investigation,  such  as  a  jury  cannot 
give,  they  are  a  proper  subject  of  relief  in  a  court  of  equity,  by  a 
decree  for  an  account.  Farmers^  and  Mechanic^  Bank  v.  Polk 
etal.y  167. 

2.  A  court  of  equity  will  entertain  a  bill  for  an  account  against  a 
guardian,  notwithstanding  the  guardian  may  have  given  security 
by  bond,  and  may  be  liable  to  an  action  at  law.  Davis,  AdnCr^ 
V.  Davis y  256. 

3.  Rents  of  real  estate  of  a  ward  received  by  the  guardian  after 
the  guardianship  ceased,  are,  unquestionably,  the  subject  of  an 
account  in  equity.     lb, 

II.  When  an  account  will  not  be  decreed  in  equity  : — 

1.  Where  a  voluntary  conveyance  is  impeached  for  fraud,  in 
favor  of  a  purchaser  for  a  valuable  consideration,  a  court  of  equity, 
if  it  decree  relief,  will  only  set  aside  the  deed ;  it  will  not  decree  a 
delivery  of  possession  to  the  purchaser,  nor  an  account  of  the  rents 
and  profits.     Hall  v.  Greenly  et  al,^  274. 

2.  A  judgment  creditor,  having  obtained  an  injunction  to  restrain 
the  commission  of  waste  upon  lands  which  were  subject  to  the  lien 
of  his  judgment,  afterward  and  pending  the  injunction,  purchased 
the  premises  at  sheriffs  sale  in  execution  of  the  judgment.  Held^ 
that  the  party  committing  the  waste  was  not  liable  in  equity  to 
account  to  the  purchaser  for  the  waste  committed  prior  to  the  pur- 
chase.    Hu^hleU  V.  Harris  et  aL,  349. 

3.  A  title  to  the  land  at  the  time  of  waste  committed  is  necessary 
in  order  to  sustain  the  right  to  an  account  for  the  waste.    lb. 

See  Guardian  and  Ward,  3. 
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Lunatic — Ne  exeat,  2. 
Trust  and  Trustee  I,  i,  2. 
ACTION  AT  LAW. 

See  Account,  L    i. 
ADMINISTRATOR  AND  ADMINISTRATION. 

See  Executors  and  Administrators. 
AFFIDAVIT. 

1.  Practice  as  to  the  admission  of  ex  parte  affidavits  in  support 
of  the  bill,  upon  motion  for  a  preliminary  injunction.  Totem 
et  al,  V.  Gilpin  et  aLy  13. 

2.  On  a  motion  for  a  preliminary  injunction,  affidavits  are  ad- 
missible to  support  the  bill,  though  it  be  denied  by  the  answer, 
in  cases  where  the  injunction  may  be  necessary  to  prevent  irrepar- 
able mischief.     lb, 

3.  An  affidavit,  to  ground  a  motion  for  attachment  for  breach  of 
injunction,  must  allege  service  of  the  writ.  State  v.  Gilpin  et 
al.,   25. 

4.  It  is  sufficient,  in  an  affidavit  to  found  a  motion  for  a  writ  of 
ne  exeatj  to  refer  to  the  facts  charged  in  the  bill  as  shewing  the 
ground  ofthe  complainant's  demand  or  complaint,  without  re-stat- 
ing them  in  the  affidavit :  Provided,  the  facts  so  charged  are  such 
as  entitle  the  complainant  to  the  writ.  Clayton  et  al.  v. 
Mitchelly  32. 

5.  In  the  case  of  a  bill  for  an  account,  where  the  balance  between 
the  parties  is  yet  to  be  ascertained  by  an  account  and  settlement, 
it  is  sufficient,  in  an  affidavit  for  a  ne  exeat,  for  the  complainant 
to  swear  to  his  belief  that  a  sum  certain  is  due  to  him.     lb, 

6.  The  affidavit  of  complainant,  not  necessary  to  a  bill  to  per- 
petuate testimony.     Hickman  V,  Hickman,  133. 

7. — Otherwise,  as  to  bills  for  the  examination  of  witnesses,  de 
bene  esse,     lb. 

See  Evidence,  V.  i. 
AGREEMENT. 

A  contract  in  writing  for  the  sale  of  lands  cannot  be  discharged 
by  a  parol  agreement,  except  that  equity  will  relieve  where  the  parol 
agreement  has  been  acted  upon  and  the  condition  of  the  parties 
thereby  changed.      Wilkins  v.  Evans,  156. 

See  Contract. 
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ANIMUS  TESTANDI. 

See  Will,  V.  4. 
ANNUITY. 

See  Interest,  i,  3,  4.    Release,  i,  2. 
ANSWER. 

1.  A  denial,  by  answer,  of  the  equity  of  the  bill  is  not  evidence, 
under  the  rule  requiring  two  witnesses,  &c.,  to  controvert  it,  unless 
it  be  made  by  a  party  cognizant  of  the  transactions  out  of  which 
the  complainant's  equity  arises.  Robinson  v.  Jefferson^  AdnCr. 
etaLj  244. 

2.  An  answer  setting  up,  as  a  defence,  new  matter  is  not  evi- 
dence, but  must  be  proved.     lb, 

3.  The  equitable  defence  of  a  purchase  of  land  for  valuable  con- 
sideration, without  notice,  may  be  made  by  answer  as  well  as  by 
plea ;  but  such  defence,  when  made  by  answer,  must  be  alleged 
with  the  same  fullness  and  precision  as  is  required  in  a  plea.  Dick 
V.  Dou^hten  ei  aL,  320. 

4.  It  is  not  sufficient  that  in  the  answer  it  be  stated  only  by  way 
of  recital,  in  connection  with  the  statement  of  title,  that  the  de- 
fendant purchased  for  a  valuable  consideration  and  without  notice. 
The  matter  should  be  alleged,  separately  and  distinctly  from  the 
statement  of  title,  and  insisted  upon  as  a  bar  to  the  equity  of  the 
bUl.     lb. 

5.  It  is  not  sufficient  to  allege  generally  that  the  defendant  pur- 
chased for  a  valuable  consideration ;  but  it  must  be  specifically 
alleged  of  what  the  consideration  consisted.     lb, 

6.  The  statement  by  the  answer  that  the  defendant  gave  ''  a  full, 
fair  and  just  price  for  said  tract  of  land  without  any  notice,  knowl- 
edge or  belief  that  there  existed  any  defect  in  the  title  of  the  same, 
or  that  the  said  tract  of  land  was  liable  to  any  claim  or  demand  of 
dower  by  the  said  M.  D.  (the  complainant)  or  of  any  other  person," 
is  not  sufficient  (if  excepted  to)  as  a  plea  of  purchase  for  a  valua- 
ble consideration,  without  notice.  But  such  an  answer  or  plea,  if 
not  excepted  to,  will  be  taken  as  sufficient.    lb, 

7.  A  plea  or  answer,  relying  upon  the  equitable  defence  of  a 
purchase  for  a  valuable  consideration,  without  notice,  must  set 
forth  the  consideration, — of  what  it  consisted, — and  must  aver  the 
actual,  bona  fide  payment  of  it,  independently  of  the  usual  recital 
of  payment  in  the  deed.  Also,  the  plea  or  answer  must  deny  pos- 
itively the  fact  of  notice  of  the  complainant's  title  or  claim  previous 
to  the  execution  of  the  deed ;  and  must  deny  every  circumstance, 
charged  in  the  bill,  from  which  notice  might  be  inferred.     Notice 
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must  be  denied,  though  not  charged  in  the  bill.     Gilder  v.  Gilder 
el  al.,  331. 

8.  This  defence  may  be  taken  either  by  plea  or  answer ;  but  a 
denial  of  notice  or  fraud,  charged  in  the  bill,  should  be  by  answer 
also,  in  order  that  the  complainant  may  be  at  liberty  to  except  to 
its  sufficiency.     Id. 

9.  //  seems,  that  the  defence  of  compromise  or  release  is  availa- 
ble by  plea  only,  and  not  by  answer.  Lockwood  v.  Bates  etaL^  435. 

See  Limitations,  Statute  of,  2. 

APPEAL. 

1.  An  order  for  an  injunction /^ir^/>M^  lite  cannot  be  appealed 
from,  if  it  be  such  an  order  for  an  injunction  as  a  court  of  equity, 
according  to  its  established  rules,  can  issue.  Tatem  et  aL,  v. 
Gilpin  et  al.,  13. 

2.  An  injunction  must  be  suspensive  only,  and  must  not  operate 
so  as  to  alter  or  affect  the  pre-existing  situation  of  the  parties.  An 
order  for  an  injunction  having  the  latter  effect  may  be  appealed 
from.    lb. 

3.  After  an  appeal  prayed  and  allowed  in  the  Court  of  Chancery, 
the  cause  is  out  of  the  Court  of  Chancery,  and  cannot  be  further 
proceeded  in  until  its  return  from  the  Court  of  Appeal.     lb. 

4.  After  a  cause  has  been  removed  into  the  Court  of  Appeals  it 
cannot  be  further  proceeded  in  by  this  Court,  until  the  record  shall 
have  been  remanded  by  order  of  the  Court  of  Appeals.  Wollas- 
t0n  V.  Mendinhally  23. 

5.  The  affirmance  of  a  decree  of  the  Chancellor  by  the  High 
Court  of  Errors  and  Appeals,  upon  an  equal  division  of  that  Court, 
is  of  the  same  effect  as  a  judgment  of  affirmance  under  ordinary 
circumstances.  Clark  et  al.^  Admr's  d.  b.  n.  v.  Kean  et  al.y 
Admr's.,  114. 

APPEARANCE. 

See  Partition,  i. 
APPORTIONMENT. 

See  Will,  i. 
ARBITRATION  AND  AWARD. 

I.  A  written  submission  to  arbitration  directed  that  the  award 
should  be  made  in  writing,  indented,  under  the  hands  and  seals  of 
the  arbitrators.  The  award  was  made  in  writing,  but  was  not 
indented  nor  under  seal.     Held,  to  be  void  in  equity  as  well  as  at 
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law — that  a  Court  of  Equity  will  not  decree  performance  of  an 
award  which  is  void  at  law,  except  upon  a  subsequent  agreement 
between  the  parties  to  abide  by  it.     /Raisin  v.  IVood,  57. 

2.  A  provision  for  arbitration,  in  articles  of  partnership,  does 
not  bar  a  suit  in  equity  as  to  matters  not  comprehended  within  the 
scope  of  the  arbitration  provided  for.  de  Pusey  v.  dn  Pont  et 
aLy  83. 

3.  Principles  upon  which  a  court  of  equity  deals  with  provisions 
for  arbitration  in  partnership  articles.     lb, 

4.  A  testator  devised  as  follows :  ''I  give  to  my  dear  and  loving 
''  wife,  the  reasonable  use  of  two  suitable  rooms  in  the  house  that 
"  we  may  happen  to  dwell  in  at  the  time  of  my  decease,  whether 
**  in  town  or  country,  with  suitable  provisions  in  the  cellar,  kitchen, 
*'  garden,  necessary  house,  well  or  pump ;  To  hold  to  my  said  wife 
"  for  and  during  her  natural  life,  with  full  and  free  ingress  or  egress 
"and  regress."  After  the  death  of  the  testator,  his  widow  re- 
moved from  the  house  in  which  he  was  living  at  his  decease,  and 
to  which  the  rights  and  privileges  devised  to  her  had  attached. 
The  premises  were  for  some  years  occupied  and  rented  by  her  two 
sons,  the  devisees  thereof  in  fee  simple,  but  without  any  contract 
for  compensation  in  respect  of  the  widow's  privileges.  Heldy  that 
under  the  devise  the  widow  took  such  an  interest  in  the  premises, 
that  the  law  would  imply  a  contract  to  pay  a  compensation  therefor 
in  the  absence  of  an  express  contract ;  and  that  the  allowance  of 
such  compensation  by  referees  in  an  arbitration,  between  the  widow 
and  one  of  the  devisees,  submitting  all  matters  in  controversy,  was 
not  a  mistake  in  law.  Beeson  et  aL,  Admr's.  v.  Elliott,  Ex*r,j  368. 

5.  An  annuity  bequeathed  to  a  widow  in  lieu  of  dower,  for  her 
maintenance,  and  charged  on  real  estate,  payable  quarterly,  the 
prompt  payment  of  which  was  necessary  to  her  comfortable  sup- 
port,— heldy  to  be  a  proper  subject  for  the  allowance  of  interest ; 
and  that  such  allowance  by  referees,  in  an  arbitration  submitting 
all  matters  in  controversy,  was  not  a  mistake  in  law.  Courts  of 
equity  have  a  general  jurisdiction  to  reheve  against  mistakes  in 
law,  committed  by  arbitrators  in  the  making  of  awards ;  but,  in 
the  exercise  of  such  jurisdiction,  the  Courts  will  relieve  only 
against  such  mistakes  as  are  plain,  palpable  and  gross,     lb. 

6.  Long  acquiescence  in  an  award,  without  objection  made  in 
the  court  of  law  to  which  such  award  was  returned,  the  arbitra- 
tion being  one  entered  into  in  a  suit  or  amicable  action  at  law, — 
heldy  a  sufficient  ground  for  a  court  of  equity  to  refuse  its  inter- 
ference, even  supposing  such  a  case  to  be  within  its  jurisdiction. 
lb. 

6* 
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7.  In  the  case  of  an  award  made  in  a  suit  or  amicable  action  at 
law,  pursuant  to  the  Statute,  18  Geo.  II,  (Digest  Delaware  Laws, 
112),  the  remedy  against  irregularity  or  mistake  in  the  award  is  in 
the  court  of  law  to  which  the  award  is  returnable,     lb, 

8.  .Awards  under  the  Statute  of  this  State,  made  pursuant  to  a 
rule  of  court,  with  judgment  thereon,  stand  upon  a  different  foot- 
ing from  awards  under  the  English  Statute  of  9  and  10  William 
III ;  and  the  English  decisions  under  the  latter  Statute  are  not  in 
force  here.     lb, 

9.  A  party  is  not,  by  his  having  joined  in  a  case  stated  in  a 
court  of  equity  submitting  the  question  of  the  validity  of  the 
award,  precluded  from  objecting  to  the  want  of  jurisdiction.  The 
consent  of  parties  cannot  give  jurisdiction,  if  otherwise  it  does  not 
exist     lb, 

ARTICLES  TO  IMPEACH  THE  CREDIT  OF  WITNESSES. 

See  Witness,  i,  2. 

ASSIGNMENT. 

1.  The  assignee  of  bvo  single  bills  given  in  consideration  of  an 
assignment,  to  be  thereafter  made,  of  an  interest  under  a  patent, 
the  obligees  having,  after  obtaining  the  bills,  refused  to  make  the 
stipulated  assignment,  takes  them  subject  to  the  equities  affecting 
them  in  the  hands  of  the  obligees.  Such,  ii  seems^  is  the  effect  of 
an  assignment,  even  when  made  under  the  Statute  of  Delaware 
for  assigning  specialties.  Robinson  v.  Jefferson^  AdnCr,y  et  al^ 
244. 

2.  Bill  in  equity  by  the  assignee  of  a  single  bill  against  two  prior 
holders  and  assignors,  the  debtor  having  become  insolvent.  Heldy  . 
that  the  first  assignor,  who  was  the  payee  in  the  biU,  was  dis- 
charged by  the  neglect  of  his  assignee  to  proceed  against  the 
debtor,  who,  at  the  time  of  the  first  assignment,  was  in  good 
credit.  Held  also^  that  the  second  assignor  was  liable  to  the 
complainant,  because  he  had  neglected  to  collect  the  bill  while  he 
held  it,  the  debtor  being  then  solvent,  and  had  assigned  it  to  the 
complainant  about  the  time  of  the  debtor's  insolvency.  Robinson 
V.  RosSy  ei  aly  253. 

3.  The  indorser  of  a  promissory  note,  though  fixed  in  his  lia- 
bility by  protest,  is  not  entitled,  as  a  creditor^  to  a  share  of  the 
estate  of  the  maker  under  an  assignment  for  the  benefit  of  credi- 
tors.    Farmers*  Bank  v.  Gilpin  et  al,,  409. 

4.  Such  an  indorser  is  entitled  only  to  be  reimbursed  payments 
actuaUy  made  by  him.    fb. 
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5.  The  holder  of  the  note  can  claim,  under  the  equity  of  the 
indorser,  out  of  the  assigned  estate,  only  to  the  amount  of  pay- 
ments so  made  by  the  indorser.     Id. 

6.  The  equitable  assignee  of  a  judgment,  even  for  a  valuable 
consideration,  and  without  notice  of  any  existing  equity  against 
the  judgment,  takes  it  subject  to  all  equities  of  the  defendant  in 
the  judgment,  accruing  before  he  has  notice  of  the  assignment ; 
and,  consequently,  subject  to  his  right  to  set  off  a  debt  due  him 
from  the  judgment  creditor  under  a  decree  in  equity  made  prior 
to  his  receiving  notice  of  the  assignment  A  decree  made  after 
the  notice,  but  entered  nunc  pro  tunc  as  of  a  date  prior  to  the  no- 
tice, is  of  the  same  effect,  in  this  respect,  as  if  it  had  been  in  fact 
made  at  such  date. — Lockwood  v.  Bates  et  aLy  435. 

7.  Under  an  assignment  made  to  secure  a  pre-existing  debt,  the 
creditor  has  not  the  equity  of  a  purchaser  for  valuable  considera- 
tion,    lb. 

ATTACHMENT. 

1.  An  attachment  for  contempt  in  the  breach  of  an  injunction 
should  not  be  granted  unless  the  affidavit,  on  which  the  motion  is 
grounded,  allege  service  of  the  writ ;  nor,  without  such  allegation 
in  the  affidavit,  can  the  service  be  proved  upon  interrogatories  ad- 
ministered to  the  defendant  taken  under  the  attachment. — State  v. 
Gilpin  ei  aL,  25. 

2.  A  discharge  from  an  attachment  for  contempt,  for  the  want 
of  a  sufficient  affidavit  of  service  of  the  injunction,  is  no  bar  to  a 
second  attachment  for  the  safrie  cause.     lb, 

3.  A  party  having  been  arrested  under  an  attachment  for  con- 
tempt and  having  on  his  examination,  under  interrogatories,  de- 
nied the  contempt,  querCy  whether  a  commission  can  be  taken  out 
to  prove  the  contempt  ? — Rice  v.  Small,  68. 

4.  Interrogatories  filed  under  an  attachment  for  contempt  should 
be  entitled  in  the  name  of  the  State  as  the  prosecutor,  and  not  of 
the  party  on  whose  application  the  attachment  issued.    lb. 

5.  After  a  final  decree  in  the  cause  and  pending  an  attachment 
for  its  non-performance,  leave  was  granted  to  the  defendant  to  file 
a  bill  of  review.  After  some  delay,  without  any  bill  of  review 
filed,  the  defendant  being  still  held  under  the  attachment,  and  the 
complainant  proceeding  to  enforce  the  same, — upon  motion,  the 
Chancellor  discharged  the  defendant,  but  with  leave  to  the  com- 
plainants to  take  out  another  attachment,  unless  the  defendant 
should,  before  a  certain  day  appointed  in  the  order,  file  a  bill  of 
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review,  and  should  also  make  affidavit  of  his  inability  to  pay  the 
money  decreed  and  give  bond,  with  surety,  for  the  payment  of  the 
same,  or  of  so  much  thereof  as  should  not  be  otherwise  ordered 
and  decreed  under  the  bill  of  review, — such  security,  if  given,  to 
have  the  effect  of  suspending  the  original  decree  until  the  event 
of  the  bill  of  review. — Duskane  v.  Ryland,  230. 

See  Bill,  iil 

Practice,  xv. 

ATTORNEY  IN  FACT. 

See  Witness,  3. 

BANK  NOTE. 

A  person  indebted  by  bond  paid  a  balance  due  upon  it  in  notes 
of  an  insolvent  bank,  which  was  not  known,  at  the  time,  to  have 
stopped  payment.  Held^  not  to  be  a  discharge  in  equity  of  the 
debt,  but  that  the  creditor  might  recover  the  balance  due  before 
such  payment — Jefferson  gt  al.,  v.  Holland^  116. 

BARON  AND  FEME. 

See  Husband  and  Wife. 
BEQUEST. 

See  Legacy— Will. 
BILL. 

L  Far  an  Account 

See  Ne  Exeat,  2,  3. 
IL  SuppUmental  Bills, 

See  Practice,  xv. 
IIL  Bills  of  Review. 

1.  Practice  stated  at  large  with  respect  to  bills  of  review.  Fen- 
nimore,  Adm*r.,  vs  BaAmv,  ExW.,  88. 

2.  After  a  final  decree  in  the  cause  and  pending  an  attachment 
for  its  non-performance,  leave  was  granted  to  the  defendant  to  file 
a  bill  of  review.  After  some  delay,  without  any  bill  of  review 
filed,  the  defendant  being  still  held  under  the  attachment,  and  the 
complainant  proceeding  to  enforce  the  same, — upon  motion,  the 
Chancellor  discharged  the  defendant,  but  with  leave  to  the  com- 
plainants to  take  out  another  attachment,  unless  the  defendant 
should,  before  a  certain  day  appointed  in  the  order^  file  a  bill  of 
review,  and  should  also  make  affidavit  of  his  inability  to  pay  the 
money  decreed  and  give  bond,  with  surety,  for  the  payment  of  the 
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same,  or  of  so  much  thereof  as  should  not  be  otherwise  ordered 
and  decreed  under  the  bill  of  review, — such  security,  if  given,  to 
have  the  effect  of  suspending  the  original  decree  until  the  event 
of  the  bill  of  review.     Duskane  v.  Ryland^  230. 

IV.  Bills  to  perpetuate  testimony, 

I.  A  bill  to  perpetuate  testimony  need  not  be  verified  by  the 
complainant's  affidavit,  nor  is  it  essential,  in  order  to  support  such 
a  bill,  that  the  witnesses  to  be  examined  shall  be  aged,  infirm, 
non-residents  of  the  State  or  likely  to  remove  therefrom.  Distinc- 
tion, in  these  respects,  between  bills  to  perpetuate  testimony  and 
bills  for  the  examination  of  witnesses  de  bene  esse,  Hickman  v. 
Hickman^  133. 

'  2.  Distinction  at  large  between  bills  to  perpetuate  testimony  and 
bills  for  the  examination  of  witnesses  de  bene  esse,  and  the  practice 
under  the  two  proceedings  respectively.     lb, 

3.  If  the  bill  has  not  made  a  sufficient  case  to  entitle  the  com- 
plainant to  an  examination  of  witnesses,  whether  it  be  to  perpet- 
uate the  testimony  or  to  take  the  testimony  de  bene  esse,  the  defend- 
ant should  demur.  It  is  too  late,  after  the  commission  has  been 
ordered,  to  object  that  the  complainant  has  failed  in  any  matter 
necessary  to  give  him  the  benefit  of  this  course  of  proceeding.  lb. 

4.  In  the  examination  of  witnesses  under  a  bill  to  perpetuate 
testimony,  the  complainant  is  confined  to  the  matters  for  proof 
alleged  in  his  bill,  and  to  the  interrogatories  annexed  to  the  bill  as 
the  interrogatories  to  be  pr9pounded  to  the  witnesses ;  but  the  ob- 
jection to  an  examination  beyond  this  limit  is  waived  by  the  defend- 
ant's joining  in  the  commission  and  filing  cross  interrogatories.    lb. 

See  Costs. 

V.  Bills  for  examination  of  witnesses  de  bene  esse. 

Distinction  at  large  between  bills  to  perpetuate  testimony 
and  bills  for  the  examination  of  witnesses  de  bene  esse^  and  the 
practice  under  the  two  proceedings  respectively.  Hickman  v. 
Hickmany  133. 

BILLS  AND  SPECIALTIES. 

See  Assignment,  i,  2. 

Specialties. 

BONA  FIDE  PURCHASER. 

See  Purchaser,  for  Value  without  Notice. 
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BOND. 

The  charter  of  the  Farmers'  and  Mechanics*  Bank  of  Dela- 
ware required  that  a  bond  should  be  taken  from  the  cashier,  with 
surety,  &c.,  and  ''with  condition  of  good  behavior."  The  condi- 
tion of  the  bond  taken  in  this  case  was  that  the  cashier  should 
"well  and  truly,  and  with  fidelity,  perform  and  discharge  the 
duties  enjoined  on  him  as  cashier  of  the  Farmers'  and  Mechanics' 
Bank  of  Delaware,  agreeably  to  the  laws  and  regulations  therein 
made  and  provided,  &c."  /f^ld,  that  the  condition  of  the  bond 
was  a  sufficient  compliance  with  the  direction  of  the  charter,  and 
that  it  was  valid.  Farmer^  &*  Mechanics'  Bank  v.  Polk  et  ai,t 
167. 

See  Assignment.    Bond  and  Mortgage. 

BOND  AND  MORTGAGE. 

A  creditor  b>  bond  and  mortgage  cannot,  without  some  special 
equity  in  favor  of  the  debtor,  be  restrained  from  proceeding,  at 
his  election,  upon  either  or  both  of  his  remedies,  so  that  he  does 
not  take  a  double  satisfaction.     Newboldv,  Newbold  et  al.^  310. 

BURDEN  OF  PROOF. 

See  Evidence,  III. 

CASE  STATED. 

A  party  is  not,  by  his  having  joined  in  a  case  stated  in  a  court 
of  equity  submitting  the  question  of  the  validity  of  the  award, 
precluded  from  objecting  to  the  want  of  jurisdiction.  The  con- 
sent of  parties  cannot  give  jurisdiction,  if  other  .vise  it  does  not 
exist     Beeson,  Admr.,  v.  Elliott^  Exr.,  368. 

CESTUI  QUE  TRUST. 

See  Trust  and  Trustee,  II. 

CHARGE. 

1.  A  testator  by  will  directed  that  his  ''just  debts  and  burying 
expenses  be  ''paid"  by  his  executors.  He  devised  to  his  two  sons 
his  whole  real  estate,  "  to  them  and  their  heirs,  in  equal  moieties 
forever  ;  and  also  all  his  personal  estate  after  paying  the  legacies 
in  the  will  metttioned,^*  Heldy  upon  the  construction  of  the  will, 
that  the  legacies  were  not  charged  upon  the  real  estate  devised  to 
the  sons.     Gilder  v.  Gilder  et  aL^  331. 

2.  A  testator,  after  bequeathing  certain  pecuniary  legacies,  and 
among  others  a  legacy  of  $866.66  to  a  daughter,  and  one  of 
$1000.00  to  another  daughter,  devised  the  residue  of  his  estate, 
including  some  real  estate,  to  the  same  daughters,   as  follows  : 
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CHARGE—  Continued. 

"  My  further  will  is  that  the  remainder  of  my  estate,  if  any  there 
be,  shall  be  equally  divided  between  my  two  daughters  Martha 
and  Lydia,  whom  I  appoint  my  executors."  Bill  filed  by  the  rep- 
resentative of  one  of  the  legatees,  alleging  a  deficiency  of  per- 
sonal estate  and  praying  that  the  unpaid  balance  of  the  legScy  be 
charged  upon  the  residuary  real  estate.  HM,  that  the  legacy 
was  a  charge  on  the  real  estate.  Hilfotd^  Admr.^  v.  Way  et  al.^ 
342. 
COMPROMISE. 

CONFIRMATION. 
CONSIDERATION. 


See  Answer,  9. 
Plea,  6. 

See  Orphans'  Court. 


Sec  Trust  IV.    a. 

Evidence,  I.    4, 6. 

Purchaser  for  Value,  &c. 

CONSTITUTIONAL  LAW. 

History,  objects  and  construction  of  the  2d  Sec.  4th  Art.  of  the 
Constitution  of  the  United  States,  providing  that  ''the  citizens  of 
each  State  shall  be  entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  States."  Douglass  Adm%  v.  Stephens,^ 
(Appendix)      46$. 

CONTEMPT. 

See  Attachment,  i,  2,  3, 4.  . 

CONTRACT. 

1.  Written  contract  for  the  sale  of  "  a  tract  of  land  situated  in 
Appoquinimink  Hundred,  containing  by  deed  200  acres ^  be  the 
same  more  or  less.**  Upon  a  subsequent  survey  made  according 
to  the  description  in  the  deed  referred  to,  the  tract  was  found  to 
contain  317  acres.  Held,  that  parol  evidence  was  not  admissible 
to  show  that  the  parties  intended  the  sale  of  a  less  quantity  than 
the  entire  tract  covered  by  the  description  in  the  deed.  Dale  v. 
Smith  et  a/.,  i. 

2.  A  married  woman  cannot,  after  she  becomes  sole,  be  comr 
pelled  to  make  good  or  execute  a  contract  which  was  void  in  its 
origin,  or  which  she  was  legally  incompetent  to  enter  into.  Rbss 
V.  SingUUm,  149. 
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COl^TKACT—Continued. 

3.  A  court  of  equity  cannot,  in  the  absence  of  fraud,  accident 
or  mistake,  give  validity  to  a  contract  which  is  void  in  law.     Id, 

4.  A  contract  in  writing  for  the  sale  of  lands  cannot  be  discharged 
l|y  a  parol  agreement,  except  that  equity  will  relieve  where  the 
parol  agreement  has  been  acted  upon  and  the  condition  of  the 
parties  thereby  changed.     Wilkinsv,  Evans,  156. 

5.  //  seems,  that  under  the  Delaware  Statute  about  contracts  and 
assumptions  a  written  contract  for  the  sale  of  lands  cannot  be  waived 
except  in  writing.     Id, 

6.  A  purchaser  of  land,  under  a  contract  for  a  conveyance, 
claimed  to  set  off  against  his  bond  for  purchase  money  certain  pay- 
ments which  he  had  made  in  satisfaction  of  debts  due  from  the 
vendor  to  third  persons.  The  contract  did  not,  in  terms,  author- 
ize the  purchaser  to  make  the  payments  for  which  credit  was  claimed, 
nor  was  there  proof  of  any  order  or  authority  from  the  complainant 
specifically  applying  to  the  payments  made.  Held,  that  in  this 
case  there  was  proof,  to  the  satisfaction  of  the  Chancellor,  of  a 
general  authority  to  the  purchaser  to  apply  purchase  money  to 
debts  of  the  vendor.  But  held  further,  that  such  authority  was 
not  requisite  to  entitle  the  purchaser  to  the  benefit  of  the  pay- 
ments,— that  the  complainant,  upon  the  general  principle  that  he 
who  seeks  equity  must  do  equity,  was  bound  in  this  court  to  allow 
just  payments  made  for  his  benefit.  Held  also,  that  upon  except- 
ions to  a  sworn  account  of  the  purchase  money,  filed  by  the  pur- 
chaser in  answer  to  the  prayer  of  the  bill,he  was  not  under  the  onus 
of  proving  the  existence  of  the  debts  paid  by  him  and  sought  to  be 
set  off.     Lqfland  v,  Maull,  359. 

7.  In  a  contract  for  the  sale  and  conveyance  of  land,  the 
purchase  money  was  payable  by  instalments  in  futuro.  There 
was  no  stipulation  in  the  contract  of  sale  with  respect  to  the  time 
of  delivering  possession  of  the  land ;  but  after  the  sale  and  before 
the  instalments  had  all  become  due,  the  purchaser,  with  the  vend- 
or's consent,  entered  into  possession.  Held,  that  he  did  not 
thereby  become  chargeable  with  interest  on  the  unpaid  purchase 
money  from  the  date  of  such  possession,  in  the  absence  of  any  stip- 
ulation to  that  effect  in  the  contract  of  sale.     lb. 

See,  ( for  Marriage  Settlement,)  Husband  and  wife,  3  to  ii. 

Frauds,  Staute  of,  4,  5,  6,  7,  8. 

Trust  and  Trustee,  II.  i,  2. 
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COSTS. 

The  defendant  is  generally  entitled  to  costs  under  a  bill  to  per- 
petuate testimony.     Hickman  v.  Hickman^  133. 

CREDITOR. 

The  indorser  of  a  promissory  note,  though  fixed  in  his  liability 
by  protest,  is  not  entitled,  as  a  creditor^  to  a  share  of  the  estate  of 
the  maker  under  an  assignment  for  the  benefit  of  creditors. 
Farmers^  Bank  v.  Gilpin^  et  aLy  409. 

See  Trust  and  Trustee,  IV.  3. 

DECREE. 

1.  Under  the  statute,  enabling  the  Court  of  Chancery  to  make 
orders  for  the  sale  of  real  estate,  when  necessary  in  order  to  give 
effect  to  its  decrees,  the  Chancellor  has  power  to  order  the  sale  of 
real  estate  of  a  defendant  against  whom  a  decree  for  the  payment 
of  money  has  been  made  after  a  return  of  non  est  to  an  attachment 
against  him  for  the  non-performance  of  the  decree,  and  upon  its 
appearing  that  his  personal  property  has  been  exhausted  by  execu- 
tions at  law.     Woolaston  v.  Mendenhally  23. 

2.  The  affirmance  of  a  decree  of  the  Chancellor  by  the  High 
Court  of  Errors  and  Appeals,  upon  an  equal  division  of  that  court, 
is  of  the  same  effect  as  a  judgment  of  affirmance  under  ordinary 
circumstances.  Clark  et  al,  Admx*s.  d.  b.  n,,  v.  /Cean  et  al, 
Admr's.,  114. 

3.  Practice  upon  applications  for  an  order  to  sell  the  real  estate 
of  a  defendant  in  satisfaction  of  a  decree  for  the  payment  of 
money.      Woolaston  v,  Phillips ^  271. 

4.  The  court  in  relieving  a  purchaser  against  a  fraudulent  deed, 
will  only  set  aside  the  deed  impeached.  It  will  not  decree  a  de- 
livery of  possession  to  the  purchaser,  nor  an  account  of  the  rents 
and  profits.     Hall  v.  Greenly  et  aL,  274. 

5.  An  order,  granting  a  re-hearing  of  a  decree  in  equity,  does 
not  per  se  vacate  the  decree  ;  but  only  opens  it  for  reversal,  alter- 
ation or  correction.     Lockwood  v.  Bates  et  aL,  435. 

6.  If  an  order  for  a  re-hearing  is  dismissed,  or  discharged  by 
agreement  of  the  parties,  without  a  re-hearing  had,  the  original 
decreestands  precisely  as  if  such  order  had  not  been  granted.     lb. 

7.  To  make  good  a  title,  pursuant  to  a  sale  under  a  decree  of 
the  Court,  the  heirs  at  law  of  the  testator  are  properly  made  parties 
and  must  be  decreed  to  join  in  the  conveyance  of  the  estate. 
Lockwoody  Adm*r,  c,  t,  a,  et  al.  v.  Stradley  et  al,y  298. 

See  Parol  Demurrer. 
6s 
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DEED. 

1.  Where  the  description  in  a  deed  calls  for  certain  natural 
boundaries,  these  are  controlling,  and  effect  will  be  given  to  them 
in  applying  the  description  to  the  premises,  although  thereby  a 
larger  quantity  of  land  may  be  included  than  the  deed  specifies. 
DaU  V.  Smith  et  aLy  i. 

2.  A  voluntary  deed  was  made  by  a  father  conveying  to  his  two 
sons,  who  were  minors,  certain  land,  which  was  afterward  sold  by 
the  sheriff  in  execution  of  judgments  against  the  father,  recovered 
subsequently  to  the  deed  but  for  debts  contracted  prior  to  it. 
Under  the  special  circumstances  of  the  case,  the  Court  refused  to 
set  aside  the  deed  for  the  relief  of  a  purchaser  of  the  land  deriving 
title  under  the  sherifPs  sale.     Hall  v.  Greenly  et  aL^  2y^. 

3.  Where  a  deed  is  impeached  for  fraud,  the  Court,  if  it  grant 
relief  at  all,  will  only  set  aside  the  deed  impeached.  It  will  not 
decree  a  delivery  of  possession  to  the  purchaser,  nor  an  account  of 
the  rents  and  profits.     Id, 

4.  Where  land  was  by  will  directed  to  be  sold,  by  the  executors, 
and,  the  executors  having  renounced,  a  sale  was  decreed  to  be 
made  by  a  trustee  appointed  by  the  Court ;  I/etdy  that  to  make  a 
legal  title,  pursuant  to  such  sale,  the  heirs  at  law  of  the  testator 
are  properly  made  parties  and  must  be  decreed  to  join  in  the  con- 
veyance of  the  estate.  Lockwood  AdnCr,  c,  t,  a,  et  al,  v.  S trad- 
ley  et  al,y  298. 

See  Contract,  i. 
DEMURRER. 

If  the  bill  has  not  made  a  sufficient  case  to  entitle  the  complain- 
ant to  an  examination  of  witnesses  whether  it  be  to  perpetuate  the 
testimony  or  to  take  the  testimony  de  bene  esse,  the  defendant 
should  demur.  It  is  too  late,  after  the  commission  has  been  or- 
dered, to  object  that  the  complainant  has  failed  in  any  matter 
necessary  to  give  him  the  benefit  of  this  course  of  proceeding 
Hickman  v.  Hickman,  133. 

DEPOSITIONS. 

1.  Depositions  in  a  cause  having  been  taken,  returned,  and  pub- 
lished, upon  affidavit  of  the  discovery  of  new  testimony  and  mo- 
tion for  leave  to  examine  additional  witnesses,  it  must  appear  from 
the  affidavit,  that  neither  the  party,  nor  his  solicitor,  have  read  the 
depositions  taken,  nor  made  copies  or  abstracts  thereof.  Carlisle 
V.  Rustetal.y  72. 

2.  The  answers  of  a  witness  taken  under  the  interrogatories  in 
chief  and  under  the  cross  interrogatories  form  but  one  deposition, 
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DEPOSITIONS  -'ConHnued. 


and  the  signature  of  the  witness  and  certificate  of  the  commissioner, 
though  made  only  at  the  end  of  the  whole,  is  sufficient.  Westcott 
V.  Allston  etaL^  74. 

3.  Depositions  taken  in  perpetuam  menuniam  ret  are  not  to  be 
published  except  by  special  order  of  the  Court.  Hickman  v. 
Hickman  f  133. 


DESCRIPTION. 
DEVISE. 


See  Deed,  i. 
See  Will. 


DILIGENCE. 

See  Executors  and  Administrators,  i. 

Laches — Lapse  of  Time. 

Negligence. 

DIVORCE. 

Under  an  Act  of  Assembly  divorcing  a  wife  from  her  husband, 
a  mensaei  ihoto  and  granting  to  the  wife  all  the  rights,  privileges 
and  immunities  of  a  feme  sole,\^^  wife  becomes  competent  to  exe- 
cute a  release  of  land  charged  with  an  annuity  bequeathed  to  her 
under  the  will  of  a  deceased  husband  in  lieu  of  dower.  Stilley  v. 
Grubbf  406. 

DOWER. 

1 .  The  widow  of  a  deceased  tenant  in  common,  who  is  entitled 
to  dower  in  his  undivided  share  of  the  lands  held  in  common, 
cannot  join  in  a  petition  for  partition  of  the  lands  until  after  her 
dower  has  been  assigned  to  her  in  the  Orphans'  Court,  without 
metes  and  bonds.     Ex  parte  Burgess,  233. 

2.  The  proceeding  for  partition  lies  between  tenants  of  the 
freehold.  A  widow,  prior  to  the  assignment  of  her  dower,  is  not 
such  a  tenant,  and  therefore  she  cannot  joinin  a  petition  for  par- 
tition,    lb. 

3.  After  dower,  without  metes  and   bonds,  has  been  assigned 
and  the  widow  enters,  she  is  a  tenant,  and  holds  her   undivided 
dower;  and  then,  by  the  equity  of  the  Statute,  32  Hen.  VIII. ,c. 
32,  and  of  the  Statute  of  this  State,  partition  may  be  made  be- 
tween her  and  the  tenants  in  common.     lb. 

4.  A  plea  of  purchase  for  value  and  without  notice  is  a  bar  only 
against  an   equitable  and  not  against  a  legal  claim.      It  is  no 
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DO  WE  R— Continued. 


b.ir  against  a  bill  for  the  assignment  of  dower,  that  being  a  legal 
title.     Dick  V.  Doughten  et  al. ,  320. 

5.  Upon  a  decree  for  the  assignment  of  dower  against  a  pur- 
chaser of  land  from  the  deceased  husband  and  for  an  account  of 
rents  and  profits,  the  purchaser  is  liable  only  for  rents  and  profits 
which  accrued  subsequent  to  the  date  of  his  purchase.  To  sup- 
port a  claim  by  the  widow  for  rents  and  profits  from  the  death  of 
the  husband,  all  the  intermediate  purchasers  must  be  made  parties 
to  the  bill.     lb. 

6.  Under  an  Act  of  Assembly  divorcing  a  wife  from  her  husband, 
a  mensa  et  tkoro^  and  granting  to  the  wife  all  the  rights^  privi- 
leges and  immunities  of  a  feme  sole  ^  the  wife  becomes  competent 
to  execute  a  release  of  land  charged  with  an  annuity  bequeathed  to 
her,  under  the  will  of  a  deceased  husband,  in  lieu  of  dower.  S til- 
ley  V.  Grubby  406. 

7.  By  the  release  executed  to  the  purchaser  of  the  land  charged 
with  the  annuity  the  complainant  claimed  the  right  to  dower  in 
the  land,  and  released  the  same  for  a  valuable  consideration. 
Heldy  that  she  thereby  precluded  herself  from  claiming,  against 
the  purchaser,  the  annuity  bequeathed  to  her  in  lieu  of  dower.  lb. 

8.  uower  may  be  assigned  by  the  Orphans'  Court  in  all  cases, 
except  where,  under  special  circumstances,  the  aid  of  a  court  of 
chancery  is  necessary.  Farrow  v.  Farrow  et  al.,  (Appendix) 
457. 

9.  An  ante-nuptial  contract  for  a  collateral  satisfaction  in  lieu 
of  dower,  fairly  made,  is  a  good  bar  in  equity,  and  may  be  en- 
forced against  a  claim  of  dower  in  the  Orphans'  Court  But  a 
concealment  by  the  husband  of  any  fact  which,  at  the  time  of  en- 
tering into  the  contract,  ought  to  have  been  communicated  to  the 
wife,  is  a  fraud,  and  avoids  the  contract.     lb. 

See  Interest,  4. 

ELECTION  OF  REMEDIES. 

1.  A  bill  to  recover  legacies  was  filed  by  two  residuary  legatees 
under  a  will  against  the  administrator  of  the  executor,  the  execu- 
tor having  been  also,in  his  life-time, guardian  of  the  legatees.  One 
of  the  legatees,  before  the  filin'<  of  the  bill,  had  brought  a  suit  at 
law  on  the  guardian  bond.  Held^  that  the  legatees  must  elect 
whether  to  proceed  at  law  on  the  guardian  bond,  or  to  prosecute 
the  pending  suit  in  equity.     IVesi  et  aL,  v.  Evans,  Adm'x  122. 

2.  A  creditor  by  bond  and  mortgage  cannot,  without  some  spe- 
cial equity  in  favor  of  the  dei)tor,  be  restrained  from  proceeding 
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at  his  election,  upon  either  or  both  of  his  remedies  so  that  he  does 
not  take  a  double  satisfaction.      Newbold  v.    Newbold  et  al., 
310. 
ELEGIT. 

Injunction  granted  to  restrain  a  tenant,  holding  a  farm  under  a 
writ  of  elee^tj  from  tilling  it  contrary  to  the  established  rotation 
of  crops  on  the  farm,  and  to  the  usage  of  the  country  in  which  it 
is  situate.  Such  improper  tillage,  when  tending  to  depreciate  the 
value  of  the  inheritance,  is  waste.     IVilds  v.  Lay  ton  et  al. ,  226. 

EQUITABLE  DEFENCE. 

See  PuRAHASER  For  Value,  Without  Notice. 
ESTATE. 

See  Will,  hi,  iv. 
EVIDENCE. 
I.  Admissibility, 

1.  Parol  evidence  of  intention,  in  the  absence  of  fraud,  surprise 
or  mistake,  is  inadmissible  to  vary  the  description  of  land  in  a 
written  contract  of  sale.     DaU  v.  Smith  et  al.,  i. 

2.  Written  contract  for  the  sale  of  **a  tract  of  land  situated  in 
Appoquinimink  Hnndred,  containing  by  deed  200  acres,  be  the  same 
more  or  less^  Upon  a  subsequent  survey,  made  according  to  the 
description  in  the  deed  referred  to,  the  tract  was  found  to  contain 
317  acres.  Held,  that  parol  evidence  was  not  admissible  to  show 
that  the  parties  intended  the  sale  of  a  less  quantity  than  the  entire 
tract  covered  by  the  description  in  the  deed.     lb, 

3.  Payments  made  by  a  surviving  partner,  on  account  of  a  part- 
nership debt,  are  admissible  in  a  suit  against  the  representatives 
of  the  deceased  partner,  to  take  the  debt  out  of  the  Act  of  Limi- 
tations.    Warner  et  al,,* Ass^ees,  v.  Allee  et  al,,  AdnCrs,  49. 

4.  Parol  evidence  of  the  indorsement  of  a  promissory  note, 
without  the  production  of  the  note,  held  inadmissible,  though  not 
offered  in  order  to  charge  the  indorser.  de  Pusey  v.  du  Pont  et 
al,,  77. 

5.  In  the  examination  of  witnesses  under  a  bill  to  perpetuate 
testimony,  the  complainant  is  confined  to  the  matteis  for  proof 
alleged  in  his  bill,  and  to  the  interrogatories  annexed  to  the  bill  as 
the  interrogatories  to  be  propounded  to  the  witnesses ;  but  the  ob- 
jection to  an  examination  beyond  this  limit  is  waived  by  the  de- 
fendant's joining  in  the  commission  and  filing  cross  interrogatories. 
Hickman  v.  Hickman,  133. 
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6.  Two  single  bills  having  been  given  in  consideration  of  an 
assignment,  to  be  made,  of  an  interest  in  a  patent,  which,after  ob< 
taining  the  bills, the  obligees  refused  to  make,  parol  evidence  was 
held  admissible  to  prove  the  consideration  for  which  the  bills  were 
made,  although  the  consideration  did  not  appear  upon  their  face. 
Robinson  v.  Jefferson^  AdnCr  et  aLy  244. 

7.  Generally,  the  fact  of  part  performance, — as  wherf  it  consists 
of  some  unequivocal  acts  of  the  parties,  referrible  only  to  the  con- 
tract, such  as  the  taking  possession  of  the  land,  &c.,  may  be 
proved  by  parol.  But  the  payment  of  money  not  being  such  an 
unequivocal  act,  the  fact  that  it  was  paid  in  execution  of  the  con- 
tract must  either  be  admitted  by  the  answer,  or,  if  denied,  must  be 
proved  by  writing,  -as  by  receipts  or  letters  from  the  alleged 
vendor.     Houston  v.  Townsend^  416. 

8.  The  fact  of  part  performance  being  established,  parol  evi- 
dence is  admissible  to  ascertain  the  terms  of  the  contract.  The 
terms  should  be  clearly  and  distinctly  proved ;  but  the  mere  fact 
that  they  are  controverted  will  not  deter  the  Court  from  seeking 
to  ascertain  them.  And  if,  from  the  nature  of  the  testimony,  it 
be  difficult  to  ascertain  them,  the  Court  may  direct  an  issue  for 
that  purpose.     lb, 

II.  Answer  as  evidence, 

1 .  A  denial,  by  answer,  of  the  equity  of  the  bill  is  not  evidence, 
under  the  rule  requiring  two  witnesses,  &c.,  to  controvert  it,  un- 
less it  be  made  by  a  party  cognizant  of  the  transactions  out  of 
which  the  complainant's  equity  arises.  Robinson  v.  Jefferson,  Adnt^r 
et  al.,  244. 

2.  An  answier  setting  up,  as  a  defence,  new  matter  is  not  evi- 
dence, but  must  be  proved.     lb. 

III.  Competency  of  Witness. 

I  Objections  to  the  competency  of  a  witness  must  be  made  by 
articles  filed,  according  to  the  rule  of  court,  and  cannot  be  taken 
at  the  hearing.      Webster  v.  Hopkins  et  aLy  70. 

2.  The  rule  of  court,  which  requires  that  objections  to  the  com- 
petency of  a  witness  be  filed  within  the  first  three  days  of  the 
term  to  which  the  commission  is  returned,  does  not  supersede 
the  necessity  of  filing  articles.     Westcott  v.  Allston  et  at.,  74. 

3.  The  defendant  having,  under  the  interrogatories,  examined 
a  witness  for  the  complainant  as  to  his  interest,  held  that  it  was 
irregular  to  file  objections  after  the  return  of  the  commission.     lb, 

4.  The  attorney  in  fact,  by  whom  a  bill  in  equity  is  filed,  is  not 
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a  competent  witness  for  the  complainant.     dePusey  v.  du  Pont  it 
aL,  77. 

IV.  Depositions, 

1.  The  answers  of  a  witness  taken  under  the  interrogatories  in 
chief  and  under  the  cross  interrogatories  form  but  one  deposition,  ^ 
and  the  signature  of  the   witness  and  certificate  of  the  commis- 
sioner, though  made  only  at  the  end  of  the  whole,  is  sufficient.— 
Westcoit  V.  Allston  ei  al.,  74. 

2.  Depositions  taken  in  perpetuam  memoriam  rei  are  not  to  be 
published,  except  by  special  order  of  the  Court.  Hickman  w.Hick- 
man,  133. 

V.  Newly  discovered  evidence, 

1.  A  petition  for  the  re-hearing  of  a  cause,  upon  the  ground  of 
newly  discovered  evidence,  not  granted — the  Chancellor  consider- 
ing that  the  evidence,  if  before  him,  could  not  vary  the  decree  to 
be  made  in  the  cause,  as  it  originally   stood.     Dale  v.  Smith  et 

al,y  II. 

2.  Depositions  in  a  cause  having  been  taken,  returned,  and  pub- 
lished, upon  affidavit  of  the  discovery  of  new  testimony  and  mo- 
tion for  leave  to  examine  additional  witnesses,  it  must  appear  from 
the  affidavit,  that  neither  the  party,  nor  his  solicitor,  have  read  the 
depositions  taken,  nor  made  copies  or  abstracts  thereof.  CarlisU 
V.  Rust  et  aL,  72. 

3.  A  re-hearing  after  decree  made,  will  not  be  granted  for  the 
purpose  of  examining  witnesses,  or  of  admitting  newly  discovered 
evidence)  as  to  matters  which  were  in  issue  in  the  cause  as  origi- 
nally heard.     Fennimore  Adm^r,  d,  b,  «.v.  Rahow,  Ex*r,y  88. 

VI.  Onus  Probandu 

1.  Under  the  defence  of  a  purchase  for  value  and  without  no- 
tice, the  onus  of  proof  is  on  the  defendant.  The  acknowledgment, 
in  the  deed,  of  the  receipt  of  a  consideration  is  not  evidence  to 
support  such  a  defence.     Dick  v.  Doutrhten  et  aL,  320. 

2.  A  purchaser  of  land,  under  a  contract  for  a  conveyance, 
claimed  to  set  off  against  his  bond  for  purchase  money  certain 
payments  which  he  had  made  in  satisfaction  of  debts  due  from  the 
vendor  to  third  persons.  The  contract  did  not,  in  terms,  author- 
ize the  purchaser  to  make  the  payments  for  which  credit  was 
claimed,  nor  was  there  proof  of  any  order  or  authority  from  the 
complainant  specifically  applying  to  the  payments  made.  Held^ 
that  in  this  case  there  was  proof,  to  the  satisfaction  of  the  Chan- 
cellor, of  a   general  authority  to  the  purchaser  to  apply  purchase 
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money  to  debts  of  the  vendor.  Held  also,  that  upon  exceptions  to 
a  sworn  account  of  the  purchase  money,  filed  by  the  purchaser  in 
answer  to  the  prayer  of  the  bill,  he  was  not  under  the  onus  of 
proving  the  existence  of  the  debts  paid  by  him  and  sought  to  be 
set  off.     Lofland  v.  Maull^  359. 

EXCEPTIONS. 

1.  Heirs  at  law  of  a  deceased  lunatic  were  admitted  to  except  to 
the  accounts  of  the  trustee  of  the  lunatic, — the  attorney  in  fact  of 
the  trustee,  who  had  acted  for  him  and  passed  the  accounts,  being 
the  administrator  of  the  lunatic.  Vinson  etal.y  v.  Vinsony  Trustee, 
12a 

2.  Under  exceptions,  the  accounts  of  a  trustee,  although  they 
have  been  passed  by  the  Chancellor,  are  open  to  re-examination. 
lb, 

EXECUTION. 

1.  A  debtor  in  an  execution  being  entitled  to  a  long  term  for 
years  in  land,  the  execution  was,  through  ignorance  of  the  sheriff, 
levied  upon  the  land  as  real  estate  of  the  debtor.  Held,  to  be  no 
sufficient  levy  upon  the  term  for  years.  Massey  v.  Farmer^  Bank 
etaL,  399. 

2.  If  a  sheriff,  having  levied  upon  personal  estate  of  a  deceased 
debtor,  permit  the  administrators  to  sell  the  same,  the  creditor  in 
the  execution  cannot  impeach  the  title  of  the  purchaser,  but  must 
take  his  remedy  against  the  sheriff.     lb, 

EXECUTORS  AND  ADMINISTRATORS. 

1.  The  executors  and  administrators  of  a  deceased  partner  are 
held  to  diligence  in  pursuing  their  remedy  against  the  surviving 
partner,  in  a  case  of  threatened  mismanagement  or  insolvency ; 
and  their  laches  in  this  duty  will  preclude  any  equity  they  might 
otherwise  have,  growing  out  of  laches  on  the  part  of  a  creditor  of 
the  partnership.  Warner  et  aL  AssUes,  w.  Allee  et  al,  AdmVs., 
49- 

2.  A  legatee  may  file  a  bill  for  his  legacy  against  the  personal 
representative  of  the  deceased  executor  of  the  testator  (the  execu- 
tor having  received  assets  to  pay  the  legacy)  without  making  the 
administrators,  i,  a,,  d,  b.  n,  of  the  testator  a  party.  Kirkwood 
V.  MitchellyAdnCr,  d,  b,  «.,  130. 

3.  The  deceased  executor  having  left  a  will  and  appointed  an 
executrix  thereof,  who,  after  taking  letters  testamentary,  died: 
Held,  that  her  personal  representative  was  a  necessary  party  to  a 
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bill  filed  for  the  legacy  against  the  administrator  c,  /.  a.,  d,  b.  n. 
of  the  deceased  executor  of  the  testator  under  whose  will  the  leg- 
acy was  claimed,     /d. 

4.  The  Statute  which  provides  that  no  suit  at  law  for  a  legacy 
shall  be  instituted  against  an  executor  until  security  to  refund,  in 
case  of  a  deficiency  of  assets,  be  given  or  tendered,  does  not  con- 
trol the  Court  of  Chancery.     Killen  et  aL,  v.  Adams^  Ex^r.^  184. 

5.  This  Court  has,  by  virtue  of  its  general  jurisdiction,  the 
power  to  require  of  any  complainant,  in  a  proper  case,  security  or 
indemnity.  To  adopt  the  Statute  would  narrow  the  power  already 
held,  and  which  is  more  ample  for  purposes  of  complete  justice 
than  is  the  authority  given  by  the  Statute  to  courts  of  law.     lb, 

6.  D.  H.  died  intestate  in  1784.  Administration  of  his  estate 
was  granted  to  his  widow  and  two  sons.  The  widow  entered  into 
possession  of  the  real  and  personal  estate  and  died  in  1796.  One 
of  the  two  sons  died  in  1796,  and  the  other  in  18 17.  No  inventory 
and  appraisement  of  the  estate  had  ever  been  filed  by  the  admin- 
istrators, nor  had  any   administration'  account   been  passed.     In 

1818,  a  surviving  son  of  the  intestate  filed  a  bill  for  an  account 
against  the  representatives  of  the  two  deceased  sons  of  the  intes- 
tate who  had  joined  with  the  widow  in  the  administration.  Held, 
that  this  was  a  stale  demand,  for  which  a  court  of  equity  will  not 
relieve.     Hall  AdnCr,  d,  b,  n.  v.  Walker  4dm'r,  et  aLy  241. 

7.  T.C.,by  will,  directed  that  his  executors,  thereinafter  named, 
should  seU  and  dispose  of  all  his  real  and  personal  estate, 
wheresoever  or  whatsoever,  at  such  time  or  times  as  they,  or  the 
survivor  of  them,  could  do  it  to  the  best  advantage,  and  either  at 
public  or  private  sale,  as  they  or  he  might  think  best  in  their  or 
his  discretion,  &c.     Heldy 

1.  That  under  this  provision  no  estate  passed  to  the  persons 
named  as  executors,  but  that  the  real  estate  descended  to  the 
heirs  at  law  of  the  testator. 

2 .  That  the  persons  named  as  executors  having  refused  to 
take  letters  testamentary,  an  administrator,  c,  t  a.,  has  no 
authority,  as  such,  to  make  the  sale  directed  by  the  will. 
The  direction  to  sell  was  a  personal  confidence  in  the  execu- 
tors named,  and  it  cannot  be  executed  by  an  administrator. 
Lockwocd,  AdnCr,  c.  /.  a.,  v.  SiradUy  etaLy  298. 

See  Partnership,  i. 
Orphans'  Court. 
66 
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EXHIBITS. 

The  rule  of  court  for  the  filing  of  a  list  of  exhibits,  applies  as 
well  to  records  and  documents  which  prove  themselves,  as  to  papers 
proved  by  witnesses.     O* Daniel  \.  Vandegrifty  128. 

FEME  COVERT. 

See  Husband  and  Wife. 
FRAUD. 

1.  The  pretended  burtring  by  the  wife  of  a  marriage  contract  in 
order  to  pacify  the  dissatisfaction  of  her  husband's  mother,  who 
had  no  interest  in  it,  is  not  evidence  of  fraud,  to  affect  her  rights 
under  it  as  against  other  persons.     Cochran  v.  McBeath  et  aL ,  1 87. 

2.  The  joint  possession  by  the  husband  and  wife  of  the  goods 
and  furniture  stipulated  in  a  marriage  contract  to  be  for  her  separate 
use  is  not  evidence  of  fraud  nor  a  bar  to  the  wife's  claim, — such 
joint  possession,  after  marriage,  being  consistent  with  the  wife's 
title  under  the  contract.     lb. 

FRAUDS,  STATUTE  OF. 

I.  Parol  evidence  of  intention  in  the  absence  of  fraud,  surprise 
or  mistake,  is  inadmissible  to  vary  the  description  of  land  in  a 
written  contract  of  sale.     Dale  v.  Smith  et  al.,  i. 

±,  Written  contract  for  the  sale  of  '*a  tract  of  land  situated  in 
Appoquinimink  Hundred,  containing  by  deed  200  acres^  be  ike 
same  more  or  less,"  Upon  a  subsequent  survey  made  according  to 
the  description  in  the  deed  referred  to,  the  tract  was  found  to  con- 
tain 317  acres.  Held,  that  parol  evidence  was  not  admissible  to 
show  that  the  parties  intended  the  sale  of  a  less  quantity  than  the 
entire  tract  covered  By  the  description  in  the  deed.     lb. 

3.  A  contract  in  writing  for  the  sale  of  lands  cannot  be  dis- 
charged by  a  parol  agreement,  except  that  equity  will  relieve  where 
the  parol  agreement  has  been  acted  upon  and  the  condition  of  the 
parties  thereby  changed.     Wilkins  v.  Evans,  156. 

4.  //  seems,  that  under  the  Delaware  Statute  about  contracts  and 
assumptions,  a  written  contract  for  the  sale  of  lands  cannot  be 
waived  except  in  writing.     lb, 

5.  Payment  of  the  whole,  or  of  a  substantial  part,  of  the  purchase 
money  is  such  a  part  performance  of  a  contract  for  the  sale  of  land 
as  takes  the  case  out  of  the  Statute  of  Frauds.  The  authorities 
on  this  subject  reviewed.     Houston  v.  Townsend,  416. 

6.  The  payment  must  be  clearly  made  and  accepted  in  execu- 
tion of  the  contract — being  referrible  to  no  other  object     lb, 

7.  Generally,  the  fact  of  part  performance, — as  when  it  consists 
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of  some  unequivocal  acts  of  the  parties,  referrible  only  to  the  con- 
tract, such  as  the  taking  possession  of  the  land,  &c., — may  be 
proved  by  parol.  But  the  payment  of  money  not  being  such  an 
unequivocal  act,  the  fact  that  it  was  paid  in  execution  of  the  con- 
tract must  either  be  admitted  by  the  answer,  or,  if  denied,  must  be 
proved  by  writing, — as  by  receipts  or  letters  from  the  alleged 
vendor.     lb, 

8.  The  fact  of  part  performance  being  established,  parol  evi- 
dence is  admissible  to  ascertain  the  terms  of  the  contract.  The 
terms  should  be  clearly  and  distinctly  proved  ;  but  the  mere  fact 
that  they  are  controverted  will  not  deter  the  Court  from  seeking  to 
ascertain  them.  And  if,  from  the  nature  of  the  testimony,  it  be 
difficult  to  ascertain  them,  the  Court  may  direct  an  issue  for  that 
purpose.     lb. 

9.  The  payment  of  $1,400.00  on  account  of  purchase  money 
amounting  to  $3,750.00,  held  to  be  a  sufficient  part  performance, 
and  that  the  fact  and  object  of  the  payment  was  sufficiently  proved 
by  receipts  of  the  vendor ;  and,  the  subject  matter  and  terms  of 
the  contract  being  ascertainable  from  the  evidence,  a  specific  exe- 
cution decreed.     lb. 

See  Trust  and  Trustee. 
FRAUDULENT  CONVEYANCE. 

1 .  A  voluntary  deed  was  made  by  a  father  conveying  to  his  two 
sons,  who  were  minors,  certain  land,  which  was  afterward  sold  by 
the  sheriff  in  execution  of  judgments  against  the  father,  recovered 
subsequently  to  the  deed  but  for  debts  contracted  prior  to  it.  Under 
the  special  circumstances  of  the  case,  the  Court  refused  to  set 
aside  the  deed  for  the  relief  of  a  purchaser  of  the  land  deriving 
title  under  the  sheriffs  sale.     Hall  v.  Greenly  et  al,,  274. 

2.  In  cases  of  this  nature,  the  Court,  in  granting  relief,  will 
only  set  aside  the  deed  impeached.  It  will  not  decree  a  delivery 
of  possession  to  the  purchaser,  nor  an  account  of  the  remts  and 
profits.     lb. 

GUARDIAN  AND  WARD. 

I .  A  bill  to  recover  legacies  was  filed  by  two  residuary  legatees 
under  a  will  against  the  administrator  of  the  executor,  the  execu- 
tor having  been  also,  in  his  life-time,  guardian  of  the  legatees. 
One  of  the  legatees,  before  the  filing  of  the  bill,  had  brought  a 
suit  at  law  on  the  guardian  bond.  Held^  that  the  legatees  must 
elect,  whether  to  proceed  at  law  on  the  guardian  bond,  or  to  pros- 
ecute the  pending  suit  in  equity.     West  et  al,^  v.  Etmmy  Adm*x 

123. 
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2.  A  court  of  equity  will  entertain  a  bill  for  an  account  against 
a  guardian,  notwithstanding  the  guardian  may  have  given  secur- 
ity by  bond,  and  may  be  liable  to  an  action  at  law.  Davis  v. 
Davis,  256. 

3.  The  Act  of  Assembly  requiring  a  guardian  to  give  bond, 
with  suret>,  was  intended  to  provide  an  additional  security  for 
the  ward,  and  not  to  take  away  the  jurisdiction  of  this  Court. 
The  remedy  at  law  on  the  bond  is  not,  for  all  purposes,  so  com- 
plete as  a  bill  in  equity.     lb, 

4.  Rents  of  real  estate  of  the  ward  received  by  the  guardian 
after  the  guardianship  ceased  are,  unquestionably,  the  subject  of 
an  account  in  equity,     lb, 

5.  I.  S.  intermarried  with  a  female  guardian  of  two  minors. 
Certain  goods,  in  the  purchase  of  which  the  funds  of  the  minors 
had  been  invested,  were  sold  by  the  husband,  and  a  bond  for  the 
proceeds  taken  in  his  own  name.  Afterward,  he  joined  the  wife 
in  passing  guardian  accounts,  in  which  they  were  charged  jointly 
with  the  funds  of  the  wards.  Held,  that  the  husband  was  liable 
in  equity  to  account  to  the  wards.     Burton  et  al,,  v.  Harris,  353. 

^  6.  In  such  case  equity  will  follow  the  funds,  and  the  guardian 
accounts  are  evidence  that  these  have  come  to  the  husband's 
hands.     lb, 

7.  The  liability  of  the  husband  is  not  discharged  by  his  death, 
but  his  estate  becomes  bound.     lb, 

HUSBAND  AND  WIFE. 

I.  A  married  woman,  whose  husband  was  reported  and  be- 
lieved to  have  been  killed  in  battle,  but  who  was  in  fact  living,  con- 
tracted to  sell  and  afterward  conveyed  her  maiden  property.  An 
ejectment  for  the  premises  was  brought  by  the  wife  after  the  hus- 
band's death  and  judgment  recovered  against  the  purchaser 
Held,  that,  there  being  no  fraud,  he  could  not  be  relieved  in  equity. 
Ross  V.  Singleton,  149. 

3.  A  married  woman  cannot,  after  she  becomes  sole,  be  com- 
pelled to  make  good  or  execute  a  contract  which  was  void  in  its 
origin,  or  which  she  was  legally  incompetent  to  enter  into.     lb, 

3.  By  articles,  executed  before  marriage,  it  was  agreed  that  the 
intended  wife  should,  after  the  marriage,  hold  to  her  sole  and  sep- 
arate use,  and  subject  to  her  disposal,  certain  real  and  personal 
estate  to  which  she  was  previously  entitled.  No  trustee  for  the 
wife  was  created  in  the  contract.  Held,  nevertheless,  that  a  court 
of  equity  will  protect  the  wife  against  creditors  of  the  husband, 
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who  were  proceeding,  under  judgments  against  him  at  l&w,  to  take 
in  execution  the  property  so  settled  upon  her.  Cochran  v.  McBeath 
etaLy  187. 

4.  Under  a  marriage  contract  a  separate  estate  may  be  created 
in  the  wife,  without  the  intervention  of  trustees.  And  this  is  true 
both  as  to  real  and  personal  estate,  and  whether  the  claim  of  the 
wife  in  the  particular  case  be  against  the  husband,  or  against  his 
creditors.  With  respect  to  personal  estate,  the  appointment  of  a 
trustee  for  the  separate  use  of  the  wife  has  never  been  deemed 
necessary  ;  and,  upon  the  weight  of  authority,  a  trustee  is  not  nec- 
essary to  a  separate  use  of  real  estate.  The  decisions  on  this 
point  fully  reviewed.     lb. 

5.  Marriage  is  a  valuable  consideration  to  support  a  contract 
between  husband  and  wife.  In  equity  the  form  of  the  contract, 
so  that  it  be  in  writing,  is  not  material.  Equity,  on  account  of 
the  consideration,  will  compel  the  execution  of  the  contract ;  and, 
for  that  purpose,  will  hold  the  husband  to  be  a  trustee  for  the  sep- 
arate use  of  the  wife  during  her  life-time,  of  the  rents  and  profits 
of  her  real  estate,  and  of  her  goods  and  chattels,  as  also  it  will  hold 
her  heir  at  law  to  be  a  trustee  to  cany  into  effect  any  disposal  of 
her  real  estate  made  by  way  of  appointment  under  the  marriage 
contract.     lb. 

6.  There  is  no  difference,  with  respect  to  the  principles  before 
stated,  between  devises  to  the  separate  use  of  the  wife  without 
trustees,  and  marriage  articles  without  trustees, — except  that  the 
reason  for  protecting  the  rights  of  the  wife  under  marriage  arti- 
cles is  stronger  than  under  a  devise,  because  under  the  former  her 
rights  rest  upon  a  valuable  consideration,  whereas  a  devise  is  vol- 
untary,    lb. 

7.  It  is  not  necessary  to  the  validity  of  a  marriage  contract  that 
it  should  be  recorded,  nor  that  any  publicity  or  notoriety  should  be 
given  to  it.  Secrecy  or  concealment,  in  such  case,  is  therefore 
not  evidence  of  fraud.  Nor  is  it  necessary  that  any  schedule  or 
inventory  of  the  goods  and  chattels  secured  to  the  separate  use  of 
the  wife  should  be  annexed  to  the  contract.  Nor  is  it  necessary, 
in  order  to  bind  creditors,  that  the  contract  shall  expressly  secure 
the  wife's  property  against  liability  for  the  husband's  debts. 
Creditors  stand  on  the  same  footing  with  the  husband,  and  what- 
ever binds  him  binds  them.     lb. 

8.  The  signature  of  the  wife  to  the  marriage  contract  is  not  es- 
sential to  give  it  validity.  It  operates  as  a  grant  by  the  husband, 
in  consideration  of  the  marriage,  and  takes  effect  against  him 
upon  her  acceptance  of  it  and  intermarriage  with  him.    lb. 
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9.  'The  pretended  burning  by  the  complainant  of  the  marriage 
contract,  in  order  to  pacify  the  dissatisfaction  of  her  husband's 
mother,  who  had  no  interest  in  it,  is  not  evidence  of  fraud,  to 
affect  the  complainant's  rights  under  it  as  against  other  persons. 
Id, 

10.  The  joint  possession  by  the  husband  and  wife  of  the  goods 
and  furniture  stipulated  to  be  for  her  separate  use  is  not  evidence 
of  fraud  nor  a  bar  to  the  wife's  claim, — such  joint  possession,  after 
marriage,  being  consistent  with  the  wife's  title  under  the  contract. 

11.  The  mere  acquiescence  of  the  wife  in  her  husband's  receipt 
of  the  rents,  profits  and  income  of  her  separate  estates  though  it 
may  make  his  acts  already  done  under  such  acquiescence  valid, 
and  may  discharge  him  from  any  subsequent  account  for  sums  re- 
ceived by  him,  is  not  an  abandonment  of  her  separate  estate ;  and 
her  inattention  or  laches  in  this  respect  cannot  prejudice  her.    /d. 

12.  I.  S.  intermarried  with  a  female  gunrdian  of  two  minors. 
Certain  goods  in  the  purchase  of  which  the  funds  of  the  minors 
had  been  invested,  were  sold  by  the  husband,  and  a  bond  for  the 
proceeds  taken  in  his  own  name.  Afterward,-  he  joined  the  wife 
in  passing  guardian  accounts,  in  which  they  were  charged  jointly 
with  the  funds  of  the  wards,  //e/d,  that  the  husband  was  liable 
in  equity  to  account  to  the  wards.  Burton  et  aL,  v.  Harris, 
Ex^r.,  353. 

13.  In  such  case  equity  will  follow  the  funds,  and  the  guardian 
accounts  are  evidence  that  these  have  come  to  the  husband's 
hands.     lb. 

14.  The  liability  of  the  husband  is  not  discharged  by  his  death, 
but  his  estate  becomes  bound.     lb. 

See  Divorce. 
IDIOT. 

See  Lunatic. 
INDORSEMENT. 

1.  Parol  evidence  of  the  indorsement  of  a  promissory  note, 
without  the  production  of  the  note,  held  inadmissible,  though  not 
offered  in  order  to  charge  the  indorser.  de  Pusey  v.  du  Pont  et 
aL,  77, 

2.  The  indorser  of  a  promissory  note,  though  fixed  in  his  lia- 
bility by  protest,  is  not  entitled,  as  a  creditor^  to  a  share  of  the  es- 
tate of  the  maker  under  an  assignment  for  the  benefit  of  cred- 
itors.    Farmer^ s  Bank  v.  Gilpin  et  aL,  4x59. 
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3  Such  an  indorser  is  entitled  only  to  be  reimbursed  payments 
actually  made  by  him.     lb, 

4.  The  holder  of  the  note  can  claim,  under  the  equity  of  the  in- 
dorser, out  of  the  assigned  estate,  only  to  the  amount  of  pay- 
ments so  made  by  the  indorser.     lb. 

INJUNCTION. 

1.  Practice  as  to  the  admission  of  ex  parte  affidavits  in  support 
of  the  bill,  upon  motion  for  a  preliminary  injunction.  Tatem  et 
al.y  V.  Gilpin  et  al.,  13. 

2.  An  order  for  an  injunction  pendente  lite  cannot  be  appealed 
from,  if  it  be  such  an  order  for  an  injunction  as  a  court  of  equity, 
according  to  its  established  rules,  can  issue.     lb. 

3.  An  injunction  must  be  suspensive  only,  and  must  not  operate 
so  as  to  alter  or  aflfect  the  pre-existing  situation  of  the  parties.  An 
order  for  an  injunction  having  the  latter  effect  may  be  appealed 
from.    Jb, 

4.  An  attachment  for  contempt  in  the  breach  of  an  injunction 
should  not  be  granted  unless  the  affidavit,  on  which  the  motion 
is  groumled,  allege  service  of  the  writ ;  nor,  without  such  allega- 
tion in  the  affidavit,  can  the  service  be  proved  upon  interroga- 
tories administered  to  the  defendant  taken  under  the  attachment. 
State  v.  Gilpin  et  al.,  25. 

5.  A  purchaser  of  land  at  Sheriffs  sale,  the  sale  being  not  re- 
turned nor  a  legal  title  acquired,  has  nevertheless  a  remedy  by  in- 
junction to  stay  waste  of  the  premises  purchased.  Thompson  v. 
Lynanty  64, 

6.  Injunction  granted  to  restrain  a  tenant,  holding  a  farm  under 
a  writ  of  elegit,  from  tilling  it  contrary  to  the  established  rotation 
of  crops  on  the  farm,  and  to  the  usage  of  the  country  in  which  it 
is  situate.  Such  improper  tillage,  when  tending  to  depreciate  the 
value  of  the  inheritance,  is  waste.      Wilds  v.  Lay  ton  et  aL,  226. 

7.  Injunction  granted  to  restrain  the  collection  of  two  single  bills, 
given  in  consideration  of  an  assignment,to  be  thereafter  made, of  an 
interest  under  a  patent, — the  obligees  having,  after  obtaining  the 
bills,  refused  to  make  the  stipulated  assignment.  Robinson  v. 
Jefferson  y  Adm^r,  et  aL^  244. 

8.  A  creditor  by  bond  and  mortgage  cannot,  without  some 
special  equity  in  favor  of  the  debtor,  be  restrained  from  proceed- 
ing, at  his  election,  upon  either  or  both  of  his  remedies,  so  that 
he  does  not  take  a  double  satisfaction.  Newbold  v.  Newbold  et 
aLy  310. 
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9.  The  principle  that  where  an  injnnction  is  granted  to  restrain 
a  wrong,  equity  will  give  full  relief  in  order  to  prevent  a  multi- 
plicity of  suits,  is  limited  to  cases  in  which  there  exists  a  right  in 
equity  to  relief  for  the  wrong  already  done,  independently  of  the 
pendency  of  an  injunction  to  prevent  future  wrong.  HugkUtt  v. 
Harris  et  al, ,  349. 

INSOLVENCY. 

1.  Upon  the  insolvency  of  the  surviving  partner,  a  creditor  is 
entitled  to  have  his  debt  satisfied  out  of  the  estate  of  the  deceased 
partner,  unless  his  equity  to  relief  has  been  lost  by  laches.  Ordi- 
nary forbearance  is  not  such  laches.  Warner  et  aL^  v.  AlUe  et 
al,  49. 

2.  The  executors  and  administrators  of  a  deceased  partner  are 
held  to  diligence  in  pursuing  their  remedy  against  the  surviving 
partner,  in  a  case  of  threatened  mismanagement  or  insolvency ; 
and  their  laches  in  this  duty  will  preclude  any  equity  they  might 
otherwise  have,  growing  out  of  laches  on  the  part  of  a  creditor  of 
the  partnership.     lb. 

3.  Bill  in  equity  by  the  assignee  of  a  single  bill  against  two 
prior  holders  and  assignors,  the  debtor  having  become  insolvent. 
Held,  that  the  first  assignor,  who  was  the  payee  in  the  bill,  was 
discharged  by  the  neglect  of  his  assignee  to  proceed  against  the 
debtor,  who,  at  the  time  of  the  first  assignment,  was  in  good 
credit.  Held  also,  that  the  second  assignor  was  liable  to  the  com- 
plainant, because  he  had  neglected  to  collect  the  bill  while  he  held 
it,  the  debtor  being  then  solvent,  and  had  assigned  it  to  the  com- 
plainant about  the  time  of  the  debtor's  insolvency.  Robinson  v. 
Ross  et  al,,  253. 

INTEREST. 

1.  Bequest  to  the  testator's  daughter,  **  during  her  natural  life," 
of  "  the  yearly  interest "  on  one-half  the  proceeds  of  certain  land 
directed  by  the  will  to  be  sold.  The  premises  were  sold  on  the 
25th  March,  1808.  Interest  on  one- half  the  purchase  money  was 
paid  to  the  legatee  regularly  up  to  25  th  March,  18 17.  She  died, 
23d  December,  18 17.  Held,  that  her  administrator  was  entitled 
to  interest  up  to  the  day  of  her  death.  Matson,  AdnCr,,  v.  Wal- 
ters et  al.  Ex'rs,,  146. 

2.  Under  a  contract  for  the  sale  of  land  the  purchase  money 
was  payable  by  instalments  infuturo.  There  was  no  stipulation 
in  the  contract  of  sale  with  respect  to  the  time  of  delivering  pos- 
session of  the  land ;  but  after  the  sale  and  before  the  instalments 
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had  all  become  due,  the  purchaser,  with  the  vendor's  consent, 
entered  into  possession.  Held^  that  he  did  not  thereby  become 
chargeable  with  interest  on  the  unpaid  purchase  money  from  the 
date  of  such  possession,  in  the  absence  of  any  stipulation  to  that 
effect  in  the  contract  of  sale.     Lofland  v.  Maully  359. 

3.  The  question  of  allowing  interest  upon  arrears  of  an  annuity 
is,  in  a  court  of  equity,  discretionary, — depending  upon  equitable 
considerations  arising  out  of  the  circumstances  of  the  particular 
case.     Beesofiy  AdnCr,^  v.  Elliott^  Ex'r.^  368. 

4.  An  annuity  bequeathed  to  a  widow  in  lieu  of  dower,  for  her 
maintenance,  and  charged  on  real  estate,  payable  quarterly,  the 
prompt  payment  of  which  was  necessary  to  her  comfortable  sup- 
port,— held^  to  be  a  proper  subject  for  the  allowance  of  interest ; 
and  that  such  allowance  by  referees,  in  an  arbitration  submitting 
all  matters  in  controversy,  was  not  a  mistake  in  law.     lb, 

INTERROGATORIES. 

1.  Interrogatories  filed  under  an  attachment  for  contempt  should 
be  entitled  in  the  name  of  the  State  as  the  prosecutor,  and  not  of 
the  party  on  whose  application  the  attachment  issued.  Rice  v. 
Small,  68. 

2.  The  defendant  having,  under  the  interrogatories,  examined 
a  witness  for  the  complainant  as  to  his  interest,  held  that  it  was  ir- 
regular to  file  objections  after  the  return  of  the  commission. 
Westcott  V.  Allston  et  aL,  74. 

3  In  the  examination  of  witnesses  under  a  bill  to  perpetuate 
testimony,  the  complainant  is  conlined  to  the  matters  for  proof 
alleged  in  his  bill,  and  to  the  interrogatories  annexed  to  the  bill 
as  the  interrogatories  to  be  propounded  to  the  witnesses ;  but  the 
objection  to  an  examination  beyond  this  limit  is  waived  by  the  de- 
fendant's joining  in  the  commission  and  filing  cross  interroga- 
tories.    Hickman  v.  Hickman,  133. 

Sec  Attachment,  i. 
Depositions,  2. 
IRREPARABLE  INJURY. 

Affidavits  are  admissible  to  support  the  bill,  though  it  be  denied 
by  the  answer,  in  cases  where  the  injunction  may  be  necessary  to 
prevent  irreparable  mischief.     Tatem  et  aL,  v.  Gilpin  et  al.,  13. 

JUDGMENT. 

I.  Satisfaction  of  a  judgment  having  been  entered  of  record, 
upon  the  representation  of  the  debtor  that  a  specified  balance  was 
67 
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(lut  and  upon  his  promise  to  pay  it,  a  bill  was  filed  by  the  creditor, 
alleging  a  larger  balance  to  be  in  fact  due,  and  praying  relief. 
Held,  that  a  court  of  equity  has  jurisdiction  in  such  case  to  decree 
an  account  and  the  payment  of  the  true  balance.  McFarlan  v. 
Frasier,  AdmW,^   124. 

2.  The  defendant  in  a  scire  facias  at  law  on  a  judgment  which 
had  been  entered  under  a  warrant  of  attorney  for  the  confession  of 
judgment  upon  a  bond,  claimed  to  be  allowed  certain  credits 
against  the  bond,  which  were  disputed.  By  an  entry  on  the  docket 
of  the  scire  facias^  it  was  agreed  between  the  parties  that  judg- 
ment should  be  confessed,  with  stay  of  execution  for  three  months, 
the  confession  not  to  preclude  any  equitable  relief  the  defendant 
might  be  entitled  to  in  chancery.  The  present  bill  was  filed  by 
the  defendant  in  the  scire  facias  in  order  to  obtain  the  benefit  of 
the  credits  claimed  by  him  against  the  judgment  at  law,  the  credits 
being  for  certain  payments  which  he  had  made  for  the  obligee  in 
the  bond  in  the  course  of  setthng  the  aflfairs  of  a  former  partnership 
between  them.  Held^  That  the  defence  against  the  boRd  being 
one  which  could  have  been  effectually  made  at  law,  a  court  of  equity 
Will  not  interfere.     Conner  v.  Pennington  et  al.y  177. 

3.  Notwithstanding  the  judgment  at  law  was  entered  under  a 
warrant  of  attorney,  relief  could  have  been  had  at  law  against  the 
judgment  for  payments  and  matters  of  discount.  For,  as  to  pay- 
ments made  upon  the  bond  prior  to  the  entry  of  judgment,  the 
court  of  law  was  competent,  to  that  extent,  to  vacate  the  judgment, 
on  motion  ;  while  payments  and  matters  of  discount  accruingo/i^ 
judgment  entered  might  have  been  pleaded  in  the  scire  facias, 
lb, 

4.  The  Statute  of  4  Anne,  Ch,  16,  Sec,  12,  enabling  a  defend- 
ant in  an  action  of  debt  or  scire  facias  on  a  judgment  to  plead 
payment,  in  bar  of  such  action,  is  in  force  in  this  State ;  and  such 
has  been  the  practice.     lb, 

5.  One  of  two  defendants  in  a  joint  judgment  at  law  died.  Aftet 
his  death  his  lands  were  sold  in  execution  of  another  judgment 
which  had  been  recovered  against  him  alone.  The  proceeds  of  the 
sale  went  into  the  sheriffs  hands  and  w&re  sufficient  to  pay  the  joint 
judgment.  Subsequently  the  lands  of  the  surviving  defendant 
were  sold  in  execution  of  a  decree  in  chaocery  and  the  proceeds  of 
such  sale  brought  into  the  Court  for  distribution.  There  being  a 
surplus  after  satisfying  the  decree,  a  motion  was  made  on  behalf 
of  the  creditor  in  the  joint  judgment  at  law  for  the  payment  of  that 
judgment  out  of  the  fund  in  equity  raised  by  sale  of  the  lands  oi 
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the  surviving  defendant  Held,  that  the  judgment  had  been  satis- 
fied by  the  sale  of  the  lands  of  the  deceased  defendant  and  the 
receipt  by  the  sheriff  of  the  proceeds  of  sale,  such  proceeds  being 
legally  applicable  to  the  judgment.     Em  parte  Dixon,  261, 

6.  The  death  of  one  of  two  joint  debtors  in  a  judgment  at  law 
does  not  exonerate  from  the  debt  the  lands  of  the  deceased  debtor, 
but  they  continue  subject  to  the  lien  of  the  judgment.     lb. 

7.  In  the  above  case  the  deceased  defendant  in  the  joint  judg- 
ment having  been  the  principal  debtor,  his  lands  on  that  ground 
alone  would  be  subjected  in  equity  to  the  debt,  and  the  sheriff 
would  have  been  held  responsible  for  its  amount  to  the  judgment 
creditor,  so  as  to  bar  a  claim  by  the  latter  in  this  Court  to  receive 
satisfaction  out  of  the  lands  of  the  surety.     lb. 

8.  A  trust  of  real  estate,  resulting  from  its  having  been  purchased 
with  trust  funds,  will  not  avail  against  the  legal  rights  of  judgment 
creditors  of  the  purchaser  of  the  real  estate.  Roberts,  Adm*r.,  et 
al.  V.  Broom  et  aL,  388. 

9.  The  equitable  assignee  of  a  judgment,  even  for  a  valuable 
consideration,  and  without  notice  of  any  existing  equity  against 
the  judgment,  takes.it  subject  to  all  equities  of  the  defendant  in 
the  judgment,  accruing  before  he  has  notice  of  the  assignment ; 
and,  consequently,  subject  to  his  right  to  set  off  a  debt  due  him 
from  the  judgment  creditor  under  a  decree  in  equity  made  prior  to 
his  receiving  notice  of  the  assignment  A  decree  made  after  the 
notice,  but  entered  nunc  pro  tunc  as  of  a  date  prior  to  the  notice, 
is  of  the  same  effect  in  this  respect,  as  if  it  had  been  in  fact  made 
at  such  date.     Lockwood  v.  Bates  et  aL  ,435. 

JURISDICTION. 

1.  The  Orphans'  Court  is  a  court  of  public  and  general  juris- 
diction, and  its  proceedings  cannot  be  impeached  collaterally. 
Van  Dyke  et  aL  v.   Johns,  93. 

2.  Satisfaction  of  a  judgment  having  been  entered  of  record, 
upon  the  representation  of  the  debtor  that  a  specified  balance 
was  due  and  upon  his  promise  to  pay  it,  a  bill  was  filed  by  the  credi- 
tor, alleging  a  larger  balance  to  be  in  fact  due,  and  praying  relief; 
Held,  that  a  court  of  equity  has  jurisdiction  in  such  case  to  decree 
an  account  and  the  payment  of  the  true  balance.  McFarlan  v. 
Frazier,  AdnCr,  124. 

3.  The  Statute  which  provides  that  no  suit  at  law  for  a  legacy 
shall  be  instituted  against  an  executor  until  security  to  refund,  in 
case  of  a  deficiency  of  assets,  be  given  or  tendered,  does  not  con- 
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trol  the  Court  of  Chancery.     Kiiien  it  al,  v.  Adams,  Ex'r.,  184. 

4.  A  Court  of  equity  has,  by  virtue  of  its  general  jurisdiction,  the 
power  to  require  of  any  complainant,  in  a  proper  case,  security  or 
indemnity.     Id. 

5.  The  defendant  in  &  scire  facias  at  law  on  a  judgment,  which 
had  been  entered  under  a  warrant  of  attorney  for  the  confession  of 
judgment  upon  a  bond,  claimed  to  be  allowed  certain  credits 
against  the  bond,  which  were  disputed.  By  an  entry  on  the  docket 
of  the  scire  facicUf  it  was  agreed  between  the  parties  that  judgment 
should  be  confessed,  with  stay  of  execution  for  three  months,  the 
confession  not  to  preclude  any  equitable  relief  the  defendant  might 
be  entitled  to  in  chancery.  The  present  bill  was  filed  by  the 
defendant  in  the  scire  facias  in  order  to  obtain  the  benefit  of  the 
credits  claimed  by  him  against  the  judgment  at  law,  the  credits 
being  for  certain  payments  which  he  had  made  for  the  obligee  in 
the  bond  in  the  course  of  settling  the  affairs  of  a  former  partnership 
between  them.  Held,  That  the  defence  against  the  bond  being 
one  which  could  have  been  effectually  made  at  law,  a  court  of  equity 
will  not  interfere.     Conner  v.  Pennington  et  aL.^  177. 

6.  In  the  above  stated  case,  in  addition  to  the  complainant's 
right  to  discount  or  set  off  against  the  bond  his  alleged  payments 
for  the  defendant,  the  complainant  had  his  action  for  money  paid, 
and  in  that  view  there  was  an  adequate  remedy  without  the  aid  of 
a  court  of  equity.     lb, 

7.  A  court  of  equity  will  entertain  a  bill  for  an  account  against  a 
guardian,  notwithstanding  the  guardian  may  have  given  security 
by  bond,  and  may  be  liable  to  an  action  at  law.  Davis ^  AdmW, 
V.  DaviSf  256. 

8.  The  Act  of  Assembly  requiring  a  guardian  to  give  bond,  with 
surety,  was  intended  to  provide  an  additional  security  for  the  ward, 
and  not  to  take  away  the  jurisdiction  of  this  Court.  The  remedy 
at  law  on  the  bond  is  not,  for  all  purposes,  so  complete  as  a  bill  in 
equity.    lb. 

9.  A  party  is  not,  by  his  having  joined  in  a  case  stated  in  a  court 
of  equity  submitting  the  question  of  the  validity  of  the  award, 
precluded  from  objecting  to  the  want  of  jurisdiction.  The  consent 
of  parties  cannot  give  jurisdiction,  if  otherwise  it  does  not  exist 
Beeson  et  aL,  AdnCrs,  v.  Elliott ,  Ex%  368. 

10.  Where  two  courts  have  concurrent  jurisdiction  of  a  subject 
matter,  the  one  which  first  possesses  the  cause  acquires  thereby  the 
right  to  exercise  the  jurisdiction  exclusively.     lb, 

11.  Under  the  Statute  of  this   State  of  1726-36,  limiting  the 
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powers  of  the  courts  of  equity,  our  Court  of  Chancery  has  no  jur- 
isdiction of  a  case  in  which  there  is  a  '*  sufficient  remedy  at  law." 
.What  Ma*'  sufficient  remedy  at  law,"  in  the  sense  of  the  Statute* 
is  not  clearly  settled.    lb, 

12.  Courts  of  equity  have  a  general  jurisdiction  to  relieve  against 
mistakes  in  law,  committed  by  arbitrators  in  the  making  of  awards ; 
but,  in  the  exercise  of  such  jurisdiction,  the  Courts  will  relieve 
only  against  such  mistakes  as  zxt  plain^  palpable  and  gross.  lb. 

See  Judgment,  2,  3. 
LACHES. 

1.  Upon  the  insolvency  of  the  surviving  partner,  a  creditor  is 
entitled  to  have  his  debt  satisfied  out  of  the  estate  of  the  deceased 
partner,  unless  his  equity  to  relief  has  been  lost  by  laches.  Ordi- 
nary forbearance  is  not  such  laches.  Warner  et  al.y  As^ees^  v. 
Allee  et  aLf  AdnCrs,  49. 

2.  The  executors  and  administrators  of  a  deceased  partner  are 
held  to  diligence  in  pursuing  their  remedy  against  the  surviving 
partner,  in  a  case  of  threatened  mismanagement  or  insolvency ;  * 
and  their  laches  in  this  duty  will  preclude  any  equity  they  might 
otherwise  have,  growing  out  of  laches  on  the  part  of  a  creditor  of 
the  partnership.     lb, 

3.  Long  delay  and  acquiescence  in  the  defendant's  title,  held  a 
good  equitable  defence,  the  bill  having  been  filed  nearly  thirty 
years  after  the  lands  were  conveyed  to  the  defendant,  and  twelve 
years  after  the  youngest  of  the  heirs  at  law  had  attained  twenty-one 
years  of  age.      Van  Dyke  et  al,^  v.  JohnSy  93. 

4.  A  court  of  equity  will  not  relieve  a  complainant  against  the 
consequences  of  his  negligence,  or  of  a  risk  voluntarily  assumed 
by  him.     Ross  v.  Singleton^  149. 

5.  The  mere  acquiescence  of  the  wife  in  her  husband's  receipt 
of  the  rents,  profits  and  income  of  her  separate  estate,  though  it 
may  make  his  acts  already  done  under  such  acquiescence  valid, 
and  may  discharge  him  from  any  subsequent  account  for  sums 
received  by  him,  is  not  an  abandonment  of  her  separate  estate ; 
and  her  inattention  or  laches  in  this  respect  cannot  prejudice  her. 
Cochran  v.  McBeath^  AdnCx^  et  al,,  187. 

6.  D.  H.  died  intestate  in  1784.  Administration  of  his  estate 
was  granted  to  his  widow  and  two  sons.  The  widow  entered  into 
possession  of  the  real  and  personal  estate  and  died  in  1796.  One 
of  the  two  sons  died  in  1796,  and  the  other  in  18 17.  No  inventory 
and  appraisement  of  the  estate  had  ever  been  filed  by  the  admin- 


Digitized  by 


Google 


684  INDHZ. 

LACHES—Confinued. 

istrators,  nor  had  any  administration  account  been  passed.  In 
1818,  a  surviving  son  of  the  intestate  filed  a  bill  for  an  account 
against  the  representatives  of  the  two  deceased  sons  of  the  intestate 
who  had  joined  with  the  widow  in  the  administration,  //eld,  that 
this  was  a  stale  demand,  for  which  a  court  of  equity  will  not 
relieve,     //ai/,  Adm^r,  d,  b.  «.,  v.  Walker,  Adm'r,  et  aL,  241. 

7.  Bill  in  equity  by  the  assignee  of  a  single  bill  against  two 
prior  holders  and  assignors,  the  debtor  having  become  insolvenL 
//eld,  that  the  first  assignor,  who  was  the  payee  in  the  bill,  was 
discharged  by  the  neglect  of  his  assignee  to  proceed  against  the 
debtor,  who,  at  the  time  of  the  first  assignment,  was  in  good  credit. 
//eld  also,  that  the  second  assignor  was  liable  to  the  complainant, 
because  he  had  neglected  to  collect  the  bill  while  he  held  it,  the 
debtor  being  then  solvent,  and  had  assigned  it  to  the  complainant 
about  the  time  of  the  debtor's  insolvency. .  Robinson  v.  Ross  et 
«/.,  253. 

8.  Long  acquiescence  in  an  award,  without  objection  made  in 
the  court  of  law  to  which  such  award  was  returned,  the  arbitration 
being  one  entered  into  in  a  suit  or  amicable  action  at  law, — held 
a  sufficient  ground  for  a  court  of  equity  to  refuse  its  interference, 
even  supposing  such  a  case  to  be  within  its  jurisdiction.  Beeson 
et  al,,  Adm'rs,  v.  Elliott,  Ex^r,  368. 

LANDLORD  AND  TENANT. 

See  Elegit. 
LAPSE  OF  TIME. 

See  Laches. 
LEASE. 

See  Time. 
LAGACY  AND  LEGATEE. 

1.  A  bill  to  recover  legacies  was  filed  by  two  residuary  legatees 
under  a  will  against  the  administrator  of  the  executor,  the  execu- 
tor having  been  also,  in  his  life-time,  guardian  of  the  legatees. 
One  of  the  legatees,  before  the  filing  of  the  bill,  had  brought  a 
suit  at  law  on  the  guardian  bond,  //eld,  that  the  legatees  must 
elect,  whether  to  proceed  at  law  on  the  guardian  bond,  or  to  pros- 
ecute the  pending  suit  in  equity.     West  et  al.,  v.  Evans,  Adrn^x, 

It2. 

2.  Two  or  more  residuary  legatees  under  a  will  must  be  parties 
to  a  suit  in  equity  for  the  recovery  of  the  residuary  legacy.     If 
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one  will  not  join  as  a  party  complainant,  he  must  be  made  a  party 
defendant.     U. 

3.  A  legatee  may  file  a  bill  for  his  legacy  against  the  personal 
representative  of  the  deceased  executor  of  the  testator  (the  execu- 
tor having  received  assets  to  pay  the  legacy)  without  making  the 
administrator  c.  L  a.,  d,  b,  n,  of  the  testator  a  party.  Kirkwood 
v.  Mite  hell y  AdnCr^  130. 

4.  The  deceased  executor  having  left  a  will  and  appointed  an 
executrix  thereof,  who,  after  taking  letters  testamentary,  died : 
Held^  that  her  personal  representative  was  a  necessary  party  to  a 
bill  filed  for  the  legacy  against  the  administrator  e,  t  a.,  d,  6,  n. 
of  the  deceased  executor  of  the  testator  under  whose  will  the  leg- 
acy was  claimed.     lb, 

5.  Bequest  to  the  testator's  daughter,  "  during  her  natural  life," 
of  *^  the  yearly  interest**  on  one- half  the  proceeds  of  certain  land 
directed  by  the  will  to  be  sold.  The  premises  were  sold  on  the 
25  March,  1808.  Interest  on  one-half  the  purchase  money  was 
paid  to  the  legatee  regularly  up  to  25th  March,  18 17.  She  died, 
23d  December,  181 7.  Held,  that  her  administrator  was  entitled  to 
interest  up  to  the  day  of  her  death.  Matson^  AdmW^  v.  Waltirs 
etal.f  Ex'rSf  146. 

6.  The  statute  which  provides  that  no  suit  at  law  for  a  legacy 
shall  be  instituted  against  an  executor  until  security  to  refund,  in 
case  of  a  deficiency  of  assets,  be  given  or  tendered,  does  not  con- 
trol the  Court  of  Chancery.     Killen  et  aL,  v.  Adams ,  Ex'r,  184. 

7.  A  nuncupative  will  executed  in  the  State  of  Pennsylvania, 
according  to  the  laws  of  that  State,  but  not  proved  in  this  State, 
held  not  sufficient  to  pass  a  legacy  to  a  religious  corporation  within 
this  State,  to  be  paid  out  of  assets  situated  in  this  State.  5/. 
James*  Church  v.  Walker,  Adm*r,  c,  t.  a,,  284. 

8.  A  testator  by  will  directed  that  his  ''just  debts  and  burying 
expenses  be  paid  "  by  his  executors.  He  devised  to  his  two  sons 
his  whole  real  estate,  ''to  them  and  their  heirs,  in  equal  moieties, 
forever  ;  and  also  all  his  personal  estate  after  Paying  the  legacies 
in  the  will  mentioned  **  Held,  upon  the  construction  of  the  will, 
that  the  legacies  were  not  charged  upon  the  real  estate  devised  to 
the  sons.     Gilder  v.  Gilder  et  aL,  33 1. 

9.  A  testator,  after  bequeathing  certain  pecuniary  legacies,  and 
among  others  a  legacy  of  $866.66  to  a  daughter,  and  one  of 
$1000.00  to  another  daughter,  devised  the  residue  of  his  estate, in- 
cluding some  real  estate,  to  the  same  daughters  as  follows :  "  My 
further  will  is  that  the  remainder  of  my  estate,  if  any  there  be, 
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shall  be  equally  divided  between  my  two  daughters  Martha  and  Ly- 
dia,whom  I  appoint  my  executors."  Bill  filed  by  the  representative 
of  one  of  the  legatees,  alleging  a  deficiency  of  personal  estate  and 
praying  that  the  unpaid  balance  of  the  legacy  be  charged  upon 
the  residuary  real  estate.  Held,  that  the  legacy  was  a  charge  on 
the  real  estate.     Hilford,  AdmW,  v.  Way  et  aL,  342. 

10.  A  testator,  having  provided  for  the  raising  of  a  fund  out  of 
certain  real  estate,  by  a  charge  or  sale  thereof,  bequeathed  one 
moiety  to  his  three  nieces,  the  daughters  of  J.  W.,  and  the  other 
moiety  to  his  five  nephews  and  nieces,  the  children  of  P.  R.,  "or 
to  such  of  them  as  shall  be  alive  when  the  time  of  such  division 
shall  arrive."  The  fund  was  raised  by  a  sale  of  the  real  estate, 
prior  to  which  sale  the  three  daughters  of  J.  W.,  all  died.  Held, 
that  the  moiety  bequeathed  to  the  daughters  of  J.  W.,  did  not 
survive  to  the  children  of  P.  R    Booth,  Ex'r,  v.  Ward  et  aL,  345. 

1 1.  Though  a  trust  may  result  to  legatees  in  real  estate  purchased 
by  an  executor  and  trustee  with  assets  applicable  (o  the  legacies,  it 
will  not  avail  against  the  legal  rights  of  judgment  creditors  of 
the  executor  and  trustee.  Roberts,  AdnCr,  et  aL,  v.  Broom  et  al., 
388. 

LIEN. 

The  death  of  one  of  two  joint  debtors  in  a  judgment  at  law  does 
not  exonerate  from  the  debt  the  lands  of  the  deceased  debtor, 
but  they  continue  subject  to  the  lien  of  the  jugdment.  Ex  parte 
Dixon,  261. 

LIMITATIONS,  STATUTE  OF, 

1.  Payments  made  by  a  surviving  partner,  on  account  of  a  part- 
nership debt,  are  admissible  in  a  suit  against  the  representatives 
of  the  deceased  partner,  to  take  the  debt  out  of  the  Act  of  Lim- 
itations.     Warner  et  aL,  Ass*ees,  v.  Alleeet  al.,  Adm'rs,  49. 

2.  The  Act  of  Limitations  will  not  be  enforced  in  equity,  unless 
it  be  insisted  upon  by  plea  or  answer.  Dick  v.  Dou^hten  et  aL , 
321. 

LIS  PENDENS. 

A  lis  pendens,  is  constructive  notice,  not  only  to  affect  purchas- 
ers of  the  subject  matter  of  the  litigation,  but  also  to  protect  all 
rights  and  equities  arising  out  of  it.  The  pendency  of  a  suit  in 
equity  resulting  in  a  decree  for  the  payment  of  a  partnership  bal- 
ance by  the  defendant  to  his  co-partner,  which  the  latter  sought 
to  set  off  against  a  judgment  due  from  him  to  the  defendant,  held 
to  be  constructive  notice  of  the  co-partner's  equity  to  an  assignee 
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of  the  judgment  who  took  pending  the  litigation.  Held  alsoy 
that  the  assignee  of  the  judgment,  having  been  one  of  the  solici- 
tors in  the  suit  in  equity,  must  be  taken  to  have  had  actual  notice 
of  the  co-partner's  equity  of  set  off.  Lockwaod  v.  Bates,  Ass^ees, 
etaL,  435. 

LUNATIC. 

Heirs  at  law  of  a  deceased  lunatic  were  admitted  to  except  to 
the  accounts  of  the  trustee  of  the  lunatic, — the  attorney  in  fact 
of  the  trustee,  who  had  acted  for  him  and  passed  the  accounts, 
being  the  administrator  of  the  lunatic.  Vinson  et  al,,  v.  Vinson, 
Trustee,  120. 

MARRIAGE. 

See  Husband  and  Wife. 

MARRIAGE  SETTLEMENT. 

See  Husband  and  Wife,  3,  4,  5,  6,  7,  8,  9.  10,  11. 

MISTAKE. 

1.  Courts  of  equity  have  a  general  jurisdiction  to  relieve  against 
mistakes  in  law,  committed  by  arbitrators  in  the  making  of  awards ; 
but,  in  the  exercise  of  such  jurisdiction,  the  Courts  will  relieve 
only  against  such  mistakes  as  are  plain^  palpable  and  gross. 
Beeson  et  aL,  Adm^rs,  v.  Elliott,  Ex*r,  368. 

2.  An  annuity  bequeathed  to  a  widow  in  lieu  of  dower,  for  her 
maintenance,  and  charged  on  real  estate,  payable  quarterly,  the 
prompt  payment  of  which  was  necessary  to  her  comfortable  sup- 
port,— held  to  be  a  proper  subject  for  the  allowance  of  interest; 
and  that  such  allowance  by  referees,  in  an  arbitration  submitting 
all  matters  in  controversy,  was  not  a  mistake  in  law.     lb, 

3.  A  testator  devised  as  follows :  **I  give  to  my  dear  and  loving 
''  wife,  the  reasonable  use  of  two  suitable  rooms  in  the  house  that 
**  we  may  happen  to  dwell  in  at  the  time  of  my  decease,  whether 
"  in  town  or  country,  with  suitable  provisions  in  the  cellar,  kitchen, 
"  garden,  necessary  house,  well  or  pump :  To  hold  to  my  said 
"  wife  for  and  during  her  natural  life,  with  full  and  free  ingress  or 
"  egress  and  regress."  After  the  death  of  the  testator,  his  widow 
removed  from  the  house  in  which  he  was  living  at  his  decease, 
and  to  which  the  rights  and  privileges  devised  to  her  had  attached. 
The  premises  were  for  some  years  occupied  and  rented  by  her  two 
sons,  the  devisees  thereof  in  fee  simple,  but  without  any  contract 
for  compensation  in  respect  of  the  widow's  privileges.  Held,  that 
under  the  devise  the  widow  took  such  an  interest  in  the  premises, 
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that  the  law  would  imply  a  contract  to  pay  a  compensation  there- 
for in  the  absence  of  am  express  contract ;  and  that  the  allowance 
of  such  compensation  by  referees  in  an  arbitration  between  the 
widow  and  one  of  the  devisees,  submitting  all  matters  in  contro- 
versy, was  not  a  mistake  in  law.     /6. 

MORTGAGE. 

See  Election  of  Remedies,  2. 

MUTUAL  CREDITS. 

Mutual  credits  between  two  parties,  though  they  cannot  be  set 
off  at  law,  are  ground  for  a  set  off  in  equity.  Lockwood  v.  Bates, 
Ass'iiy  et  al.y  435. 

NE  EXEAT  REPUBLICA. 

1.  It  is  sufficient,  in  an  affidavit  to  found  a  motion  for  a  writ  of 
ne  exeat y  to  refer  to  the  facts  charged  in  the  bill  as  shewing  the 
ground  of  the  complainant's  demand  or  complaint,  without  re- 
stating them  in  the  affidavit :  Provided^  the  facts  so  charged  are 
such  as  entitle  the  complainant  to  the  writ.  Clayton  et  ai.,  v. 
Mitchell,  32. 

2.  In  the  case  of  a  bill  for  an  account,  where  the  balance  be- 
tween the  parties  is  yet  to  be  ascertained  by  an  account  and  settle- 
ment, it  is  sufficient,  in  an  affidavit  for  a  ne  exeat ,  for  the  complain- 
ant to  swear  to  his  belief  that  a  sum  certain  is  due  to  him.     lb. 

3.  Bill  for  an  injunction  and  an  account.  Upon  the  petition  of 
the  complainant,  an  infant,  &c.,  by  his  guardian,  uader  the  oath 
of  the  guardian  and  of  her  husband,  (the  guardian  being  a  mar- 
ried woman),  setting  forth  that  the  defendant  ''  threatens  and  in- 
tends to  leave  the  State  of  Delaware  and  to  withdraw  himself  out 
of  the  jurisdiction  of  the  Court,"  and  that  deponents  believe  that 
he  is  indebted  to  the  complainant  in  the  sum  of  $3,000.00  and  up- 
wards,— a  ne  exeat  ordered.     Clowes  et  aL,  v.  Judge ,  295. 

4.  An  agreement  to  exonerate  sureties  in  a  recognizance  entered 
into  by  a  defendant  in  a  writ  of  ne  exeat,  upon  their  paying  part 
of  the  decree  recovered  against  the  defendant,  does  not  discharge 
the  liability  of  the  defendant  under  the  decree.  Lockwood  v. 
Bates y  Ass*ee,  et  al,,  435. 

NEGLIGENCE. 

Bill  in  equity  by  the  assignee  of  a  single  bill  against  two  prior 
holders  and  assignors,  the  debtor  having  become  insolvent.  Neld, 
that  the  first  assignor,  who  was  the  payee  in  the  bill,  was  dis* 
charged  by  the  neglect  of  his  assignee  to  proceed  against  the 
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debtor,  who,  at  the  time  of  the  first  assignment,  was  in  good 
credit.  Held  also,  that  the  second  assignor  was  liable  to  the  com- 
plainant, because  he  had  neglected  to  collect  the  bill  while  he 
held  it,  the  debtor  being  then  solvent,  and  had  assigned  it  to  the 
complainant  about  the  time  of  the  debtor's  insolvency.  RMnscn 
V.  Ross  et  aLy  253. 

See  Laches,  Lapse  of  Time. 
NEWLY  DISCOVERED  EVIDENCE. 

See  Evidence,  v. 
Rehearing,  i,  2. 
NOTICE. 

See  Purchaser  for  value,  without  notice. 

Lis  Pendens. 
Solicitor. 
NUNCUPATIVE  WILL. 

See  Will,  v. 
OFFICIAL  BOND. 

See  Bond. 
ONUS  PROBaNDI. 

See  Evidence,  vi. 
ORPHANS'  COURT. 

1.  The  confirmation  of^a  sale  under  an  order  of  the  Orphans' 
Court,  on  the  return  thereof,  is  conclusive  of  title  under  the  same 
except  upon  appeal. — Van  Dyke  el  aLy  v.  Johns,  93. 

2.  The  Orphans'  Court  is  a  court  of  public  and  general  jurisdic- 
tion, and  its  proceedings  cannot  be  impeached  collaterally.    lb, 

3.  Dower  may  be  assigned  by  the  Orphans'  Court  in  all  cases, 
except  where,  under  special  circumstances,  the  aid  of  a  court  of 
chancery  is  necessary. — Farrow  v.  Farrow  et  aL,  (appendix)  457. 

4.  The  Orphans'  Court  is  a  court  of  equity,  as  to  all  matters 
within  its  jurisdiction  ;  and  it  may  take  cognizance  of  any  bar  to 
dower,  equitable  as  well  as  legal.     lb. 

5.  An  a^/z-nuptial  contract  for  a  collateral  satisfaction  in  lieu  of 
dower,  fairly  made,  is  a  good  bar  in  equity,  and  may  be  enforced 
against  a  claim  of  dower  in  the  Orphans'  Court  But  a  conceal- 
ment by  the  husband  of  any  fact  which,  at  the  time  of  entering 
into  the  contract,  ought  to  have  been  communicated  to  the  wife, 
is  a  fraud,  and  avoids  the  contract     lb. 
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Sec  Fraudulent  Conveyance,  i. 
PAROL  DEMURRER. 

Where,  in  a  bill  for  the  sale  of  real  estate,  an  heir-at-law  is  a 
defendant,  a  day  must  be  given  to  such  defendant,  after  arriving 
at  twenty-one  years  of  age,  to  shew  cause  against  the  decree ;  and 
this,  notwithstanding  that  the  answer,  made  by  a  guardian,  may 
have  admitted  the  case  to  be  as  alleged  in  the  bill.  Lockwood^ 
Adrn'Ty  c,  t.  a.,  et  al.,  v.  StradUy  et  aL^  298. 
PAROL  EVIDENCE. 

See  Evidence,  i. 
PARTIES. 

1 .  Interrogatories  filed  under  an  attachment  for  contempt  should 
be  entitled  in  the  name  of  the  Sute  as  the  prosecutor,  and  not  of 
the  party  on  whose  application  the  attachment  issued. — Rice  v. 
Small,  68. 

2.  A  decree  for  partition  will  not  be  made  unless  either  all  the 
parties  entitled  shall  have  joined  in  the  petition,  or  a  summons 
shall  have  been  issued  for  those  not  joining.  It  is  not  sufficient 
that  an  appearance  gratis,  and  consent  to  a  partition  for  the  par- 
ties not  joining,  is  indorsed  on  the  petition.  Candy  v.  StradUy 
etaLy  113. 

3.  Two  or  more  residuary  legatees  under  a  will  must  be  parties 
to  a  suit  in  equity  for  the  recovery  of  the  residuary  legacy.  If  one 
will  not  join  as  a  party  complainant,  he  must  be  made  a  party  de- 
fendant.    West  et  al.fY.  Evans ,  Adm'Xy  122. 

4.  A  legatee  may  file  a  bill  for  his  legacy  agiinst  the  personal 
representative  of  the  deceased  executor  of  the  testator  (the  execu- 
tor having  received  assets  to  pay  the  legacy)  without  making  the 
administrator  c,  t.  n.,  d.  b,  n,  of  the  testator  a  party. — Kirkwood 
V.  Mitchell^  AdnCr,  d,  b,  «.,  130. 

5.  A  deceased  executor  having  left  a  will  and  appointed  an  ex- 
ecutrix thereof,  who,  after  taking  letters  testamentary,  died :  Held^ 
that  her  personal  representative  was  a  necessary  party  to  a  bill 
filed  for  the  legacy  against  the  administrator  c,  t.  a,,  d,  b,  n.  of  the 
deceased  executor  of  the  testator  under  whose  will  the  legacy  was 
claimed.     lb. 

6.  In  a  suit  by  a  bank  against  a  late  cashier  and  the  sureties  in 
his  official  bond,  upon  the  death  of  the  cashier  insolvent,  the  cause 
will  proceed  against  the  sureties,  though  no  administrator  of  the 
cashier  may  have  been  appointed  and  made  a  party  defendant 
Farmers'  &»  Mechanics^  Bank  v.  Polk  et  al.,  167. 
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7.  Practice  in  equity  with  respect  to  the  necessity  of  joining  as 
parties  all  persons  interested,  and  the  exceptions  to  the  rule 
sUted.     Id, 

8.  To  make  good  a  title,  pursuant  to  a  sale  under  a  decree  of 
the  Court,  the  heirs  at  law  of  the  testator  are  properly  made  par- 
ties and  must  be  decreed  to  join  in  the  conveyance  of  the  estate. 
Lockwood^  AdnCr^  c.  t,  a,,  et  aL^  v.  Stradley  et  al,^  298. 

9.  Upon  a  decree  for  the  assignment  of  dower  against  a  pur- 
chaser of  land  of  the  deceased  husband  and  for  an  account  of 
rents  and  profits,  to  support  a  claim  by  the  widow  for  rents  and 
profits  from  the  death  of  the  husband,  all  the  intermediate  pur- 
chasers niust  be  made  parties  to  the  bill  Dick  v.  DoufrhUn  et 
al,,  320. 

PARTITION. 

1.  A  decree  for  partition  will  not  be  made  unless  either  all  the 
parties  entitled  shall  have  joined  in  it,  or  a  summons  shall  have 
been  issued  for  those  not  joining.  It  is  not  sufficient  that  an  ap- 
pearance gratis,  and  consent  to  a  partition  for  the  parties  not 
joining,  is  indorsed  on  the  petition.     Candy  v.  Stradley  etaL,  1 13. 

2.  The  widow  of  a  deceased  tenant  in  common,  who  is  entitled 
to  dower  in  his  undivided  share  of  the  lands  held  in  common, 
cannot  join  in  a  petition  for  partition  of  the  lands  until  after  her 
dower  has  been  assigned  to  her  in  the  Orphans'  Court,  without 
metes  and  bounds.    Exparte  Burgess  et  aL^  233. 

3.  The  proceeding  for  partition  lies  between  tenants  of  the  free- 
hold. A  widow,  prior  to  the  assignment  of  her  dower,  is  not  such 
a  tenant,  and  therefore  she  cannot  join  in  a  petition  for  partition. 
lb, 

4.  After  dower,  without  metes  and  bounds,  has  been  assigned 
and  the  widow  enters,  she  is  a  tenant,  and  holds  her  undivided 
dower;  and  then,  by  the  equity  of  the  Statute,  32  Hen.  VIII.,  c. 
32,  and  of  the  Statute  of  this  State,  partition  may  be  made 
between  her  and  the  tenants  in  common.     Tb, 

PARTNERS  AND  PARTNERSHIP. 

1.  Payments  made  by  a  surviving  partner,  on  account  of  a  part- 
nership debt,  are  admissible  in  a  suit  against  the  representatives 
of  the  deceased  partner,  to  take  the  debt  out  of  the  Act  of  Limi- 
tations.  Warner  &*  IVardell,  Ass's,  v.  A /tee  &*  A/tee,  AdnCrs,  49. 

2.  Upon  the  insolvency  of  the  surviving  partner,  a  creditor  is 
entitled  to  have  his  debt  satisfied  out  of  the  estate  of  the  deceased 
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partner,  unless  his  equity  to  relief  has  been  lost  by  laches.     Ordi- 
nary forbearance  is  not  such  laches.     Tb, 

3.  The  executors  and  administrators  of  a  deceased  partner  are 
held  to  diligence  in  pursuing  their  remedy  against  the  surviving 
partner,  in  a  case  of  threatened  mismanagement  or  insolvency ; 
and  their  laches  in  this  duty  will  preclude  any  equity  they  might 
otherwise  have,  growing  out  of  laches  on  the  part  of  a  creditor  of 
the  partnership.     lb, 

4.  A  provision  for  arbitration,  in  articles  of  partnership,  does 
not  bar  a  suit  in  equity  as  to  matters  not  comprehended  within 
the  scope  of  the  arbitration  provided  for.  de  Pusey  v.  du  Poni  et 
aL,  82. 

$.  Principles  upon  which  a  court  of  equity  deals  with  provisions 
for  arbitration  in  partnership  articles.     lb. 

6.  One  of  several  partners,  to  whom,  in  a  suit  for  the  final  set- 
tlement of  the  partnership  accounts,  a  share  of  the  balance  struck 
is  payable  under  the  decree  in  such  suit,  may  set  it  off  in  equity 
against  a  judgment  at  law  held  against  him  by  the  defendant  in 
the  decree.     Lockwoodv.  Bates,  AssW,  et  al.,  435. 

7.  Such  right  of  equitable  set  off  is  not  affected  by  the  fact  that, 
under  the  same  decree,  shares  of  the  partnership  balance  are  made 
payable  to  other  partners  also  ;  provided,  the  partners  are  entitled 
under  the  decree  severally,  and  not  jointly,     lb, 

PART  PERFORMANCE. 

See  Frauds,  Statute  of,  5,  6,  7,  8,  9. 

PAYMENT. 

1.  A  person  indebted  by  bond  paid  a  balance  due  upon  it  in 
notes  of  an  insolvent  bank,  which  was  not  known,  at  the  time,  to 
have  stopped  payment.  Held,  not  to  be  a  discharge  in  equity  of 
the  debt,  but  that  the  creditor  might  recover  the  balance  due 
before  such  payment.     Jefferson  et  al.,  v.  Holland,  116. 

2.  Satisfaction  of  a  judgment  having  been  entered  of  record, 
upon  the  representation  of  the  debtor  that  a  specified  balance  was 
due  and  upon  his  promise  to  pay  it  a  bill  was  filed  by  the  creditor, 
alleging  a  larger  balance  to  be  in  fact  due,  and  praying  relief: 
Held,  that  a  court  of  equity  has  jurisdiction  in  such  case  to  decree 
an  account  and  the  payment  of  the  true  balance.  l^cFarlan  v. 
FrazUr,  AdnCr,  124. 

3.  Notwithstanding  a  judgment  at  law  has  been  entered  under 
a  warrant  of  attorney,  relief  may  be  had  at  law  against  the  judg* 
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ment  for  payments  and  matters  of  discount.  For,  as  to  payments 
made  upon  the  bond  prior  to  the  entry  of  judgment,  the  court  of 
law  is  competent,  to  that  extent,  to  vacate  the  judgment,  on 
motion ;  while  payments  and  matters  of  discount  accruing  offer 
judgment  entered  may  be  pleaded  in  the  scire  facias.  Conner  v. 
Pennington  etaL^  177. 

4.  The  Statute  of  4  Anne^  Ch,  16,  Sec.  12,  enabling  a  defendant 
in  an  action  of  debt  or  scire  facias  on  a  judgment  to  plead  pay- 
ment, in  bar  of  such  action,  is  in  force  in  this  State ;  and  such 
has  been  the  practice.     lb. 

See  Judgment,  2,  3,  4. 
Time. 
PLEA. 

1.  In  a  plea  of  purchase  for  value  and  without  notice,  it  is  not 
sufficient  to  state  only  by  way  of  recital,  in  connection  with  the 
statement  of  title,  that  the  defendant  purchased  for  a  valuable 
consideration  and  without  notice.  The  matter  should  be  alleged, 
separately  and  distinctly  from  the  statement  of  title,  and  insisted 
upon  as  a  bar  to  the  equity  of  the  bill.  Dick  v.  Doughten  et  al. , 
320. 

2.  It  is  not  sufficient  to  allege  generally  that  the  defendant  pur- 
chased for  a  valuable  consideration  ;  but  it  must  be  specifically 
alleged  of  what  the  consideration  consisted.     lb, 

3.  The  statement  that  the  defendant  gave  '*a  full,  fair  and  just 
price  for  said  tract  of  land  without  any  notice,  knowledge  or  belief 
that  there  existed  any  defect  in  the  title  of  the  same,  or  that  the 
said  tract  of  land  was  liable  to  any  claim  or  demand  of  dower  by 
the  said  M.  D.  (the  complainant)  or  of  any  other  person,"  is  not 
sufficient  (if  excepted  to)  as  a  plea  of  purchase  for  a  valuable  con- 
sideration, without  notice.  But  such  a  plea,  (or  answer)  if  not 
excepted  to,  will  be  taken  as  sufficient.     lb. 

4.  A  plea  (or  answer)  relying  upon  the  equitable  defence  of  a 
purchase  for  a  valuable  consideration,  without  notice,  must  set 
forth  the  consideration, — of  what  it  consisted, — and  must  aver 
the  actual,  bona  fide  payment  of  it,  independently  of  the  usual 
recital  of  payment  in  the  deed.  Also,  the  plea  (or  answer)  must 
deny  positively  the  fact  of  notice  of  the  complainant's  title  or 
claim  previous  to  the  execution  of  the  deed  ;  and^must  deny  every 
circumstance,  charged  in  the  bill,  from  which  notice  might  be  in- 
ferred. Notice  must  be  denied,  though  not  charged  in  the  bilL 
Gilder  y.  Gilder  etal.,  331. 
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5.  This  defence  may  be  taken  either  by  plea  or  answer  ;  bat  a 
denial  of  notice  or  fraud,  charged  in  the  bill,  should  be  by  answer 
also,  in  order  that  the  complainant  may  be  at  liberty  to  except  to 
its  sufficiency.     lb, 

6.  //  seems f  that  the  defence  of  compromise  or  release  is  avail- 
able by  plea  only,  and  not  by  answer.  Lockwood  v.  Bates,  As^ee, 
eta/,,^3S' 

See  Limitations,  Statute  of,  2. 
POSSESSION. 

1.  The  joint  possession  by  the  husband  and  wife  of  the  goods 
and  furniture  stipulated  to  be  for  her  separate  use  is  not  evidence 
of  fraud,  nor  a  bar  to  the  wife's  claim, — such  joint  possession,  after 
marriage,  being  consistent  with  the  wife's  title  under  the  contract. 
Cochran  v.  McBeaik,  Adm^x,  etal,,  187. 

2.  The  Court,  in  relieving  a  purchaser  against  a  prior  fraudu- 
lent deed,  will  only  set  aside  the  deed  impeached,  without  decree- 
ing a  delivery  of  possession.     Hall  v.  Greenly  et  aL,  274. 

POWER. 

A  power  to  sell  real  estate,  given  by  will  to  the  executor,  can- 
not, upon  the  renunciation  of  the  executor,  be  executed  by  an 
administrator,  c,  /.  a.  Lockwood,  AdnCr,  c,  t  a.,  et  al,,  v.  S trad- 
ley  ei  aL,  298. 

PRACTICE. 

I.  Accounts  of  Trustee, 

1.  Heirs  at  law  of  a  deceased  lunatic  were  admitted  to  except 
to  the  accounts  of  the  trustee  of  the  lunatic, — the  attorney  in  fact 
of  the  trustee,  who  had  acted  for  him  and  passed  the  accounts, 
being  the  administrator  of  the  lunatic.  Vinson  et  aL,  v.  Vinson, 
Trustee,  120. 

2.  Under  exceptions,  the  accounts  of  a  trustee,  although  they 
have  been  passed  by  the  Chancellor,  are  open  to  re-examination. 
lb. 

II.  Affidavits  on  motion  for  injunction, 

1 .  Practice  as  to  the  admission  of  ex  parte  affidavits  in  support 
of  the  bill,  upon  motion  for  a  preliminary  injunction.  Tatem  et 
al,,\,  Gilpin. et al,,  13. 

2.  Affidavits  are  admissible  to  support  the  bill,  though  it  be 
denied  by  the  answer,  in  cases  where  the  injunction  may  be  nec- 
essary to  prevent  irreparable  mischief.     lb. 
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III.  A^al. 

1.  An  order  for  an  injunction  pendenti  Hit  cannot  be  appealed 
from,  if  it  be  such  an  order  for  an  injunction  as  a  court  of  equity, 
according  to  its  established  rules,  can  issue.  Tatem  et  al,^  v. 
Gilpin  et  al.^  lb. 

2.  An  injunction  must  be  suspensive  only,  and  must  not  operate 
so  as  to  alter  or  affect  the  pre-existing  situation  of  the  parties. 
An  order  for  an  injunction  having  the  latter  efifect  may  be  appealed 
from.     lb, 

3.  After  an  appeal  prayed  and  allowed  in  the  Court  of  Chan- 
cery, the  cause  is  out  of  the  Court  of  Chancery,  and  cannot  be 
further  proceeded  in  until  its  return  from  the  Court  of  AppeaL 
lb, 

4.  After  a  cause  has  been  removed  into  the  Court  of  Appeals 
it  cannot  be  further  proceeded  in  by  this  Court,  until  the  record 
shall  have  been  remanded  by  order  of  the  Court  of  Appeals. 
Waolaston  et  al,f  v.  Mendenhally  23. 

5.  The  affirmance  of  a  decree  of  the  Chancellor  by  the  High 
Court  of  Errors  and  Appeals,  upon  an  equal  division  of  that 
Court,  is  of  the  same  efifect  as  a  judgment  of  affirmance  under 
ordinary  circumstances.  Ciark  et  aLj  Adm'rsy  d,  b,  «.,  v.  McKean 
et  al,y  Adm'rSy  114. 

IV.  Attachment  fof  contempt, 

1.  An  attachment  for  contempt  in  the  breach  of  an  injunction 
should  not  be  granted  unless  the  affidavit,  on  which  the  motion  is 
grounded,  allege  service  of  the  writ ;  nor,  without  such  allega- 
tion in  the  affidavit,  can  the  service  be  proved  upon  interrogatories 
administered  to  the  defendant  taken  under  the  attachment — State 
v.  Gilpin  et  aL^  25. 

2.  A  discharge  from  an  attachment  for  contempt,  for  the  want 
of  a  sufiBcient  affidavit  of  service  of  the  injunction,  is  no  bar  to 
a  second  attachment  for  the  same  cause.     lb, 

3.  A  party  having  been  arrested  under  an  attachment  for  con- 
tempt and  having  on  his  examination,  under  mterrogatories,  denied 
the  contempt,  quere^  whether  a  commission  can  be  taken  out  to 
prove  the  contempt  ? — Rice  v.  Small,  68. 

4.  Interrogatories  filed  under  an  attachment  for  contempt  should 
be  entitled  in  the  name  of  the  State  as  the  prosecutor,  and  not  of 
the  party  on  whose  application  the  attachment  is  issued.    lb, 

T.  Bills  to  perpetuate  testimony, 

I.  A  bill  to  perpetuate  testimony  need  not  be  verified  by  the 
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complainant's  affidavit,  nor  is  it  essential,  in  order  to  support  such 
a  bill,  that  the  witnesses  to  be  examined  shall  be  aged,  infirm, 
non-residents  of  the  State  or  likely  to  remove  therefrom.  Dis- 
tinction, in  these  respects,  between  bills  to  perpetuate  testimony 
and  bills  for  the  examination  of  witnesses  de  bene  esse,  Hickman 
V.  Hickman  J  133. 

2.  Distinction  at  large  between  bills  to  perpetuate  testimony  and 
bills  for  the  examination  of  witnesses  de  bene  esse,  and  the  practice 
under  the  two  proceedings  respectively.     lb. 

3.  If  the  bill  has  not  made  a  sufficient  case  to  entitle  the  com- 
plainant to  an  examination  of  witnesses,  whether  it  be  to  perpetu- 
ate the  testimony  or  to  take  the  testimony  de  bene  esse,  the  defend- 
ant should  demur.  It  is  too  late,  after  the  commission  has  been 
ordered,  to  object  that  the  complainant  has  failed  in  any  oiatter 
necessary  to  give  him  the  benefit  of  this  course  of  proceeding. 
/b. 

4.  The  defendant  is  generally  entitled  to  costs  under  a  bill  to 
perpetuate  testimony.     lb. 

VI.  Bi/h  of  Review, 

1.  Practice  stated  at  large  with  respect  to  bills  of  review.  Fen- 
nimore,  Adm^r,  d,  b,  «.,  v.  Rahow,  Ex'r,  88. 

2.  After  a  final  decree  in  the  cause  and  pending  an  attachment 
for  its  non-performance,  leave  was  granted  to  the  defendant  to  file 
a  bill  of  review.  After  some  delay,  without  any  bill  of  review 
filed,  the  defendant  being  still  held  under  the  attachment,  and  the 
complainant  proceeding  to  enforce  the  same, — upon  motion,  the 
Chancellor  discharged  the  defendant,  but  with  leave  to  the  com- 
plainants to  take  out  another  attachment,  unless  the  defendant 
should,  before  a  certain  day  appointed  in  the  order,  file  a  bill  of 
review,  and  should  also  make  affidavit  of  his  inability  to  pay  the 
money  decreed  and  give  bond,  with  surety,  for  the  payment  of  the 
same,  or  of  so  much  thereof  as  should  not  be  otherwise  ordered 
and  decreed  under  the  bill  of  review, — such  security,  if  given,  to 
have  the  effect  of  suspending  the  original  decree  until  the  event  of 
the  bill  of  review.     Dushane  v.  Ryland,  230. 

VII.  Election  of  Remedies, 

1.  A  bill  to  recover  legacies  was  filed  by  two  residuary  lec^atees 
under  a  will  against  the  administrator  of  the  executor,  the  executor 
having  been  also,  in  his  life-time,  guardian  of  the  legatees.  One 
of  the  legatees,  before  the  filing  of  the  bill,  had  brought  a  suit  at 
law  on  the  guardian  bond.     Heldy  that  the  legatees  must  elect 
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whether  to  proceed  at  law  on  the  guardian  bond,  or  to  prosecute 
the  pending  suit  in  equity.      IVest  et  aLy  v.  Evans ^  Admx^  123. 

VIII.  Exhibits, 

The  rule  of  court  for  the  filing  of  a  list  of  exhibits  applies  as 
well  to  records  and  documents  which  prove  themselves  as  to  pa- 
pers proved  by  witnesses.     O* Daniel  v,  Vandegrifty  128. 

IX.  Ne  exiat  republica. 

1.  It  is  sufficient,  in  an  affidavit  to  found  a  motion  for  a  writ  of 
ne  exeat,  to  refer  to  the  facts  charged  in  the  bill  as  shewing  the 
ground  of  the  complainant's  demand  or  complaint,  without  re- 
stating them  in  the  affidavit :  Provided,  the  facts  so  charged  are 
such  as  entitle  the  complainant  to  the  writ  Clayton  et  oL,  v. 
Mitchell,  32. 

2.  In  the  case  of  a  bill  for  an  account,  where  the  balance  be- 
tween the  parties  is  yet  to  be  ascertained  by  an  account  and  settle- 
ment, it  is  sufficient,  in  an  affidavit  for  a  ne  exeat,  for  the  complain- 
ant to  swear  to  his  belief  that  a  sum  certain  is  due  to  him.     lb, 

3.  Bill  for  an  injunction  and  an  account  Upon  the  petition  of 
the  complainant,  an  infant,  &c.,  by  his  guardian,  under  the  oath 
of  the  guardian  and  of  her  husband,  (the  guardian  being  a  mar- 
ried woman),  setting  forth  that  the  defendant  ''  threatens  and  in- 
tends to  leave  the  State  of  Delaware  and  to  withdraw  himself  out 
of  the  jurisdiction  of  the  Court,''  and  that  deponents  believe  thai 
he  is  indebted  to  the  complainant  in  the  sum  of  $3000.00  and  up- 
wards,— a  ne  exeat  ordered.     Clowes  et  aL,  v.  Judge,  295. 

X.  Parties. 

1.  A  party  having  been  arrested  under  an  attachment  for  con- 
tempt and  having  on  his  examination,  under  interrogatories,  denied 
the  contempt,  quere,  whether  a  commission  can  be  taken  out  to 
prove  the  contempt  ?  Rice  v.  Small,  68. 

2.  Interrogatories  filed  under  an  attachment  for  contempt  should 
be  entitled  in  the  name  of  the  State,  as  the  prosecutor  and  not  of 
the   party  on  whose  application  the  attachment  issued.     lb, 

3.  Two  or  more  residuary  legatees  under  a  will  must  be  parties 
to  a  suit  in  equity  for  the  recovery  of  the  residuary  legacy.  If  one 
will  not  join  as  a  party  complainant,  he  must  be  made  a  party 
defendant     West  et  aL,  v.  Evans,  Admx^  122. 

4.  A  legatee  may  file  a  bill  for  his  legacy  against  the  personal 
representative  of  the  deceased  executor  of  the  testator  (the  execu- 
tor having  received  assets  to  pay  the  legacy)  without  making  the 
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administrator  c.  /.  a,,  d,  b,  n  of  the  testator  a  party.     Kirkwcod 
V.  Mitchell^  AdnCr^  d.  d.  «.,  130. 

5.  A  deceased  executor  having  left  a  will  and  appointed  an  ex- 
ecutrix thereof,  who,  after  taking  letters  testamentary,  died :  //eld, 
that  her  personal  representative  was  a  necessary  party  to  a  bill 
filed  for  the  legacy  against  the  administrator  c  /.  a.,  d.  b.  n.  of 
the  deceased  executor  of  the  testator  under  whose  will  the  legacy 
was  claimed,     /b, 

6.  In  a  suit  by  a  bank  against  a  late  cashier  and  the  sureties  in 
his  official  bond,  upon  the  death  of  the  cashier  insolvent,  the 
cause  will  proceed  against  the  sureties,  though  no  administrator  of 
the  cashier  may  have  been  appointed  and  made  a  party  defendant. 
Farmers'  &*  Mec/ianics'  Bank  v.  Polk  etal,,  167. 

7.  Practice  in  equity  with  respect  to  the  necessity  of  joining  as 
parties  all  persons  interested,  and  the  exceptions  to  the  rule 
suted.     lb. 

8.  To  make  good  a  title,  pursuant  to  a  sale  under  a  decree  of 
the  Court,  the  heirs  at  law  of  the  testator  are  properly  made  par- 
ties and  must  be  decreed  to  join  in  the  conveyance  of  the  estate. 
Loc/swood,  AdnCr.y  c,  t.  a.,  v.  Stradley  et  aL^  298, 

9.  Upon  a  decree  for  the  assignment  of  dower  against  a  pur- 
chaser of  land  of  the  deceased  husband  and  for  an  account  of 
rents  and  profits,  to  support  a  claim  by  the  widow  for  rents  and 
profits  from  the  death  of  the  husband  all  the  intermediate  pur- 
chasers must  be  made  parties  to  the  bill.  Dic/i  v.  Doug/iten  et  aL , 
320. 

XI.  Partition. 

A  decree  for  partition  will  not  be  made  unless  either  all  the 
parties  entitled  shall  have  joined  in  it,  or  a  summons  shall  have 
been  issued  for  those  not  joining.  It  is  not  sufficient  that  an 
appearance  gratis,  and  consent  to  a  partition  for  the  parties  not 
joining,  is  indorsed  on  the  petition.     Candy  v.  Stradley  et  aL,  1 13. 

XII.  Re-luaring. 

1.  A  petition  for  the  re-hearing  of  a  cause,  upon  the  ground  of 
newly  discovered  evidence,  not  granted — the  Chancellor  consider- 
ing that  the  evidence,  if  before  him,  could  not  vary  the  decree  to 
be  made  in  the  cause,  as  it  originally  stoo'.I.  Daley,  SmitA  etal., 
II. 

2.  A  re-hearing  after  decree  made,  will  not  be  granted  for  the 
purpose  of  examining  witnesses,  or  of  admitting  newly  discovered 
evidence,  as  to  matters  which  were  in  issue  in  the  cause  as  origi- 
nally heard.     Fennimore,  Adm*r,  d.  b.  n.,  v.  Ra/i€fw,Ej^r,  8S. 
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3.  Practice  stated  at  larj^  with  respect  to  petitions  for  re-hear- 
ing,    lb, 

4.  An  order,  granting  a  re-hearing  of  a  decree  in  equity,  does 
not  per  si  vacate  the  decree  ;  but  only  opens  it  for  reversal,  alter- 
ation or  correction.     Lockwoods,  Batesy  Ass^ee^  ttal,^  435. 

5.  If  an  order  for  a  re-hearing  is  dismissed,  or  discharged  by 
agreement  of  the  parties,  without  a  re-hearing  had,  the  original 
decree  stands  precisely  as  if  such  order  had  not  been  granted.  lb, 

XIII.  Revivor, 

Under  a  bill  of  revivor,  upon  default  to  put  in  an  answer,  the 
original  suit  will  be  revived.  Fennimartf  AdrnW^  d,  b, «,,  v.  Rakaw^ 
Ex*r,  88. 

XIV.  Sale  of  real  estate  to  satisfy  a  decree, 

1.  Under  the  statute,  enabling  the  Court  of  Chancery  to  make 
orders  for  the  sale  of  real  estate,  when  necessary  in  order  to  give 
effect  to  its  decrees,  the  Chancellor  has  power  to  order  the  sale  oi 
real  estate  of  a  defendant  against  whom  a  decree  for  the  payment 
of  money  has  been  made  after  a  return  of  non  est  to  an  attachment 
against  him  for  the  non-performance  of  the  decree,  and  upon  its 
appearing  that  his  personal  property  has  been  exhausted  by  execu- 
tions at  law.     Woolaston  et  aL^  v.  Mendenhall^  23. 

2.  Practice  upon  applications  for  an  order  to  sell  the  real  estate 
of  a  defendant  in  satisfaction  of  a  decree  for  the  payment  of 
money.     Wollaston  v.  Phillips^  271. 

XV.  Supplemental  Bills, 

Practice  stated  at  large  with  respect  to  supplemental  bills.  Fen- 
nimore^  AdmWy  d,  b.  «.,  v.  Rakow^  Ex^r,  88. 
XVT.    Witness— objections  to  competency, 

1.  Objections  to  the  competency  of  a  witness  must  be  made  by 
articles  filed,  according  to  the  rule  of  court,  and  cannot  be  taken 
at  the  heanng.     Webster  v.  Hopkins  et  al,,  70. 

2.  The  rule  ©f  court,  which  requires  that  objections  to  the  com- 
petency of  a  witness  be  filed  within  the  first  three  days  of  the  term 
to  which  the  commission  is  returned,  does  not  supersede  the  neces- 
sity of  filing  articles.     Westcott  v.  Allston  et  al,^  74. 

See  Evidence,  nr,  v. 
PRINCIPAL  AND  SURETY. 

I.  In  a  suit  by  a  bank  against  a  late  cashier  and  the  sureties  in 
his  official  bond,  upon  the  death  of  the  cashier  insolvent,  the 
cause  will  proceed  against  the  sureties,  though  no  administrator  of 
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the  cashier  may  have  been  appointed  and  made  a  party  defendant. 
Farmers*  &*  Mechanics'  Bank  v.  Polk  et  aLy  167. 

2.  One  of  two  defendants  in  a  joint  judgment  being  deceased, 
he  having  been  the  principal  debtor  in  the  judgment  and  the  sur> 
viving  defendant  being  the  surety,  the  lands  of  such  deceased 
defendant  are  held  in  equity,  subject  to  the  debt ;  and  his  lands 
having  been  sold  in  execution  of  another  judgment  against  him 
alone,  and  the  proceeds  of  sale  being  sufficient  to  pay  the  joint 
judgment,  the  sheriff  is  responsible  for  the  amount  to  the  judg- 
ment creditor,  so  as  to  bar  a  claim  by  the  latter  to  receive  satis- 
faction out  of  a  fund  raised  from  the  lands  of  the  surety  by  sale 
under  a  decree  of  the  Court  of  Chancery.  Ex  parte  Dixon,  Ex*r, 
361. 

3.  An  agreement  to  exonerate  sureties  in  a  recognizance  entered 
into  by  a  defendant  in  a  writ  of  ne  exeat,  upon  their  paying  part 
of  the  decree  recovered  against  the  defendant,  does  not  discharge 
the  liability  of  the  defendant  under  the  decree.  Lockwood  v.  Bates, 
Ass'ee,  et  at.,  435. 

PROBATE.— Sec  Will,  v. 

PROCESS. — See  Attachment— Practice,  iv,  xiv. 

PROMISSORY  NOTE. 

1.  Parol  evidence  of  the  indorsement  of  a  promissory  note, 
without  the  production  of  the  note,  held  inadmissible,  though  not 
offered  in  order  to  charge  the  indorser.  de  Pusey  v.  du  Pont  et 
aL,  77- 

2.  The  indorser  of  a  promissory  note,  though  fixed  in  his  liabili- 
ty by  protest,  is  not  entitled,  as  a  creditor,  to  a  share  of  the  estate 
of  the  maker  under  an  assignment  for  the  benefit  of  creditors. 
Fanner^  Bank  v.  Gilpin  et  aL,  409. 

3.  Such  an  indorser  is  entitled  only  to  be  reimbursed  payments 
actually  made  by  him.     lb, 

4.  The  holder  of  the  note  can  claim,  under  the  equity  of  the 
indorser,  out  of  the  assigned  estate,  only  to  the  amount  of  pay- 
ments so  made  by  the  indorser.     lb, 

PURCHASER. 

See  Execution,  2.  Fraudulent  Conveyance,  i.  Interest, 
2.  Set  Off,  2.  Time,  i,  2.  Trust  and  Trustee,  iv. 
Waste,  i,  4* 
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PURCHASER  FOR  VALUE,  WITHOUT  NOTICE. 

1.  The  equitable  defence  of  a  purchase  of  land  for  valuable  con- 
sideration, without  notice,  may  be  made  by  answer  as  well  as  by 
plea ;  but  such  defence,  when  made  by  answer,  must  be  alleged 
with  the  same  fullness  and  precision  as  is  required  in  a  plea.  Dick 
V.  DaughUn  et  a/.,  320. 

2.  It  is  not  sufficient  that  in  the  answer  it  be  stated  only  by  way 
of  recital,  in  connection  with  the  statement  of  title,  that  the  de- 
fendant purchased  for  a  valuable  consideration  and  without  notice. 
The  matter  should  be  alleged,  separately  and  distinctly  from  the 
statement  of  title,  and  insisted  upon  as  a  bar  to  the  equity  of  the 
biU.     lb. 

3.  It  is  not  sufficient  to  allege  generally  that  the  defendant  pur- 
chased for  a  valuable  consideration ;  but  it  must  be  specifically 
alleged  of  what  the  consideration  consisted.     lb, 

4.  The  statement  by  the  answer  that  the  defendant  gave  ''  a 
full,  fair  and  just  price  for  said  tract  of  land  without  any  notice, 
knowledge  or  belief  that  there  existed  any  defect  in  the  title  of  the 
same,  or  that  the  said  tract  of  land  was  liable  to  any  claim  or  de- 
mand of  dower  by  the  said  M.  D.  (the  complainant)  or  of  any 
other  person,''  is  not  sufficient  (if  excepted  to)  as  a  plea  of  pur- 
chase for  a  valuable  consideration,  without  notice.  But  such  an 
answer  or  plea,  if  not  excepted  to,  will  be  taken  as  sufficient.     lb, 

5.  Under  the  defence  of  a  purchase  for  value  and  without 
notice,  the  ontis  of  proof  is  on  the  defendant.  The  acknowledg- 
ment in  the  deed  of  the  receipt  of  a  consideration  is  not  evidence 
to  support  such  a  defence.     lb. 

6.  A  plea  of  purchase  for  value  and  without  notice  is  a  bar  only 
against  an  equitable  and  not  against  a  legal  claim.  It  is  no  bar 
against  a  bill  for  the  assignment  of  dower,  that  being  a  legal 
title.     lb. 

7.  A  plea  or  answer,  relying  upon  the  equitable  defence  of  a 
purchase  for  a  valuable  consideration,  without  notice,  must  set 
forth  the  consideration, — of  what  it  consisted, — and  must  aver  the 
actual,  bona  fide  payment  of  it,  independently  of  the  usual  recital 
of  payment  in  the  deed.  Also,  the  plea  or  answer  must  deny 
positively  the  fact  of  notice  of  the  complainant's  title  or  claim  pre- 
vious to  the  execution  of  the  deed ;  and  must  deny  every  circum- 
stance, charged  in  the  bill,  from  which  notice  might  be  inferred. 
Notice  must  be  denied,  though  not  charged  in  the  bill.  Gilder  v. 
Gilder  eiaLf  331. 

8.  This  defence  may  be  taken  either  by  plea  or  answer ;  but 
a  denial  of  notice  or  fraud,  charged  in  the  bill,  should  be  by 


Digitized  by 


Google 


562  IHDKZ. 

PURCHASER  FOR  VALUE,  WITHOUT  HOTlC^^ConHnwd. 

answer  also,  in  order  that  the  complainant  may  be  at  liberty  to 
except  to  its  sufficiency.     Id. 

9.  Under  an  assignment  made  to  secure  a  pre-existing  debt,  the 
creditor  has  not  the  equity  of  a  purchaser  for  valuable  considera- 
tion.    Lockttfood  V.  Bates ^  Ass'ee,  et  aL^  435. 

REAL  ESTATE. 

Sec  Practice,  XIV,  cls  to  sale  of  real  estate  to  satisfy  decree. 
RE-HEARING. 

1.  A  petition  for  the  re-hearing  of  a  cause  upon  the  ground  of 
newly  discovered  evidence,  not  granted — the  Chancellor  consider- 
ing that  the  evidence,  if  before  him,  could  not  vary  the  decree  to 
be  made  in  the  cause  as  it  originally  stood.  Dale  v.  Smith  et  al,^ 
II. 

2.  A  re-hearing,  after  decree  made,  will  not  be  granted  for  the 
purpose  of  examining  witnesses,  or  of  admitting  newly  discovered 
evidence,  as  to  matters  which  were  in  issue  in  the  cause  as  origin- 
ally heard.     Fennimote,  AdnCr^  d,  b,  ».,  v.  Rahow,  ExW^  88. 

3.  Practice  stated  at  large  with  respect  to  petitions  for  re- 
hearing,    lb, 

4.  An  order,  granting  a  re-hearing  of  a  decree  in  equity,  does 
not  per  se  vacate  the  decree ;  but  only  opens  it  for  reversal,  altera- 
tion or  correction.     Lockwood  v.  Bates y  As^ee^  et  aL^  435. 

5.  If  an  order  for  a  re-hearing  is  dismissed,  or  discharged  by 
agreement  of  the  parties,  without  a  re-hearing  had,  the  original 
decree  stands  precisely  as  if  such  order  had  not  been  granted.    lb, 

RELEASE. 

1.  Under  an  Act  of  Assembly  divorcing  a  wife  from  her  hus- 
band, a  mensa  et  thoro^  and  granting  to  the  wife  all  the  rights^ 
privileges  and  immunities  of  a  feme  sole,  the  wife  becomes  com- 
petent to  execute  a  release  of  land  charged  with  an  annuity  be- 
queathed to  her,  under  the  will  of  a  deceased  husband,  in  lieu  of 
dower.     Stilley  v.  Grubby  406, 

2.  By  the  release  executed  to  the  purchaser  of  the  land  charged 
with  the  annuity  the  complainant  claimed  the  right  to  dower  in  the 
land,  and  released  the  same  for  a  valuable  consideration,  //eld, 
that  she  thereby  precluded  herself  from  claiming,  against  the  pur- 
chaser, the  annuity  bequeathed  to  her  in  lieu  of  dower,     /b, 

3.  //  seems  that  the  defence  of  compromise,  or  release,  is  avail- 
able by  plea  only  and  not  by  answer.  Lockwood  v.  Batesy  Ass^ee^ 
et  al.,  435- 
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REMEDIES. 

See  Bond  and  Mortgage. 

EJ.ECTION  OF  Remedies,  i,  2. 
RENTS. 

1 .  Rents  of  real  estate  of  a  ward,  received  by  the  guardian  after 
the  guardianship  ceased,  are,  unquestionably,  the  subject  of  an 
account  in  equity.     Davis,  AdnCr,  v.  Davis,  256. 

2.  Upon  a  bill  to  set  aside  a  fraudulent  conveyance,  the  Court, 
in  granting  relief,  will  only  set  aside  the  deed  impeached.  It  will 
not  decree  a  delivery  of  possession  to  the  purchaser,  nor  an  ac- 
count of  the  rents  and  profits.     Hall  v.  Greenly,  274. 

3.  Upon  a  decree  for  the  assignment  of  dower  against  a  pur- 
chaser of  land  from  the  deceased  husband  and  for  an  account  of 
rents  and  profits,  the  purchaser  is  liable  only  for  rents  and  profits 
which  accrued  subsequent  to  the  date  of  his  purchase.  To  sup- 
port a  claim  by  the  widow  for  rents  and  profits  from  the  death  of 
.the  husband  all  the  intermediate  purchasers  must  be  made  parties 
to  the  bill.     Dick  v.  DoughUn  ei  aL,  32a 

RESULTING  TRUST. 

Sec  Trusts  and  Trustees,  VI. 

REVIEW,  BILL  OF. 

See  Bill,  III. 

REVIVOR. 

Under  a  bill  of  revivor,  upon  default  to  put  in  an  answer,  the 
original  suit  will  be  revived.  Fennimore^AdnCr,  d,  b,  «.,  v.  Rahow, 
Ex*r,  88. 

SALE  OF  REAL  ESTATE. 

See  Contract,  6,  7. 

Executors  and  Administrators,  7. 

Orphans'  Court,  i — Practice,  xrv. 

Will,  III. 

SATISFACTION. 

See  Judgment,  2,  3,  4. 
Payment,  i,  2. 
SEAL. 

A  written  submission  to  arbitration   directed   that  the  award 
should  be  made  in  writing,  indented,  under  the  hands  and  seals  of 
70 
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the  arbitrators.  The  award  was  made  in  writing,  but  was  not  in- 
dented nor  under  seal.  Held  to  be  void  in  equity  as  well  as  at 
law — that  a  Court  of  Equity  will  not  'decree  performance  of  an 
award  which  is  void  at  law,  except  upon  a  subsequent  agreement 
between  the  parties  to  abide  by  it.     Raisin  v.  Wood^  57, 

SECURITY. 

The  Statute  which  provides  that  no  suit  at  law  for  a  legacy  shall 
be  instituted  against  an  executor  until  security  to  refund,  in  case 
of  a  deficiency  of  assets,  be  given  or  tendered,  does  not  control 
the  Court  of  Chancery.     KilUn  et  aL^  v.  Adam^,  £x*r.,  184. 

SERVICE  OF  WRIT. 

See  Attachment,  i,  2. 
SET  OFF. 

1.  The  defendant  in  a  scire  facias  at  law  on  a  judgment,  which 
had  been  entered  under  a  warrant  of  attorney  for  the  confession 
of  judgment  upon  a  bond,  claimed  to  be  allowed  certain  credits 
against  the  bond,  which  were  disputed.  By  an  entry  on  the 
docket  of  the  scire  facias^  it  was  agreed  between  the  parties  that 
judgment  should  be  confessed,  with  stay  of  execution  for  three 
months,  the  confession  not  to  preclude  any  equitable  relief  the 
defendant  might  be  entitled  to  in  chancery.  The  present  bill  was 
filed  by  the  defendant  in  the  scire  facias^  in  order  to  obtain  the 
benefit  of  the  credits  claimed  by  him  against  the  judgment  at  law, 
the  credits  being  for  certain  payments  which  he  had  made  for  the 
obligee  in  the  bond  in  the  course  of  settling  the  affairs  of  a  former 
partnership  between  them.  Held,  That  the  defence  against  the 
bond  being  one  which  could  have  been  effectually  made  at  law,  a 
court  of  equity  will  not  interfere.  Conner  v.  Pennington  et  aL^ 
177* 

2.  A  purchaser  under  a  contract  for  the  sale  of  land,  held  enti- 
tled to  set  off,  in  equity,  against  the  purchase  money,  payments 
made  by  him  of  debts  due  from  the  vendor.  Lojland  v.  Maull, 
359. 

3.  One  of  several  partners,  to  whom,  in  a  suit  for  the  final  set- 
tlement of  the  partnership  accounts,  a  share  of  the  balance  struck 
is  payable  under  the  decree  in  such  suit,  may  set  it  off  in  equity 
against  a  judgment  at  law  held  against  him  by  the  defendant  in 
the  decree.     Lockwood  v.  Bates,  Ass'ee,  et  aL,  43$. 

4.  Such  right  of  equitable  set  off  is  not  affected  by  the  fact  that, 
under  the  same  decree,  shares  of  the  partnership  balance  are 
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made  payable  to  other  partners  also  ;  provided,  the  partners  arc 
entitled  under  the  decree  severally^  and  not  jointly,     lb. 

5.  Mutual  credits  between  two  parties,  though  they  cannot  be 
set  off  at  law,  are  ground  for  a  set  off  in  equity.    lb, 

SHERIFF. 

See  Execution,  i,  2. 

SOLICITOR. 

The  solicitor  of  a  party  in  a  suit  in  equity  must  be  taken  to  have 
notice  of  equities  arising  out  of  the  suit  in  favor  of  other  persons, 
so  as  to  affect  the  party  whom  he  represents.  Lockwood  v. 
Bates ^  Ass^ee,  et  aL^  435. 

SPECIALTIES. 

//  seems  that  an  assignment  of  a  specialty,  made  under  the 
Statute  of  Delaware,  passes  it  subject  to  the  equities  affecting 
them  in  the  hands  of  the  assignors.  Robinson  v.  Jefferson^AdnCr 
eial.,  244. 

SPECIFIC  PERFORMANCE. 

See  Time,  i,  2. 

Frauds,  Statute  of,  5,  6,  7,  8. 

STALE  DEMAND.  '     , 

See  Laches,  3,  6. 

STATUTES,--Construed,  Explained,  &c, 

1.  J t  seems y  that  under  the  Delaware  Statute  about  contracts 
and  assumptions,  a  written  contract  for  the  sale  of  lands  cannot  be 
waived  except  in  writing.     Wilkins  v.  Evans ^  156. 

2.  The  Statute  of  4  Anne,  Ch.  16,  Sec,  12,  enabling  a  defend- 
ant in  an  action  of  debt  or  scire  facias  on  a  judgment  to  plead 
payment,  in  bar  of  such  actions,  is  in  force  in  this  State ;  and 
such  has  been  the  practice.     Conner  v.  Pennington  et  aLf  177. 

3.  The  Statute  which  provides  that  no  suit  at  law  for  a  legacy 
shall  be  instituted  against  an  executor  until  security  to  refund,  in 
case  of  a  deficiency  of  assets,  be  given  or  tendered,  does  not  con- 
trol the  Court  of  Chancery.     Killen  et  aL,  v.  Adams,  Ex^r,  184, 

4.  After  dower,  without  metes  and  bouixds,  has  been  assigned 
and  the  widow  enters,  she  is  a  tenant,  and  holds  her  undivided 
dower  ;  and  then,  by  the  equity  of  the  Statute,  32  Hen.  VIII. ,  c. 
32,  and  of  the  Statute  of  this  State,  partition  may  be  made  be* 
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tween  her  and  the  tenants  in  common.^    Ex  parte  Burgess  etal.^ 

233- 

$.  It  seems,  that  under  the  Statute  of  this  State  for  assigning 
specialties,  an  assignment  passes  the  specialty  assigned,  subject 
to  equities  affecting  it  in  the  hands  of  the  assignor.  Robinson  v. 
Jeffersoft  Adm'r,  et  al,  244 

6.  The  Act  of  Assembly  requiring  a  guardian  to  give  bond, 
with  surety,  was  intended  to  provide  an  additional  security  for  the 
ward,  and  not  to  take  away  the  jurisdiction  of  this  Court.  Davis, 
Adm'r,  v.  Davis,  256. 

7.  In  the  case  of  an  award  made  in  a  suit  or  amicable  action  at 
law,  pursuant  to  the  Statute  of  18  Geo.  II  (Digest  Delaware  Laws, 
112,)  the  remedy  against  irregularity  or  mistake  in  the  award  is  in 
the  court  of  law  to  which' the  award  is  returnable.  Beeson,  et  aL^ 
Adm'fs,  V.  Elliott  ExW,  368. 

8.  Awards  under  the  Statute  of  this  State,  made  pursuant  to  a 
rule  of  court,  with  judgment  thereon,  stand  upon  a  different  foot- 
ing from  awards  under  the  English  Statute  of  9  and  10  ^Villiam 
III  ;  and  the  English  decisions  under  the  latter  Statute  are  not  in 
force  here.     lb,  . 

9.  Under  the  Statute  of  this  Stale  of  1726-36,  limiting  the 
powers  of  the  courts  of  equity,  our  Court  of  Chancery  has  no  ju- 
risdiction of  a  case  in  which  there  is  a  "sufficient  remedy  at  law." 
What  ^  a  ''  sufficient  remedy  at  law,"  in  the  sense  of  the  Statute 
is  not  clearly  settled.     lb, 

SUPPLEMENTAL  BILL. 

See  Practice,  xv. 
SURETY. 

See  Principal  and  Surety. 
SURVIVENCY  OF  JUDGMENT. 

See  Judgment,  5,  6. 
SURVIVORSHIP— OF  LEGACY. 

A*  testator,  having  provided  for  the  raising  of  a  fund  out  of  cer- 
tain real  estate,  by  a  charge  or  sale  thereof,  bequeathed  one 
moiety  to  his  three  nieces,  the  daughters  of  J.  W.,  and  the  other 
moiety  to  his  five  nephews  and  nieces,  the  children  of  P.  R.,  ''or 
to  such  of  them  as  shall  be  alive  when  the  time  of  such  divi- 
sion shall  arrive."  The  fund  was  raised  by  a  sale  of  the  real  es- 
tate, prior  to  which  sale  the  three  daughters  of  J.  W.,  all  died. 
Held,  that  the  moiety  bequeathed  to  the  daughters  of  J.  W.  did 
not  survive  to  the  children  of  P.  R.  Booth  Ex'r,  w.iVard  eial., 
34S- 
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TENANCY  IN  COMMON. 

See  Partition,  2, 3,  4. 

TENANT. 

See  Elegit. 

TERM  FOR  YEARS. 

See  Execution,  i,  2. 

TILLAGE,  IMPROPER. 

Injunction  to  restrain,  as  waste.  Wilds  et  aL^  v.  Lay  ton  it  aL, 
226. 

TIME. 

1.  Under  a  lease  of  lands,  for  the  term  of  six  years,  with  the  right 
in  the  lessee  to  purchase  the  same,  upon  paying  a  stipulated  price 
therefor,  within  the  six  years.  Heidy  that  the  lessee,  having  paid 
the  purchase  money  within  the  time  limited  therefor,  was  entitled 
to  a  decree  for  specific  performance,  though  after  the  six  years  had 
elapsed.     Wilkins  v,  Evans,  156. 

2.  Held,  also,  that  even  though  the  purchase  money  had  not  been 
fully  paid  within  the  time  limited  therefor,  the  purchaser  was 
nevertheless  entitled  to  relief,  if  full  payment  were  prevented 
through  the  default  of  the  vendor.     lb. 

TITLE. 

See  Orphans'  Court,  i.    Parties,  8. 

Practice,  X,  8. 

TRUST  AND  TRUSTEE. 

I.  Accounts  of  Trusties, 

1.  Heirs  at  law  of  a  deceased  lunatic  were  admitted  to  except  to 
the  accounts  of  the  trustee  of  the  lunatic, — the  attorney  in  fact  of 
the  trustee,  who  had  acted  for  him  and  passed  the  accounts,  being 
the  administrator  of  the  lunatic.  Vinson  et  aL^\.  Vinson,  Trus' 
tee,  120. 

2.  Under  exceptions,  the  accounts  of  a  trustee,  although  they 
have  been  passed  by  the  Chancellor,  are  open  to  re-examination. 
Ik, 

II.  Cestui  que  trust, — remedy. 

I.  A  person  for  whose  benefit  a  trust  is  created  may,  in  equity, 
compel  the  performance  of  it,  although  he  be  no  party  to  the  con- 
tract which  created  it. — Rodney,  AdnCr,  d,  b.  n.,  v.  Shankland, 
Ex'r,  35. 
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3.  Pending  execution  against  the  debtor  under  several  judg- 
ments, it  was  agreed  in  writing,  between  N.  the  first  judgment 
creditor  and  those  holding  judgments  subsequent  to  the  second, 
that  H.  N.  should  be  allowed  to  purchase,  at  sheriffs  sale,  a  por- 
tion of  the  debtor's  real  estate,  without  '4et  or  hindrance"  by  the 
subsequent  creditors ;  and  that  in  consideration  thereof,  he  would 
hold  the  other  lands  of  the  debtor  discharged  from  his  judgment, 
and  would  pay  the  second  judgment  Held  that  H.  N.  became  a 
trustee  for  the  second  judgment  creditor,  and  that  the  latter,  al- 
though not  a  party  to  the  agreement,  had  a  remedy  under  it  in 
equity.     Id, 

III.  Execution  of  trusts  by  Court. 

A  testator  directed  the  sale  of  his  real  and  personal  estate  by 
his  executors,  and  the  division  of  the  proceeds  among  certain  per- 
sons, bom  and  to  be  born.  The  persons  named  as  executors  re- 
nounced. Held,  that  this  was  such  a  trust  as  the  court  could  exe- 
cute, the  property  given  and  the  objects  to  be  benefitted  bein^  cer- 
tain,—Lockwood,  Adtn'r  c,  /.  a.,  et  al,,  v.  Stradley  et  al,^  298. 

IV.  Express  and  implied  trusts^purchase  by  trustee. 

The  defendant,  an  adm'r  of  N.  V.  D.,  dec'd,  sold,  pursuant  to 
an  order  of  the  Orphans'  Court,  certain  lands  of  his  intestate,  for 
the  payment  of  debts.  At  the  sale  the  lands  were  bid  off  by  G. 
M. ,  for  the  defendant  and  at  his  request.  The  sale  being  returned 
to  the  Orphans'  Court  and  confirmed  by  it,  the  lands  were  con- 
veyed by  the  defendant,  as  adm'r  of  the  intestate,  to  G.  M.,  the 
bidder,  and  were  subsequently  re-conveyed  by  G.  M.  to  the  defend- 
ant, in  fee  simple.  Upon  a  bill  filed  by  the  heirs  at  law  of  N.  V. 
D.,  dec'd,  the  intestate,  to  charge  the  lands  with  a  trust  for  their 
benefit :     Held^ 

1.  That,  upon  the  evidence,  there  was  no  express  trust  of  the 
lands  for  the  heirs  at  law — there  being  no  proof  of  any  decla- 
ration of  trust  between  the  parties ;  neither  of  any  declaration  in 
writing,  under  the  Statute  of  29,  Car,  II,  ck,  3  ;  nor  of  any  de- 
claration by  parol,  supposing  that  Statute  not  to  be  in  force  in 
this  State. 

2.  That  there  was  no  trust  by  legal  implication — there  being  no 
consideration  between  the  parties,  which  is  necessary  in  order  to 
raise  a  use  upon  a  legal  estate  created  by  deed  of  bargain  and  sale 
— ^by  which  mode  of  conveyance  the  present  title  was  made. 

3.  That  the  rule  of  equity  that  a  trustee  cannot  purchase  the 
trust  estate  is  subject  to  some  limitations.  The  English  decisions 
seem  to  hold  that  such  purchase,  made   through  a  third  person, 
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where  creditors  are  the  cestuis  que  trust,  may  afterward  be  sanc- 
tioned by  the  Court,  with  the  assent  of  a  majority  of  the  creditors. 
In  the  present  case,  the  estate  of  the  decedent  being  insolvent,  his 
creditors,  supposing  there  to  be  a  trust,  are  cestuis  que  trusty  prior 
in  right  to  his  heirs  at  law.  The  creditors  have  never  objected  to 
the  sale  and  are  not  parties  to  this  suit.  The  interest  of  the  cred- 
itors and  their  non-joinder,  are  alone  a  fatal  objection  to  the  bill. — 
Van  Dyke  et  a/.,  v.  Johns,  93. 

V.  Marriage  contract — trusts  under. 

Under  a  marriage  contract  a  separate  estate  may  be  created  in 
thewife,  without  the  intervention  of  trustees.  ~C<7^Ar<n«  v.  McBeath, 
Adm*Xj  etaL,  187. 

See,  more  at  large,  Husband  and  Wife,  3,  4,  5,  6. 

VI.  ResuUingr  Trust, 

A  trust  of  real  estate  resulting  from  its  having  been  purchased 
with  trust  funds,  will  not  avail  against  the  legal  rights  of  judgment 
creditors  of  the  purchaser  of  the  real  estate. — Roberts,  AdrnW,,  et 
at,,  V.  Broom  et  aL,  388. 

VOLUNTARY  CONVEYANCE 

See  Fraudulent  Conveyance,  i,  1, 

WAIVER. 

See  Bill,  iv.  3,  4. 

EVIDKNCE,  I.  $. 


WARD. 


WASTE. 


See  Guardian  and  Ward. 


1.  A  purchaser  of  land  at  sheriffs  sale,  the  sale  being  not  yet 
returned  nor  a  legal  title  acquired,  has  nevertheless  a  remedy  by 
injunction  to  stay  waste  of  the  premises  purchased.  Thompson 
V.  Lynam,  64. 

2.  Injunction  granted  to  restrain  a  tenant,  holding  a  farm  under 
a  writ  of  elegit,  from  tilling  it  contrary  to  the  established  rotation 
of  crops  on  the  farm,  and  to  the  usage  of  the  country  in  which  it 
is  situate.  Such  improper  tillage,  when  tending  to  depreciate 
the  value  of  the  inheritance,  is  waste.  Wilds  et  aL,  v.  Layton 
etaL,  226. 

3.  Waste  may  be  committed^  as  well  of  land  as  of  houses  and 
timber.    lb. 
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4.  A  judgment  creditor,  having  obtained  an  injunction  to  restrain 
the  commission  of  waste  upon  lands  which  were  subject  to  the 
lien  of  his  judgment,  afterward  and  pending  the  injunction  pur- 
chased the  premises  at  sheriff's  sale  in  execution  of  the  judgment. 
Held^  that  the  party  committing  the  waste  was  not  liable  in  equity 
to  account  to  the  purchaser  for  the  waste  committed  prior  to  the 
purchase.     HughUtty.  Harris  et  aL^^/^g. 

5.  A  title  to  the  land  at  the  time  of  waste  committed  is  neces- 
sary in  order  to  sustain  the  right  to  an  account  Tor  the  waste,     fb, 

WILL. 

L  ApporHonment  of  annuity. 

Bequest  to  the  testator's  daughter,  "during  her  natural  life,"  of 
"  the  yearly  interest ^^"^  on  one  half  the  proceeds  of  certain  land 
directed  by  the  will  to  be  sold.  The  premises  were  sold  on  the 
25th  March,  1808.  Interest  on  one  half  the  purchase  money  was 
paid  to  the  legatee  regularly  up  to  25  th  March,  18 17.  She  died, 
23d  December,  1817.  Held^  that  her  administrator  was  entitled 
to  interest  up  to  the  day  of  her  death.  Matson^  Adm'r.,  v.  IVal- 
ters  et  al.^  Ex'rs,  146. 
IL  Charge  of  Legacy, 

I.  A  testator  by  will  directed  that  his  just  d^ts  and  burying 
expenses  be  "  paid"  by  his  executors.  He  devised  to  his  two  sons 
his  whole  real  estate  "  to  them  and  their  heirs,  in  equal  moities 
forever,  and  also  all  his  personal  estate  after  paying  the  legacies  in 
the  will  mentioned."  Held,  upon  the  construction  of  the  will,  that 
the  legacies  were  not  charged  upon  the  real  estate  devised  to  the 
sons.     Gilder  v.  Gilder  et  al,  33 1 . 

3  A  testator,  after  bequeathing  certain  pecuniary  legacies,  and 
among  others  a  legacy  of  $866.66  to  a  daughter,  and  one  of 
$1000.00  to  another  daughter,  devised  the  residue  of  his  estate, 
including  some  real  estate,  to  the  same  daughters,  as  follows ; 
"  My  further  will  is  that  the  remainder  of  my  estate,  if  any  there 
be,  shall  be  equally  divided  between  my  two  daughters  Martha  and 
Lydia,  whom  I  appoint  my  executors. "  Bill  filed  by  the  representa- 
tive of  one  of  the  legatees,  alleging  a  deficiency  of  personal  estate 
and  praying  that  the  unpaid  balance  of  the  legacy  be  charged  upon 
the  residuary  real  estate.  Held,  that  the  legacy  was  a  charge  on 
the  real  estate.     Hilford,  Adm*r,,  v.  W«/^/a/.,  342. 

III.  Descent  of  legal  estate  under  direction  for  sale. 

T.  C,  by  will,  directed  that  his  executors,  thereinafter  named, 
should  sell  and  dispose  of  all  his  real  and  personal  estate,  whereso- 
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ever  or  whatsoever,  at  such  time  or  times  as  they,  or  the  survivor 
of  them,  could  do  it  to  the  best  advantage,  and  either  at  public  or 
private  sale,  as  they  or  he  might  think  best,  in  their  or  his  discre- 
tion, &c.  Heldf  That  under  this  provision  no  estate  passed  to  the 
persons  named  as  executors  but  that  the  real  estate  descended  to 
the  heirs  at  law  of  the  testator.  Lackwoed^  AdnCr^  c,  /.  a.,  etaLy 
V.  Stradley  etaL,  298. 

IV.  Devise  of  privileges  in  dwelling  house — construction, 

A  testator  devised  as  follows  ;  **  I  give  to  my  dear  and  loving 
wife,  the  *'  reasonable  use  of  two  suitable  rooms  in  the  house  that 
**  we  may  happen  to  dwell  in  at  the  time  of  my  decease,  whether 
"  in  town  or  country,  with  suitable  provisions  in  the  cellar,  kitchen, 
"  garden,  necessary  house,  well  or  pump  :  To  hold  to  my  said 
"  wife  for  and  during  her  natural  life,  with  full  and  free  ingress,  or 
**  egress  and  regress."  After  the  death  of  the  testator,  his  widow 
removed  from  the  house  in  which  he  was  living  at  his  decease,  and 
to  which  the  rights  and  privileges  devised  to  her  had  attached. 
The  premises  were  for  some  years  occupied  and  rented  by  her  two 
sons,  the  devisees  thereof  in  fee  simple,  but  without  any  contract 
for  compensation  in  respect  of  the  widow's  privileges.  Neld,  that 
under  the  devise  the  widow  took  such  an  interest  in  the  premises, 
that  the  law  would  imply  a  contract  to  pay  a  compensation  there- 
for in  the  absence  of  an  express  contract ;  and  that  the  allowance 
of  such  compensation  by  referees  in  an  arbitration  between  the 
widow  and  one  of  the  devisees,submittingall  matters  in  controversy, 
was  not  a  mistake  in  law.  Beeson  et  al.,  Adm*rs,  v.  Elliott,  Ex'r, 
368. 

V.  Nuncupative  Will. 

1.  A  nuncupative  will,  made  according  \o  the  law  of  the  testa- 
tor's domicil  at  the  time  of  his  death,  will  pass  personal  estate  sit- 
uated in  a  foreign  State  or  country,  although  not  executed  accord- 
to  the  formalities  required  by  the  laws  of  that  State  or  country. 
St,  Jame^  Church  v.  Walker,  Adm^r,  c,  t,  a.,  284. 

2.  To  give  effect,  in  Delaware,  to  a  foreign  nuncupative  will,  a 
probate  thereof  must  be  made  in  the  county  where  the  personal 
property  is  situated, — the  formalities  of  such  probate  to  be  accord- 
ing to  the  law  of  the  domicil  of  the  testator,  and  not  such  as  are 
required  by  the  Statute  of  this  State.     lb, 

3.  A  nuncupative  will  executed  in  the  State  of  Pennsylvania, 
according  to  the  laws  of  that  State,  but  not  proved  in  this  State, 
held  not  sufficient  to  pass  a  legacy  to  a  religious  corporation  within 
this  State,  to  be  paid  out  of  assets  situated  in  this  State.     lb. 
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4.  A  paper  signed  by  witnesses  and  produced  as  a  nuncupative 
will,  held  not  sufficient  to  be  admitted  to  probate  as  such,  because 
the  words  spoken  by  the  decedent  did  not  show  an  animus  testan- 
dif — also,  because  it  did  not  appear  that  the  persons  signing  the 
paper  were  desired  by  the  testator  to  attest  it  as  his  will.  lb. 
VL  Survivorship  of  legacy  to  several. 

A  testator,  having  provided  for  the  raising  of  a  fund  out  of  cer- 
tain real  estate,  by  a  charge  or  sale  thereof,  bequeathed  one  moiety 
to  his  three  nieces,  the  daughters  of  J.  W.  and  the  other  moiety 
to  his  five  nephews  and  nieces,  the  children  of  P.  R.,  **  or  to  such 
of  them  as  shall  be  alive  when  the  time  of  such  division  shall 
arrive. "  The  fund  was  raised  by  a  sale  of  the  real  estate,  prior  to 
which  sale  the  three  daughters  of  J.  W.,  all  died.  Held^  that  the 
moiety  bequeathed  to  the  daughters  of  J.  W.  did  not  survive  to 
the  children  of  P.  R.     Booths  Ex'r,  v.  pyard  et  al.,  345. 

WITNESS. 

1.  Objections  to  the  competency  of  a  witness  must  be  made  by 
articles  filed,  according  to  the  rule  of  court,  and  caimot  be  taken 
at  the  hearing.     Webster  v.  Hopkins  et  aLy  70. 

2.  The  rule  of  court,  which  requires  that  objections  to  the  com- 
petency of  a  witness  be  filed  within  the  first  three  days  of  the  term 
to  which  the  commission  is  returned,  does  not  supersede  the  neces- 
sity of  filing  articles.     IVestcott  v.  Allsion  et  al.^  74. 

3.  The  attorney  in  fact,  by  whom  a  bill  in  equity  is  filed,  is  not 
a  competent  witness  for  the  complainant,  de  Pusey  v.  dn  Pont  et 
al,,  77. 
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